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Court KING’S BJENCH, 
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IN 


Michaelmas Term, 

In the Sixtieth Year o£ the Reign of Geobqe III. 


PROMOTIONS. 

IN the course of this Vacation, Sir Eobert Gij^dt 
Knight, was appointed Attorney*G^eral; and John 
Singleton Copleyt one of His Majesty’s Seijeants at 
Law, <>i'cceeded to the office of Sbifcitor-General, and 
was afterwards knighted. 


Broughton and Others againsl The Company _ 

flVae 

and Proprietors of the Manchester and ^ 


Salford W^er-Works, * 


1 


^ Declaration in assumpsit by the plaintiffi» aa A cDipontiaii, 
indorsees of a bill of exchange for 8001^, accepted 
the defendants, and payable at tluree months from ^ 



• but or JO. 

•clmiigej payable at a lew period than aix monuib from the date; because audi acaae ftJIa 
wltliin the provision of the several acts passed for the proteotkM of the Ranfc ef EoftetA 
fcy which it is enacted, Dut It UuU mrt Ini laiwfhl fw any bodf eoipoiMu to heogMi^ 
or ttiw up any money upoi)ti.eir biUsor nMm payable at demand, mmwyl umihiw dlltt 
ax months nom the borrowing thneoT: Omure, lyhcthtr any exo^ • ttadNBwpC'. 
atlott can Iwd themselves as partleB to a hlU of esdiihge. 


g * The Jodgesof tiGtis Cointsaftat AdeeiUf'ibtii <mthe8dlbof<!lle(b' 
hef■, and succeeding days, when thU Bad several o( Ac Adletriag (Met 
ware argued. Sea Vob. I. am} IL p. 1. 

Volp HI. B tb# 
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Tjie iWAKCBES* 
tcB Witter- 
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£&e date. Tha defendants demurred generally to the 
declaration, and the plaintijS^ joined in demnrrer. Hie 
ease was nrgued by 

• \ 

Camphdl, in support of the demurrer. The defend* 
ants are created a corporation by a public act of par¬ 
liament. The Court must therefore take notir'^, that 
tills is an action of assumpsit against a corporation as, 
acceptors of a bill of exchange; bat the action cannot 
be maintained, for the all^^ acceptance is a nullity. 
The general rule is, that a corporation cannot contract 
unless by deed under the corporation seal. It lies upon 
the plainfi£% to shew, that the acceptance oS a bill of 
exdhiange is an exception to the general rule, and that 
all corporations, for whatever purpose created, may be 
parties to a bill of exchange; but it is quite impossibly* 
for this purpose, to take a distinction between a bOl of 
exchange and a contrad; for the sale or purchase of 
goods, or any other simple contract, either by parol or 
in writing. The stat. 3 & 4 Anne^ c, 9. speaks of 
promissory notes made by any person or personi^ body 
politic or cenporaty or the servant or agent of any 
corporation;” and it may be admitted, that a corpor* 
lUion may as well be a party to a bi||||^xchaDge as to 
a promissory note. But the statute must be confined 
to the particuliw corporations, to whom the power of 
making pibmissoiy notes is expressedly or impliedly 
^ven. It might as well be argued, that an idiot Or a 
feme covert may make a promissory note, because the 
statute mentions promissory notes made ^ fay anypersan 
or persons.” There are corporations with power to bO 
parties to bills of mcchange and promissory notes. The 
Bank of England an^ East-India Company are e3&- 

amples. 



w 

IN i^ OtiORBSt HI.’ 

lanfieB^'^ 'llMw oDtpimiiiaai tiu^/ iw'^trabti %SNi{^ 
hilfe of GsK<^i^ge by an ; ^o4 they ihay» 
irqu^ace, bo sued in atsumpsit, as aociefHovs bf theSS bfHs 
of Oxohaoge. In Eex v. Migg (a)* it is taken 

tibat sd^h ne^dable IdstruTncints may be issued 
by'Ihe Bttik'tif Mf^and; ahd in v: Tke'J^a^ 
^MlfaCdii^ny{d), ho doubt is expressed that an atdtm 
•Inay bd tdafntainbd against that corportitioDV &pOR 
of aichitnge which they have accepted, l^at the Bank 
ot^nglahd iaa corporation created for the express pur- 
pOBb bf tanking t for which purpose:, it is indispensably 
necessary that the corporation should be enabled to 
draw and accept bills; and this power is I'ecognised by a' 
great variety of acts of parliament, viz. the 6 
c. 29.f G AnnCi c, 22, st, 9., 15 G. 9. c. 13. ..5.5., add 
all the bank acts which have passed since. The S9^ 
section of 5 W.^M, c, 29. makes bills under the seal 
of the Bank assignable; but this applies only to bonds 
or single bills, which would not otherwise have beest 
assignable, leaving to the Bank the power of issuing^ 
bUls q€ exchange whidi were asfflg^ableat common lawi 
S<^ Mast*Ifidia Company was expmessly createdlto 
trade to the East Indi^^ and a power of trading is con¬ 
ferred upon thd^corporation; for which purposi^ a 
power to draw and acc^t bills is indispensably requi-i 
site. This power is likewise recpgnised and regulated 
by m^y acts of parliament, viz. 9 and 10 W. 3. e«44r., 
210, 3. c. 65. ss, 26,27., 33 G. 3. c. 52. 1 .109„ 53 6IL.8, 
155, 55.57, 58. But the defendants ara only a corpor** 
ation for supplying the towns Manchester and Salfqrd 
^th water; and id no e^tpresa power is given to thm to 


(«) 5F. w. 419 . 


U". 18 . (l^^Surr. me. 
B 2 


1 Sta^k. $9S. ^ 
draw 


idtm 
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‘ 1619> draw oi* accept bills, so ho such power can be considered 

k > * ' * 

^wanTON conferred upon them, as it iis entirely foreign 

42 - to the purpose for which, the corporation is established. 

Jul8 IttANCHES* ' ^ \ ■ 

<^ 11 , Water- Oil the contrary, the act points out a s))ecil]c mode of 
Of fi ompi money ifbr completing the undertaking, by bonds 

under tlie corporation seal. In i^ark v. The High^ate 
Arck'my Company (o), the Court di Common Pleas 
iiitimat^a clear opinion, that a corporation cannot be« 
liable on a bill of exchange, unless a power to draw and 
accept bills of exchange fee directly or indirectly vested 
'in 'th^. Ahother objection to the validity of the bill now 
sura upon is, that althougli accepted' by a corporation 
other ’than the Bank of JSMg/hhi^ k is payable at lesa 
than SIX months from its date. The issuing of such a 
bill is forbidden by 5. and the same 

’(Clause for pfesWving tlie nibnojply of the Bank of 
Efigland, is introduce into ’ah the subsequent acts 
renewing the charter of that corporation. 


Abraham^ contra. A corpoiiifioh'may be'parties to a 
bill of exchange '; and $d, they are liable, in such case, 
to be sued in assumpsit;‘‘''Thie Jf-and 9 W. 9. c. 20. s. 28. 
Only ciikcts, that tliere shall bO ho corporation in the 

i, > 

nature of a batihy during the continuance of the Bank 
chMcr. By the 6 Atmei c.' 22< i. 9., the above provision 
is f^eited; and'ih'die'pr^mble to that section, it is 
Tmther recited^' that divers ^eoi^potu.Bons and other per¬ 
sons havh' ‘presumed' b'c^l^w* money, and do deal 
d^kJe, tiotiki^ry lo ad; and then it enacts, 

fhat hb corpofht]fohV‘‘ol*%b)^e than six persons in part¬ 
nership, shkll^ bOiriiiWy' bwe^ or take lip any money, oh 
their bills or notes payable at demand, or at les^ than 


(a) 5 Taunt. 794, 


SIX 
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x'sKHiths from tlie borrowing. Tbe 15 G. 2. c, 13, 
s, S, is expressed to be passed in order to pi^ent any 
doubts tliat might arise concerning the privil^^ and 
power given by the former acts to the Bank of Ei^lattd, 
and it confirms the enactmmit of the statute of Anne. 
The 21( G. 3. c. 60. s. 12,, which was passed also Sar 
the purpose of preventing doubts with respect to die 
privileges of the Bank of England, enacts, that it is the 
true intent a|^ meaning of that ao^ that no other hank 
shali be allowed or established by parliament j and 
that it shall not be lawful for any botly corporate, or 
lor any other persons in covenants or partnership 
exceeding six, to boriow, owe, qr take up any money <ni 
their bills or notes payable at demand, or at any tin^ 
less tlian six months from the borrowing tliereof. No^^r, 
from these acts, it appears that all corporations (exc^t 
those prohibited by them) migh( becqme parties -to 
bills of exchange or promissory not^s. The case of 
Wigan \,Totdet (a) is an authority to shew that the 
prohibition in those acts extjen^s only to banking com¬ 
panies. An action was thufo fit^ght agaipst seven de¬ 
fendants, on a note payahli^^at three months. It w^ts 
objected that the note was void by die bank acts. 
Lord Ellenboroughf hel^ a| nisi prius, that those acts 
extended only to bankingc ompanies; and that decision 
was confirmed aft^war«U by the Court, on a motion lor 
a new trial. And in Slark v. fitghgedf 
Company (&), this act wtnp qpnsjdfby Gt^s Q. J. as 
m^ely dii^toi^, an4 th€i:elbrp ,0$ not avoiding the 
note Ui the hands of an Inpopfph It appearv 

^om like I apd 4 Ame, ci. 9.^#. vdlft, at^ comtnon laiv 

(a) l Stttt*k,439. 4 (6) 5 2\tMia.792. 

B ^ a cor* 


,1819. * 


Bbouo^w 

ogiibut 

The MAVaan. 

w* Waiw* 

, WoAeQmp, 
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Baougutoh 
Ofiainsi 
Jl(f ASCKXS- 
TBR Water¬ 
works pomp. 


i 


a corporation might be parties to bills of exchange. 
That statute was passed for the purpose of putting .pro¬ 
missory notes on the footing of bills of exchange^ and 
enaclsj that an action may be maintained upon themf 
as upon an inland bill of exchange made and drawn by 
a body politic or corporate. This statute, therefore, is 
a l^slative declaration, that, prior to that time, a cor¬ 
poration migh t be parties to a bill of exchange. Now,, 
this corporation is established for the purp|j|se of supply^* 
ing the inhabitants of ‘ a particular plaice with water; 
the act says nothing, dne way or the other, on the sub¬ 
ject of bills of exchange, and therefore the general rule 
of law must prevail, and consequently these defendants 
were capable of binding their funds b}*^ a bill of ex¬ 
change. 'JThen, if so, they are liable in assumpsit. 
{Bayley If this corporation were in a situation to 
become acceptors of a bill of exchange, it follows, as of 
course, that thC}^ are liable in assumpsit; that being 
the*pftoper remedy on a bill of exchange.] The 
3 and A AfifWi c, 9. s> 1., affords a strong argument oU 
that point; atid he cited 6 Vin. 317. pl,A9., Rex\, 
Bigg {&)f Yarborough v. Bank of En^nd (b), Edk v. 
East-Indid Cmhpany, (o) 


. A 


Campbdlf in reply, observed, that the case of 
frigan V. Fmder was easily di^nguishable from die 
present, oS the hict that the partnership of the 
acceptors consisted of more than six persons, did not 
there app^r upon the fsce ‘of the bill,' and was vmr 
known to the plaintiff, whereas this, bill,^ on tlm ^e of 
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is directed to and accepted by a corporation created 
by a public act of parliamoit. Therefore die present 
plaindS must be presumed to have tenown, that the 
instrument was illegal and void, when it was first in* 
dorsed to them. 


1819. 


BnoooHiro’f 

ogattut 

The j^veSCA* 
W^- 

.WdrKs OMb|>. 




Abbott C. J. It is not necessary for me to enter 
. into the general question, whether an actimi of as¬ 
sumpsit will in any case lie against a body corporate, 
for 1 am of opinion that this case faUs within the pro¬ 
visions of the several acts of parliammit made for the 
protection of the Bank of England, The st^ute by 
which the Bank was established as a company con¬ 
tains a provision, that it shall not be lawful for 
any body corporate to borrow, owe, or take up any 
sum of money on thekr bills, or notes payable at de¬ 
mand, or at any less time than six months from*the bor¬ 
rowing and that danse has been incorporated into all 
the subsequent acts relating to the Bank of Ertgland, 
It heems to me, that by the fair interpretation of that 
statute, the words “ owe on a bill of exchange” are 
applicable to those who are Uable as acceptor^ % 
<such persons areMebtors on the bill. In the case of 
the bankruptcy of an acceptor, the holder of the bHI 
proves the amount as a debt under the commission, and 
makes an affidavit, that the bankrupt is indebted upon 
the bill, viz. that he owes the money upon the bill. It 
seems to me, that we should be defeatmg the object of 
the statutes, if we were to bold, that the Manchester 
Water-works Company could bind themselves by the 
drawing of bills of exchange, or by the issuing of pro¬ 
missory notes. This case is very distinguishable from 

B i Wigan 
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»«R Water- 
•H'orka Coiofk. 


Wigmi V. (a) Thcsre it did not appear, on the 

face of the instrument, that the security was made by 
more than six persons; here it appears that the bill 
was accepted by a corporation: we arc hound, there¬ 
fore, to give effect to the prohibition in the act oi 
parliament, and to say that tlie defendants, as a cor¬ 
poration, are not entitled to draw, or accept bills of 


exchange of this description. 


Bayley J. The act of parliament, by which this 
corporation is established, does not contain any express 
power by winch they arc cilnblcd to become parties to 
bills of exchange or promissory notes, nor is there any 
thing in the purpose for which this corporation was 
established, from which it is to be im))lied, that such 
a power was meant to be given. It seems to me, that 
the dlaw mg of bills of exchange was quite foreign to 
the purpose for which this corporate botly w'as esta¬ 
blished, which was for the erecting and earr}iiig on 
water-works in a particulur place. There being no 
pow’c-r expiessly given to them to make promissory 
notes, or to become parties to bills of exchange, I 
should doubt very much, (even if the bank acts were 
entirely out of the question,) whether such a corpoi'ution 
would have any power so to bind theiiiscivcs for purposes 
foreign to those forwhicb they were originally established. 
But without d^nnining that point, thi'' ease seems to 
me to be dearly within the prohibition of tbo several 
acts passed for the protectioo of the Bank of I'MgUt/uL 
It was the object of the legislature, that they, as a 
trading company, might apply the money lodg(?d in 
their bands in ncgociatiiig bills of exchange, and ad- 


(a) 1 Starkie, 459* 


vuncing 
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vancing tjb^.mon^y on, gov{ernment9Eciii?itie»; now the 1819. 
statutes of the 6 AnnCf s. 9.^ the 15 G» 13i ' 

■ BaodOHTOir 

5. 5., ana the 21 G, 3, c. 60. s. I2.| expieasiy |>revente {^aimt 
all othei* coiporath^ from owing money on bUla.of 
.exchange' or promissory notes, payable at a. less period 
than.six months after date; jmd >the^words of the * 

21 Go S. G..60. St 12., arc these;. thatat shall not<.be 
.lawful for any body corporate, or for any persons united 
in partnership, exceeding the number of six, to borrow, 
owe, or take up any money in their bills or notes, pay¬ 
able at demand, or at any less time than six months Irom 
the borrowing thereof,”.. The-obj^of the legislature 
was not to prevent other corporations from borrowing 
money ox}. promissory notes or bills of exchange, but 
only to prevait them taking up money on bills or notes, 
of sneha description as might come in competition with 
those of the Bank of FMgland. That corporation issues 
notes payable on demand, and discounts bills at short 
dates. The accepting of bills, or the issuing of pro¬ 
missory notes, payable at such sliort dates by other 
corporations, would infringe upon the exclusive privi- 
leges given to tlic Bank of Fngland by tlie legislature. 

The case of Wigan v. Fouler is distinguishabie from 
the present, inri-'^much as it did not there appear on die 
fticc of the bill to be accepted by more than six person.^. 

Here, upon the face of the instrument, the acceptance 
appears to be by a corpotsition, and all' corporations 
are prohibited from owing any money on- a security of 
this description, unless it has mwe- thriti six months to 
rim. I think, therefore, that this is the case of a coi;* 
poratioh' owing money upon a bill of exchange, within 
the meaning-of the acts of (Parliament, and consequently 
thaUhbi action coBi^ be supported. 

^ . Holroyo 
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Holroyd J. I am of the same opinion. The cai»e 
of fVigau V. Fmler is very distinguishable from the 
* present case. There the number of the defendants did 
not appear upon the fiicc of the note; there was no¬ 
thing, therefore, on the face of that note which shewed 
it to be a note prohibited by the IS G. 2. c. 13. That 
statute prohibited any body corporate, or any other 
persons in partnership, exceeding six, from borrowing, 
owing, or taking up any money on their bills or notes, 
payable at demand, or at any less period than six months 
from the borrowing. The note in the case cited did not 
appear to be illegal on the face of it: for the action was 
brought by an indorsee; who was not privy to the 
fact, that it was made by more than six persons, or 
that it was a note within the prohibition of the statute. 
The statute does not expresly make such a bill void; 
if it did, it would (as in the case of usury or gaming) 
be void in the hands of an innocent holder, although 
the defect did not appear on the face of the instrument. 
I take it to be' clear, however, that where a statute 
prohibits u thing to be done, and does not expressly 
avoid the securities whitjh fall within the prohibition, 
there, if the violation of the law does not appear on the 
face of the instrument, and the party tjiking it is igno¬ 
rant that it was made in contravention of the statute, 
it is an available security in the hands of such a 
person. I think, therefore, that as the statute here 
does not expressly avoid the security, the bill of ex^ 
change, under the drcumstances stated in Wigan v. 
F&mler^ w'ould not be void in the hands of an innocent 
holder. But here the defendants are made a corpor¬ 
ation by a public act of parliament, and every person 
is bound to take notice dT that •and whes^ therc- 

ly forc,‘ 
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fore^* ft holder of a bill» though a bona fide indorsee, 1819. 
tahes the drfendants' acceptance, he must know that 

they are a body corporate; and he therefore receives againu 

^ • The Mancbm^ 

it, knowing it to be the acceptance of a corporation Water- 

prohibited from owing money on such a bill: he is 

not, therefore, an innocent indorsee, because he takes * 

a bill which he knows to be prohibited by statute; and 

that distinguishes the case from the case of Wigan v. 

Fawlert where the names of all the seven, persons did 

not appear on the face of the bill, and the plaintiff 

did not know it to be a bill prohibited by the statute. 

Here, however, the plaintiff took a bill of exchange, 

which he knew to be one prohibited by statute, and 

he cannot, therefore, recover upon that bill. Conse^ 

quently, there must be judgment for the defendant 

Best J. I am of opinion, that the objection ought to 
prevail on both grounds. This comes within the statutes 
for the protection of the monopoly of the Bank of JSwg- 
land: for it is impossible to say tliat the defendants do . 
not owe money on the bill, and the legislature has said 
that no corporation shall owempneyon a bill, unless that 
bill has six months to run. The party who took this 
bill knew it had not six months to run, he knew it was 
the acceptance of a corporation; he must be taken, 
therefore, to have known, that he took a security, 
which was prohibited by statute; and he has, therefore, 
no right to complain, if he cannot now recover upon 
it. It appears to me, that if this objection were not 
to prevail, any company establish^ even for limited 
objects might erect tliemselves into a banking com- 
pwy; for what is to restrain them from engaging In 
banking to any extent, if they can raise money by ac¬ 
cepting 
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1819. cepting bills of exchange or issuing promissory notes. 

I am also of opinion, on the other ground, that this 

Uroughton ^ ^ _ O' 

against actioii is not maintainable, .because this case comes 
TBR Water- within that rule of law by which corporations are pre- 
Works C(^p. from binding themselves, by contract not under 

seal. When a company like the Bank of England, 
or EiO^t-India Company, are incorporated for the pur¬ 
poses of trade, it seems to result from the very object 
of their being so incorporatad, that they should have 
power to accept bills or issue promissory notes: it 
would be impossibic for cither of these companies to 
go on without accepting bills. In the case of Slark v. 
The Tlighgaie Arcimay Company (a), the Court ol 
Common Pleas seemed to think, that unless express 
authority was given by the act establishing the com¬ 
pany, to make promissory notes eo nomine, a corpor¬ 
ation could not bind itself except by deed. Now 
there is nothing in tlie act of parliament establishing 
this company, which authorizes them to bind them¬ 
selves, except by deed. The company, too, wtis not 
created for the purposes of trade, but merely to cJU’ry 
on the business of supplying the inliabitants of a par¬ 
ticular place with water. Now it cannot be,necessary, 
for this purpose, that they should become ,the niakofs 
of promissory notes or the acceptort* of bills 
change. As, therefore, the nature of the business , jn 
which they are engaged docs not raise a necessary 
implicaUon, that Ihey should Imve the power to; accept 
bills; and as no authority's expressly given by die 
act of parliament for ,tbat purimse I am.of opinion, on 
this: latter ground . also, .tluit. this .action^ cannot i he 

mmntaincd. , ,f 

Judgment for Defendants. 


(a^ S Tmnif 70^* 
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Van Sandau against Corsbie and Another.* 

J^ECL A RATION stated, that in consideration that 
plaintiRj for the accommodation, and at the re¬ 
quest of defendants, would accept a certain bill of ex- 
diange, drawn by the defendants on plaintiff^ by which 
defendants required plaintiff, four months after the 
date thereof^ to pay to the order of defendants 
1021/. 5s. 6<7., and would deliver the same so ac¬ 
cepted to defendants, in order that defendants might 
negotiate the same for their own use and benefit, de¬ 
fendants undertook to provide him money for the pay¬ 
ment of the said bill of exchange, when the same should 
become due and payable. It then slated, that plain¬ 
tiff did accept the bill, and deliver it so accepted 
to the defendants; and that although the bill was nego¬ 
tiated by defendants for their own use, and has long 
since become due and payable, yet that defendants did 
not provide the money, in consequence whereof plain¬ 
tiff w'as sued by the holder of the bill, and was forced 
to pay 30/. for the costs of an action, and to give a 
cognovit for the amount of such bill j and that when the 
amount became due, he was obliged to sell bis estate 
and interest in a wharf at for the purpose 

of procuring the means of paying the money due on 
tl^e bill; by reason whereof^ plaintiff hath not only been 
pul to great expenpes of monies, but hath suffered great 
anxiety of mind, and hath been greatly .injured in his 
circumstances and credit, and gr^tly damnifiwl, by 
reason of his having been obliged to sell and dispose of 
his said wharf. 

riea, 


1 ^ 


1819. 


Saturday^ 
Niwember fidi. 

B>Vhe 49 G.S. 
c. tlie 

certificate of a 
bankrupt is a 
bar, not only to 
any action at 
tlic suit of tlie 
surety for the 
recovery of 
money paid in 
(ILscharge of tbs 
original debt, 
but to any ac¬ 
tion for the coQ> 
.sequential da¬ 
mage accruing 
from the nou- 
paymeiit by the 
bankrupt of the 
original debt, 
when due; and 
tlici^forc, where 
the accejitor of 
an acconimoda* 
tion bill 
brought an ac¬ 
tion against 
the drawer, who 
hud become 
bankrupt, for 
not providing 
him with funds 
to pay the bill 
when due, 
whereby he had 
incurred the 
costs of an ac- * 
tion, and was 
obliged to sell 
an estate, in or¬ 
der to raise 
money to pay 
the bill, the 
certificate was 
held to be a 
good bar. 


* This case was argued at Se^eaiUs' Inn, 
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Plea, after stating the trading of defendants, the 
petitioning creditor’s debt, the issuing of a com¬ 
mission, under which they were declared bankrupts, 
their surrender on the 27i\\ Janmri/f 1816, and the 
obtaining of their certificate on the 19th Jtil^ following, 
which was duly allowed by the Lord Chancellor^ stated, 
that before the issuing of the commission^ and before 
the defendants had committed any act of bankruptcy, 
the plaintiff' had become liable tor a debt of the defend¬ 
ants, upon the bill of exchange in the declaration 
mentioned, which had been di'awn by the defendants 
and accepted by the plaintiff’ for their accommodation ; 
and that such bill had been negotiated by the defend* 
ants, and at the time of the issuiniyr of the commission 
remained in the hands of their creditors; and that be¬ 
fore any dividend was made under the commission, tlie 
plaintiff lx*ing so liable after the issuing of the com¬ 
mission, paid the debt for which he was so liable to the 
holder of the bill; and that the creditor, who had not 
proved his debt under the commission, might receive 
under the commission a dividend in proportion to his 
debt, without disturbing any dividends already made* 
To this plea the plaintiff demurred, and assigned for 
cause, that it did not appear that die causes of action 
in the declaration mentioned were debts provcable by 
the plaindfi^ as a creditor of the defendant under his 
commission; and also that it did not appear, the causes 
of action being uncertain and unliquidated, that the 
damages could have been proved under the commission. 
The defendant joined in demurrer, and the Court oL 
Common Pleas, after argument, gave judgment for the 
defendants. A writ of error was then sued out, and 
the plaintiff* in error asssigned for error the same 


causes 
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causes as were assigned below on the demurrer. The 1819. 
case was argued before this term, at the sittings at 

° . o VakSamsav 

Serjeant^ Inny by agaimt 

CoRsmt. 

F. PoUocky for the plaintiff in error. This action is 
brought, not to recover the money paid on the bill, but 
for the consequential injuiy arising to the plaintiff from 
his not haring been provided with funds to pay the 
bill when due, and the damages are the costs incurred 
in defending an action, and the loss sustained by plain-^ 
tiff's having been compelled to sell an estate, in order 
to raise money to pay the bill. Those damages are 
unliquidated, and, consequently, were not capable of 
proof under the commission. The 49 G. 8. r. 121. s. 8. 
enables a surety, or person .liable for the debt of the 
bankrupt, who has paid the debt after issuing the com¬ 
mission, to prove his demand, in respect of any payment 
made on account of such debt. That act, there¬ 
fore, would only enable the piaintift' to prove his debt 
for the amount of the bill, which forms no part of the 
subject of this action. Where a loan of money is ge¬ 
neral, the damage resulting from Uie non-payment is 
merely die principal and interest; but where there is 
an express undertaking to pay on the happening of a 
particular event, or at a particular time, the non-pay¬ 
ment of the money, according to the contract, may 
produce to the lender damages much beyond the prin¬ 
cipal afid interest: if the lender be a trader, it may 
prove ruinous to his credit. There is no distinction in 
point of principle between a contract to provide money 
at a given time, and a contract to provide goods. In 
the latter case, the damages are usually measural by 
the difference of price, but that is not always the fair 

measure 


UHarpata Pwfclic 
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1819. 

Vaw Sanjbai) 

<tf!fnust 
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measure of the damage: for if a party contracting ibr 
the delivery of goods at a specific day were bound to 
provide government with those goods, and on default 
to pay a sum of money, by way of stipulated damages, 
the damtiges for the breach of a contract with him 
might be co-extensive with his liability to government; 
and it could not be contended, in such a case, tiiat that 
consequential damtlgc could be the subject of jiroot 
.under a commission of bankrupt. In Siedman v. Mar- 
tinnant (n), the Court held, that the money paid by the 
acceptor of an accommodation bill might be provcil 
under a commission against the drawer, but the actiotr 
there was brought merely to recover the money, ami 
not any consequential damage from the acceptor not 
being provided with funds to pay the bill when due. 


ParlCi contra. By the 49 G. 3. c. 121. s. 8. it is 
enacted, that where any person shall bo surety for, 
or be liable for any debt of the bankrupt, it shall bo 
lawful for sucii surety, or person liable, if he shall have 
paid the debt, although after the commission issued, 
to prove his demand in respect of any payment made 
on account of such debt, as a debt under the commis* 
sion, notwithstanding such person may have beconic 
surety or liable for the debt of the bankrupt, after an 
act of bankruptcy had been committed by such bank¬ 
rupt ; and then it goes on to state, that every person 
who has obtained his certificate should be discharged 
of all demands at the suit of every person having so 
[laid, or being enabled to prove, with regard to his 
debt in respect of such suretyship or liability, in like 


(a) 13 jSast, 427. 

»3 


manner 
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wanner as if such person had been a creditor before 
the bankru])tcy. Now the ccrtiiicate of the bankrupt, 
to which some portion of the creditors (who are em¬ 
powered to bind the whole) are parties, operates ns 
,a statutory release; and the statute having directed 
that the certificate, in this case, should be a dis¬ 
charge of all demands at the suit of the surety, with 
respect to his debt, it may bo here considered as 
a release of all demands with respect to the debt. In 
Sheppard*^ Tmtcfistone, 338., it is laid down, that a re- 
le.H8e of all demands releases all inanner of acliofis real 
and personal, del)ts and duties. Rv this statutory re¬ 
lease, therefore, all actions and duli..s in respect of the 
debt are released, and, coitsequcntly, tbe action resulting 
to the plaintiff;’ from tlie defenilant’s breach of duty, in 
not provitling him with funds to pay the bill wlien due, 
is also' released. case of Wood v. Dodgson is an 

authority expressly in point. Tliero IFood and Dodg~ 
son (fl), having been purlncrs, dissolved their partner¬ 
ship by deed, and Dodgson covenanted to pay all the 
partnership debts. After this JVaod was sued by the 
holder of a bill of exchange, accepted by the partner¬ 
ship, and he paid a sum of money for principal, interest, 
and costSi and then brought an action of covenant 
against I)odgson<, to recover the sum so paid. I’lie de¬ 
fendant there pleaded his bankruptcy specially, and 
this Court held, that his certificate was a bar to the 
acticNi. Ho was then stopped by the Court. * 

' Abboti’C. J, That is quite decisive of this case, 
jktere the principal ground and cause of action, suppos* 

c») SU.<StS. 19S. 

Vot.m. a ing 
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1319. ing the statute 49 G. 3. had never passed} is the re- 
~ covery of a sum of money paid by the plaiiitifl' as 

▼ AN OANPAU 

acccjitor upon the bill, and if an action iiad been 
brought, he might not only have recovered that luo- 
ney, but, perhaps, also the special damage which lie had 
incurred, in order to raise money to pay the bill. That 
damage, however, could only have been recoveretl as an 
accessory to the principal debt; this is a novel attempt 
to separate the accessory from the })rincipal; and it 
seems to me, that, in point of law', that cannot he done. 
If we were to give cflcct to this action, we should, in a 
great measure, defeat the object of this very beneficial 
statute, which was intended to relieve the bankrupt 
from all claims of the surety, arising out of the original 
debt. 


Baylev J. I am of the same opinion. If the statute 
oi the '19 G. 3. had never passed, if Ihe plaintiff had 
been arrested upon the bill, and in order to pay it he 
had sold his estate at a loss, ho could not then liave 
brought two separate actions, first for the money which 
he liad paid, and secondly, for the special damage which 
he had sustained by the sale of the estate. The plain¬ 
tiff here is a surety; now the 49 G. 3. enables the 
surety to prove his demand in respect of such payment, 
as a debt under tlie commission; and then it enacts, 
that the bankrupt shaH be discharged of all demands 
al^ the suit of the surely, in regard to his debt, in re¬ 
spect of such suretyship; now it seems to me, that 
under this clause of the act, the certificate is a bar not 
only to any claim for the money which'constituted the 
original debt, but a bar also to tmy demand for acces¬ 
sory injuries arising out of the debt, and wliich acces¬ 
sory injuries could only be the subject of the same 

action 
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action brought by the plaintiff to recover the money. 
In my judgment, the statute makes the certificate not 
only a bar to the principal debt, but also to any conse¬ 
quential damage arising from that debt not having 
been duly paid. If this wore not the proper con¬ 
struction of the statute, I cannot see why any creditor 
of a bankrupt subsequently to the 5 G. l?., who had 
incurred special damage, in consequence of having been 
arrested, or of having been bound to pay costs, should 
not have brought an action for such consequential in¬ 
jury : but no such action was ever heard of; and with 
respect to costs it has been decided, that they are in the 
nature of an accessory, and that when the right to the 
principal is barred, the right to the accessory is barred 
also, {a) If that be so, there does not seem to be any 
distinction in principle between an arrest which is a re¬ 
straint on the person, and the payment of costs, which 
is a restraint on the purse. I think that this declaration 
attempts to sever that which is not severable in jioint 
of law, and 1 tliink, therefore, that the judgment of the 
Court of Coinmoii Pleas ought to be aflirmed. 

lIoLROYD J, I am of the same opinion. Where tlie 
right to the principal debt is barred by statute, the 
rigljt to damages, which are accessory to and conse¬ 
quential on that principal debt, is also barred. 'Phe 
obligation entered into by the defendant, as stated in 

V 

this declaration, was to provide the plaintiff w'th 
money to pay the bill when it became due, and if the 
defendant had not become bankrupt, the plaintiff inight 
liave brought his action to recover this money. The 
defendant having become bankrupt, the remedy is 

(a) See Philips Promts G T. It. Ii82 Scott v. AmbTuss, 5::6. 
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changed hy the 49 G.*3- c. 121. s.S. That statute 
deprives the phiiiitiflP of his remedy by action, and au¬ 
thorizes him to pr()ve his demand in respect of any 
payment made on account of the debt under the com- 
inissitm, and it protects the defendant from all demandj^ 
at tlu' suit of the plointill* with regard to his debt. 
Now I am of opinion, that when the remedy at law is- 
taken aw'ay for the non-paymont of the money, it is 
also taken away as to any consotpiential damage arising 
from such non-payment. 1 therefore think, that this 
action is not maintainable, and that the judgment should 
be affir:nc<I. 

Best J. I entirely concur in the opinion delivered by 
my Lord and my Brothers. I think that the certificate 
operates as a reletuse of the debt, and of all demands 
arising out of lliat d.bt, and it would be absurd, that 
when the debt itself is released, the conscfjiicntial da¬ 
mage resulting from it should remain a charge upon 
the bankrn};t; if we w'ere so to hold, wc should de¬ 
prive the bankrupt of one of the great advantages in¬ 
tended to be conferred on him by the legislature. 
Where money is to be repaid at a specified time, 
the lender of the money may frequently be damnified 
much beyond tlic extent of the principal and interest, 
and the borrower may, consequently, be liable for 
special damage. Now if the certificate did not operate 
as a bar against such a demand, there would have been 
frequent instances of actions of this nature. No in¬ 
stance, however, has been mentioned, in which such an 
action ‘has been brought, and that, of itself, affords 
the strongest argument against the present claim. 
Upon the whole, 1 am of opinion, that this action is not 


mam- 
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maintainable, and that the judgment of the Court of 
Common Pleas should be ofEnned. 

Judgment affirmed. 


18H). 


\A}f SXSUAU 
against . 
COKSUI. 


Netheuton against Ward. («) 


Saturday, 
^oventier 6 th. 


^^^RESPASS for taking plaintiff’s goods: plea, not A h'ncment 
guilty. At the trial before Graham Baron, at the king’s dock* 
Spring assizes, 1818, for the county of a verdict 

was found for the plaintiff, subject to the opinion of the p»Wic 

* ' j .X sewers, and 

Court upon the following case: occupied by an 

_ _ officer of go- 

The trespass complained of was the taking of the vemment, who 
goods of the plaintiff by the defendant, as a distress for fialde'tVi®*’ ** 
non-payment of a rate made by the commissioners of gewcnl* 
sewers, for the limits extending from J^ast Motilsey in 
Stirreif to liavensborne in Keni, under whose authority 
the defendant acted. The plaintiff was assessed in 
the sum of 3/., as upon a rental of GOL, in res])cct of a 
messuage or tenement in his Majesty’s dock-yard in 
Dep^brtl, in the county of AV?i/, of which messuage or 
tenement the plaintiff then was, and still is the occupier, 
solely by virtue of the office of clerk of the survey of 
the said dock-yard, where he resided, and still resides, 
with his family and servants, not paying 'any rent for 
the same; nor can he occupy it longer than during 
the time of his holding such office, from which he may 
be removed at his Majesty’s pleasure, at any time. 

The M'hole of the yard is within the district of Church 
Marsh Sluicr, and tlic sluice and district arc within the 
jurisdiction of the above commissioners. The dock¬ 
yard is principally drained by sewers, which are made 
and maintained at the expense of the crown; but the 


(rt) This vasa was argued at Setj(ta7its’ Inn, 
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dock-yard in general, as well as the house of the plain¬ 
tiff, derive a benefit from the public sewers, which arc 
under the direction and management of the commis¬ 
sioners. The whole of the dock-yard, and the messuage 
or tenement in respect of wliich the rate was made, as 
well as all the buildings and offices in such dock-yard, 
arc the property of his Majesty. No rent, profit, or 
emolument, or advantage wliatsoever, is derived to his 
Majesty from the dock-yaril, or any of the buildings Or 
offices therein, other than the use which is made 
of the same for the public office. The plaintiff* was as¬ 
sessed by the rate in question, according to the yearly 
value of the messuage or tenement; and the commis¬ 
sioners are authorised by certain local nets, viz. 
49 G. 3., 50 G. S., and the 53 G. 3., to make a general 
and equal pound rate, upon all and every person or 
persons who did or should inhabit or occupy any 
house, building, tenement, or hereditament whatsoever, 
within the aforesaid district, according to the yearly 
value of each and every such house, building, tene¬ 
ment, or hereditament; and in pursuance of such 
authority they made the rate in question, if the plaintiff* 
was by them assessable, in respect of the messuage or 
tenement. - It was then stated, that proper steps had 
been taken, on the part of tlie commissioners, to au¬ 
thorise the distress on the defendant’s goods; and also, 
that proper steps had been taken, on the part of the 
plaintiff^ in order to the bringing of the present action. 
If the Court should be of opinion, that the plaintiff* was 
not liable to be assessed to the rate, the verdict was to 
stand; if the Court should be of a contrai^ opinion, a 
nonsuit was to be entered. 


Jewisy 
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Jetvt'Sf for the plaintiff. Tliis property is not rate¬ 
able to the sewers, being in the possession of the 
crown, producing no profit, and wholly dedicated to 
public purposes. The possessions of the crown are 
not rateable to the poor. Lord Amhet'st v. Lord 
Somers (a), Eckersall v. Briggs (b), Uolford v. Cope¬ 
land, (c) By the 23 H. 8. c. 5., the sewer rate is 
imposed on the landlord, and not on the occupier. It 
is a general rule, however, that the king is not to be 
barred of a right or privilege by general words in an act 
of parliament; he must be expressly named for that 
purpose, {d) The 9th section of the stat. 23 //. 8. c. 5. 
enacts. That the laws, ordinances, and decrees of the 
commissioners, shall bind the lands of his Majesty; 
but the stat. ,S & 4< Edv). 6, c. 8,, which was passed in 
furtherance of the objects of the stat, //. 8., restrains 
the operation of that clause to lands of his Majesty in 
possession of his tenants, and thereby yielding a profit: 
it provides, that all money thereafter to be rated and 
taxed, by virtue of the commission of sewers upon the 
lands of llis Majesty, shall be levied by distress; and 
that nil bills of acquittance, signed by the collectors, shall 
be a suflicient discharge to the tenants, firiners, and 
occupiers of the same grounds so to be charged for the 
sum wherewith their grounds shall be chargetl, as also a 
suflicient warrant to the king’s officers for the allowanci? 
to such tenants, farmers, or occupiers, for the same. 
The remedy by distress is not applicable to lands in the 
actual possession of the king; and this clause of the 
statute, which is explanatory of the 23 If. 8. r. 5., evi¬ 
dently contemplates such lands only of the king as are 
in the possession of his tenants yielding a profit. By 
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the 49 G. 3. c. 183., which is a local act applicable ta 
the dislrict where these preiuises are situate, the com¬ 
missioners are authorised to impose an equal pound 
rate upon all persons who inhabit or occupy any land, 
house, &c. within the district; and by sect, 35. the rate, 
maybe imposed cither upon the tenant or occupier, or 
upon the landlord; and by sect. 36. the rates paid by 
the tenant arc to be reimbursed by the landlord, by 
deduction from the rent or otherwise. This act, how¬ 
ever, cannot apply to the present case, inasmuch as the 
king is not therein expressly named; and there being 
no rent payable, the tenant could not deduct the rate, 
nor could he compel the crown to reimburse it. 

Platt, contra. This properly produces a profit to 
the crown, and is therefore rateable. It is true that 
the occupier doe.s not pay any rent; but he gives his 
services in lieu of rent, and the privilege of inhabiting 
this house goes in deduction of his salary. By the 
stat. of 23 H. 8. r. 5. the lands of the king arc expressly 
bound by the ordinances and decrees of the commis¬ 
sioners. The stat. of the 3 & 4 Eckv. 6. does not 
restrain the operation of the former statute ; it provides 
only for j)urticular cases ol’ lands of the king whose 
tenants pay rent, leaving ail other cases as they stood 
bclbrc; and if the ainoiinl of the rate exceeded the 
rent, tlic lands woidd still be liable to be rated, and 
that rate might be levied by distress on the tenant; 
he cited Whitley v. Fa'ii'sett. {a) 

Abbott C, .1. T am of opinion, that the plaintiff, as 
the occupier of the messuage in question, was liable to^ 
this rate. It seems to. me, that the question entirely 


(it) Sh/tcf, 12. 
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depends on the construction of the two statutes whidi 
have been referred to in argument, viz. tliat of the 
23 H. 8., as connected witii and explained by the 
3 & 4 JEdw. Now, 'the statute of //. 8. was made to 
•remedy a great public inconvenience, and to introduce 
a great public benefit. It enables his Majesty to issue 
a commission in a certain form therein mentioned, by 
which, among other powers given to the commissioners, 
was one “ to enquire where defaults or annoyances 
be, through whose default the hurts and damages 
have happened, and who hath or holdcth any lands 
«>r tenements, or common of pasture, or profit of 
fishing, or hath or may have any hurt, loss, or disad¬ 
vantage, by any manner or moans, in the said places, 
as well near to the said dangers, lets, and impedi¬ 
ments, as inhabiting or dwelling thereabouts, by the 
said walls, &c. and other the said impediments and 
annoyances, and all those persons, and every of them, 
to tax, discharge, distrain, and punish, as well within 
the metes, limits, and bounds of old time accustomed, or 
elsewhere within the realm of England, after the quan¬ 
tity of their lands, tenements, and rents, by the number 
of acres ami purchase, after the rate ol* every person’s 
portion, tenure, or profit.” Now', it may be said, 
that if the act contained nothing more, the lands of his 
Majesty appropriated to the public service would not 
be liable to this rate; but by the 7th section it is 
enacted, “ That the commissioners shall have power 
ami authority to make laws, ordinances, and decrees 
then the 8th section provides, “ That if any persons 
assessed to any lot or charge for any lands, &c. do not 
pay the said lot or charge, the commissioners may 
decree and ordain the said lands or tenements to any 
person or persons, for any terra or terms of life or fee 
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simple;” and then comes the 9th section, by which it is 
provided, “That the same laws, ordinances, and decrees, 
to be made and ordained by the commissioners, shall 
bind as well the lands, tenements, and hereditaments 
of the king, our sovereign lord, as all other persons and 
their heirs, for such their interest as they shall fortune 
to have, or may have, in any lands, tenements, or here¬ 
ditaments, or other casual proiit, advantage, or conimt)- 
dity, whatsoever they be, whereunto the said laws, 
ordinances, and decrees shall anywise extend.” There 
is, therefore, in the 9th section an express enactment 
that the lands, tenements, and hereditaments of the 
king shall be subject to the laws, ordinances, and 
decrees to be made and ordained by these commis¬ 
sioners. It might, however, have been doubtful, under 
this clause, w'hethcr the commissioners could dis¬ 
train on the lands of the king to enforce the payment 
of this rate, and to remove any doubt on this sub¬ 
ject; and ill furtherance of the objects of the statute 
of a, 8., the stat. 3 & 4 JSdw. 6. was made, by which it 
was enacted, “ That all scots, lots, and suras of money, 
hereafter to be rated and taxed by virtue of such 
commission of sewers, upon any the lands, &c. of our 
sovereign lord the king, for any manner or thing con¬ 
cerning the articles of the said commission of sewers, 
shall be levied by distress.” Now, that undoubtedly is 
a general legislative direction, that a distress for these 
rates might be taken upon the lands of the king. It has 
been argued, however, that these words arc restrained 
by those which follow; for the statute goes on to say, 
that all bills of acquittance signed by the collector or 
receiver shall be a sufficient discharge to the tenants, 
farmers, and occupiers of the same grounds so to be 
charged lor the said sum wherewith their grounds shall 

6 be 
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be so charged, as also a suiHcient warrant to all 
receivers and other officers of our lord the king, for 
the allowance to such tenant, farmer, or occupier, for 
the same. I cannot say, according to any reasonable 
construction of the act of parliament, tliat this second 
part of the section is to be considered as restraining the 
effect of the first, so as to confine the power of distress 
to such lands only as were in the possession of the 
king’s tenants: it seems to me, that it is wholly unre> 
strained by the second, which applies only to a parti¬ 
cular class of persons. For these reasons, it seems to 
me that the plaintiff was liable to the rate, and therct 
fore that the judgment of nonsuit must stand. 

Bayley J. I think it quite clear, that this property 
is within the words and spirit of the act of parliament; 
and it would be most unjust if it were not so. A great 
public expense is incurred, for the benefit of a wliole dis¬ 
trict ; and amongst the property in that district which is 
benefited is the dock-yard. In addition to this, the per¬ 
sons there residing are also benefited. Now the statute 
of IL 8. imposes a charge upon all persons who may bo 
benefited by the expense which is so incurred, and ex¬ 
pressly enacts, that the king’s property shall not be ex¬ 
empted, which otherwise it would have been, because the 
crown is not bound by an act of parliament imposing a 
charge, unless expressly named. My Lord Chief Justice 
has commented on the provisions of the 3 &'t Edw. 6., 
and 1 entirely concur in the explanation which he has 
given of that statute. It has been argued, that the pro¬ 
perty of the king is not to be liable, unless it be in the 
hands of a tenaptyielding rent; but why should such a 
distinction be made, for the land of the king is equally 
benefited by the expense incurred, wJietiier it be in the 
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bands of a tenant, or whether it is applied by the crown 
to public purposes ? If it is applied by the crown to 
public purposes, then it is for their benefit, and the 
public ought to pay. Why should the occupiers of 
land within the particular disti'ict bear the whole ex¬ 
pense, the benefit of which is divided between them and 
the rest of the public ? It is beneficial to tlie public at 
large that this land should be occupied as it is; and it 
is necessary for the purpose of occupation, that sewers, 
drains, Stc. should be made, to defray the expense of 
which these rates are imposed. As the whole public 
liave a benefit from this occupaUon, ail parts of the 
kingdom ought to contribute. If this exemption, how> 
ever, was to be allowed, the expense will be defrayed, 
not by the public at large, but by the occupiers of hmds 
living within the particular district. It seems to me, 
therefore, that it would be an injustice to the inhabit¬ 
ants of this district if the lands of the crown applied to 
public purposes were exempt; and I therefore think, 
that to whatever purposes such lands are applied, they 
are equally liable, to this expense, and therefore that the 
rate should be levied. 


Holroyd J. I am also of opinion, that the rate 
which has been made is a legal and valid rate. By the 
statute of H. 8. persons who hold any lands or pre¬ 
mises, arc bound by the decrees of the commissioners 
of sewers. By the statute 49 G. 3. c. 183. s. 33. the 
rate is directed to be miule upon every person who may 
or shall occupy or inhabit any land, house, or building. 
By section 34. die occupier, or person in possession, is 
liable to be assessed for this rate;, and by section 36'. 
the occupier is entitled to be reimbursed by the land¬ 
lord. Now, the plaintiff here is the occupier of a 

8 house. 
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honse, and, as such,*^ is assessable under this act of par¬ 
liament, unless lie be exempted by reason of its being 
land of the king. It seems to me, howjever, to be 
clear, that by the 9th section of the statute H. 8., ex- 
.plained as it is by the 3 & 4 Edw, 6. c. 8. s. 2., that the 
lands of the' king arc expressly made liable to this 
assessment; and I am therefore of opinion that this 
rate should be levied. 
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Best .T. I am decidedly of opinion, tliat the assess¬ 
ment, in the present case, was legal. The provisions of 
the stat. //. 8. are founded in justice. It is the object 
of that statute to tax all persons equally, and distribute 
fairly the public burdens. In this case, the dock-yard 
is drained by the money raised in the particular dis¬ 
trict ; and yet it is contended, that the property em¬ 
braced within the ambit of the dock-yard ought not to 
bear any of the burdens cast upon the district. That, 
however, would be most unjust; jt would be taking a 
burden from the public and casting it upon particular 
individuals, in direct opposition to every principle of 
fair taxation. It has been found hard enough, in the 
case of poor-rates, that while other proprietors of 
lands arc obliged to maintain the poor, the lands 
in the immediate occupation of the crown contribute 
nothing towards it, although the servants of the king 
who inhabit the palaces of the crown, situate on the 
lands of the crown, frequently bring burdens on the 
parish. It would be equally hard, in this case, that the 
property which derived advantage from the money- 
raised in the particular district should not contribute 
to the burden. I can sec no principle of justice on 
which it should be so exempted from its fair contribu¬ 
tion. The statute of H. 8., however, has expressly 
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enacted, that the lands of the crown shall pay this 
charge; and as to tlie statute of 6., I think the 
fair construction of it is this: That if the crown leases 
its lands, the more convenient mode of raising this tax 
shall be, not to apply in the first instance to the crown, 
but to charge the tenant, and allow the tenant to de¬ 
duct it from the rent; for that clause would not at all 
apply to the case in which the crown had, for the public 
service, granted a lease at a nominal or pepper-corn 
rent. In that case, the person holding lands of the 
crown, without payment of rent, must stand in the situ¬ 
ation of the crown, and must be taxed for the crown. 
It has been argued, that great inconvenience would 
follow from the enforcing of the payment of this tax. 
I do not think that the remedy by distress is applicable 
to the case of the crown, or that the stores of govern¬ 
ment are liable to be taken by that means; but although 
the king cannot be distrained upon, his tenants may, 
and that is sufficient to satisfy the statute of Jitkv. 6. 
The crown is not, by that statute, exempt from the 
payment of this rate, although it be difficult to say what 
remedy the commissioners might have, in such a case, 
against .the king. It is, however, fitly supposed, from 
respect to the king and his justice, that there would be 
no necessity for applying for any such remedy. The 
moment it is stated that the king ought to pay a sum of 
money, it is presumed that he w’ill pay it, and that it is 
not necessary to enforce that payment by distress. 
Upon the whole, I am of opinion that the plaintiff is 
liable to this tax, although paying no rent, as he stamls 
in the place of the king, and ought to pay the rate; 
and therefore I am of opinion, that a nonsuit ought to 
be entered. 


Judgment of nonsuit. 
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Townson agahist Tickell and Another, ( a ) 

j0OVENANT by one of two devisees, of tlie re¬ 
version agiiiiist the defendants, as lessees. The 
declaration stated that one Jacob Astky, being seised in 
fee of part, and possesseil for long terms of years of 
other parts of the premises, by indenture, demised the 
same for certain terms therein mentioned, to the de¬ 
fendants ; that J. by his will, devised the re- 

ver^ion of the demised premises unto the plaintiff and 
one John Locky and that he appointed his daughter, 
Harriet Aime Bushy his executrix, and Joseph Astlcif 
and the plaintiff and John Ijock executors of his will. 
It then stated the death of Astlcijy and averred, that 
JoJm Lock never vcould or did assent to the said wvV/, 
nor to the appointment of him the said John Lock 
therein conlainedy to be one of the executors tlmeofy nor 
to any bequest or devise therein contained, nor in any 
manner prove or join in the jiroof ofi or act as or be¬ 
come an executor, oi’ take upon himself the execution 
thereof; but always from the time of the death of the 
saitl Jacob wholly omitteil and refused so to ilo, and on 
the contrary thercoli afterwards, to wit, on the 18th 
ihiy of May, 1818, at, 8cc. by his certain deed, scaled 
with his seal, duly renounced the execution thereof'; 
and afterwanis, on the 19th Maip in the year last 
aforesaid, by bib certain other deed, the date whereof is 
the same day and year last aforesaid, absolute!}' dis¬ 
claimed and renounced all and singular the estate and 
estates, trusts, powers, and authorities by the said will 

((4) Tliis iMii- was argued at Inn- 
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devised, limited, created, or declared; and the said i/«.» - 
ric/ Jnue, Joseph^ and the plaintidi uflerv.ards, on the 
25th of June, in the year last uloresaid, duly proved 
the said will, anil took upon themselves the burthen of 
the execution thereof; and the j^laiutilf, afterwards, 
on the day and year last aforesaiti, ahsented to the said 
devise and bequest of tlie said residue of the said re¬ 
version to him the said plaiutiif in tlie said will con¬ 
tained, whereupon he became and was continually from 
thenceforth, until and at the several times tliereinafter 
mentioned, reinnineil and continued seised and pos¬ 
sessed of the reversion of and in the said residue of the 
said jlemised premises j tliat is to say, seised of such 
reversion of and in divers parts of such residue in his 
demesne, as of fee, and possessed of such reversion of 
and in the other parts of such residue, for the residue of 
divers of the said long terms of ycjirs, then and still 
to come and unexpired. The declaration contained 
breaches of covenant, &c. General demurrer a ml 
joinder. The case w as argued by 


Manning, in support of the demurrer. Tlie hjgal 
estate in these premises was, by virtue of this devise, 
in T&mmm and jointly. Generally speaking, an 
estate of freehold cannot pass unless the change of 
possession be noted by livery of seisin, or matter of 
record; at common law there was no exception to this 
rule: by custom, indeed, or by virtue of tlie statute of 
Wills (32 H. S. c. 1.) an estate may pass by devise, 
without livery of seisin. In thahease the estate passes 
immediately on the death of the testator, to the devisee, 
In Co. Litt, 111. a., it is said, “ that in the case of a 
devise by will of lands, whereof the devisor is seised in 
fee, the freehold or interest in law is in the devisee 
• before 



(N iiiE SrxTir.Tn V'u^R OF GKORGE III. 


heloro lie ilolh enter;” and if tlie freeliold he in the 1819. 
tlcvisce, it cannot be divcsteil (‘xeent bv matter of re- 

lUiVS'suM 

coni. And in She]>put'(l\s Toi/r/tsto/tc, i2S5., it is laid n^auist 

down, with resjiect to feolhnents, j^ifts, jrrants, and 

leases, tliat they may boavoideil liy the disagreement of 

the party to whom they are made; and if it be a lease 

hir years that is made, he may waive and avoid that hv 

wonl of month, in the country, as well as a gift of 

goods, or an obligation delivered to his use; but if it 

be an estate of freehold, that is made by feoflmciit, it 

.st‘ems ho cannot waivt* and avoid that but in a court 

ol' record. Urok. Ahr. tit. JoiDlAenafifs, Plac. 57., ami 

Ifhtler and case (ff), arc authorities to the 

same eflect. It may, therefore, he laid down a^ a ge- 

m‘ral projiositiou, that where a fee is tleviscd to one, 

the estate remains in the devisee till he has diselainu'd 

in a court of record. Where the estate is devised to 

two, am! one enters, the estate remains in both till one 

disclaims in a coni l of record, '^riie decision relict! on 

in supjiort tifn contrary juactice are all resolvibleiult> 

cases lidling within 21 H. 8. r. 1., or cases in which the 

freehold was not in tpiestion. In tlie hist class, tlie 

principal case, upon the authority of which this modern 

innovation lias been introduced, is that of Bojnfaut v. 

Si) Rirhai’d Gtrot/idd. {h) I'licrc, a sale by tliree out 
of four cxecnttirs, who wore also devisees for sale, was 
adjudged It* be good, “ either by the common law, or 
by llu' statute of 2J//. S.; for wbeii be deviseth the 
luiui to four to sell, See., and aflciavartls makes them 
his execufor.s, tliis (k>tli tanlamoiuit, as if at the first he 
liad devised that such his t'xccutt'rs shoukl sell; and 
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VoL. III. 


J) 


hi 



CASES IN MICHAELMAS TERM 


S4 


1819. 

ToWNtOX 

againit 

Ticxku 


in such a case, at the common law, the sale by three, 
the fourth refusing, was good ; /or they three may per- 
form the mil mthout the fourth ; but the statute maketh 
it clear.” Whnt, therefore, is here said with regard to 
the common law, applies only to executors being also 
devisees; and this case, thus explained, agrees with 
Co. Liu, 113 . a. Hawkins v. Kemp {a) and Denn 
V. Jt^e (b), arc authorities which merely recognize 
the case of Bonifaut v. Greenfield. At the head of 
the second class of cases stands Sir W. Smith v. 
Wheeler (c), and great stress is laid on the judgment 
of Lord Hale there. But all that is said with reference 
to the point, is this, “ Crooke is a good lessor; for the 
other trustee’s disagreement makes the estate wholly 
his.” In the first place, it may be observed, that Lord 
Hale does not state in what manner the disagreement 
was to be evidenced. But what is more important, is, 
that there the estate to which the other trustee disagreed 
was merely a term for eighty years. Doe v. Peach (d), is 
an authority to shew, that the Co.urt is not precluded 
from recurring to legal principle by any practice which 
may have crept in amongst conveyancers. [^Abbott C. J. 
Must the disclaimer, in a court of record, be upon 
action brought?] It is not clear in what form the 
disclaimer was entered, but as there are ancient en* 
tries of claim under fines, there seems no objection to 
an entry of.a disclaimer in like manner; but sup¬ 
posing that ttere could be no disclaimer, except after 
action brought, that state of things could impose no 
hardship on the devisee or grantee, as it is impossi¬ 
ble to suppose a case in which he would sustain any 


(h) 11 East, 288. 
(U) S 3/. S. 576. 
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legal injury in consequence of a damnosa hsereditas 
having been forced upon him, without his having the 
opportunity of questioning his liability to such damni¬ 
fication in a court of record. 

Bayly, contra. The whole legal estate had vested 
in the plaintiff, in consequence of one of the devisees 
having disclaimed by deed, for admitting that the 
estate passed by the devise to both, one has released 
his interest. In Sheppard^s Touchstone, 318., it is laid 
down, that a release may be by the words “ dedi con- 
cessi renunciavi,” and it appears upon this record, that 
one of the devisees has released his interest by the 
term last mentioned, and then the whole legal interest 
vested in the plaintiff; but, secondly, lAx:k never had 
any legal estate in these premises, because no estate 
could pass to him, until he assented to the devise. 
Upon that point, Thomson Leach {a) is a decisive 
authority. The question there was, whether an estate 
passed to a surrenderee before he accepted the sur¬ 
render. Three of the judges were of opinion that it 
did not pass until such acceptance. Ventris J. was of 
opinion, that it vested in the surrenderee immediately. 
The ground of his judgment was, that the assent o 
the party who takes is to be implied in all convey¬ 
ances, because there is a strong intendment of law, 
that it is for a pcrsoifs benefit to take, and no man 
can be supposed to be unwilling to do that which is 
for his own advantage. That learned judge clearly 
thought that no estate could pass to a party without 
his assent express or implied, and in page 206. he 

(a) 2 Vmiris, 198. 
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says, that a man cannot have an estate pnt into him in 

spite of his teeth ; that cose, therefore, is an authority 

to shew that an estate cannot pass to a surrenderee 

witliout his assent, and the principle is applicable to all 

other conveyances as well as to a devise. Now it appears. 

upon this record, that one of the devisees never did 

assent to the bequest, and it follows, of course, that the 

•» 

legal interest never vested in him, but that it vested 
entirely in the plaintiff. 


Abbott C. J. The law certainly is not so absurd as 
to force a man to take an estate against his will. 
Prima facie, every estate, whether given by will or 
otherwise, is supposed to be beneficial to the party 
to whom it is so given. Of that, however, he is the best 
judge, and if it turn out that the party to whom the 
is made does not consider it beneficial, the law will 
certainly, by some mode or other, allow him to re* 
nounce or refuse the gift. The question here is, in 
what mode that refusal is to be made. In this case the 
renunciation has been by deed under the hand and 
seal of the party. It has been argued, however, that 
nothing short of renunciation or disclaimer in a court 
of record will avoid the devise; and if there had been 
any distinct authority to that ef&ct, we should have 
been bound to give due weight to such authority. 
It does not seem to me, however, that the cases have 
gone the length of deciding, that the renunciation must 
take place in a court of record. Hie learned counsel 
has not been able to suggest any mode by which the 
devisee could have disclaimed in a court of record, and 
certainly it could not be done, unless some other pev^ 
son had thought fit to cite him, there to receive his 

dis- 
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disclaimer; and if the estate were damnosa hmreditaS} 
that would not be likely to happen. It might, thore- 
fore^ in some instances, be a matter of difficulty to 
make a disclaimer in a court of record. The case of 
Thonmn v. Leach seems to me to be a strong authority 
to shew, that that is not necessary. Three of the Judges 
there held, that an estate did not pass by surrender to 
the surrenderee till he expressly aecepted it. Mr. 
Justice Ventris differed, and held that it passed imme¬ 
diately, liable to be divested by the dissent of the sur¬ 
renderee. His judgment is, however, wholly founded 
on this, that a party to whom an estate is given, must 
be taken to give fui implied assent to that which is for 
his benefit, till the contrary appears. That learned 
judge expressly states, that a man << cannot have an 
estate put into him in spite of his teeth.” I concur in 
that opinion, and think that the renunciation here 
having been by deed under the hand and seal eff the 
party, must have the effect of making the devise with 
respect to him null and void, and, consequently, Uiat 
there must be judgment for the plaintiff 



1819. 

Tovnuoir 

Tmksu. 


Uayley J. I am of the same opinion. There are 
many instances in which a devise to a party might subject 
him to great inconvenience, as for instance, a devise of 
an estate clothed with trusts. And as in such a case, a 
party cannot be forced to be a trustee, it would be ab¬ 
surd that the estate should be in him and remain in him, 
until he can prevail upon some person to institute certain 
legal proceedings under which he is to disclaim in a court 
of justice ? The good sense of the thing is quite the other 
way; the law indeed presumes, that the estate devised 
will be beneficial to the devisee, and that he will accept of 

D 3 it, 
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Townsok 

against 

Ticxtvu 


it, until there is proof to the contrary. Here is a renun¬ 
ciation by a mo&t solemn act, viz. by deed; and by that 
he has said, that he did not choose to accept that which 
is devised to him. It seems to me, that the effect of 
that is, that the estate never was in him at all. For 
1 consider the devise to be nothing more than an offer 
which the devisee may accept or refuse, and if he re¬ 
fuses, he is in the same situation as if the offer never 
had been made; and that being so, 1 am of opinion, 
that the disclaimer, in this case, was sufficient, and that 
there ought to be judgment for the plaintiff. 


Holroyd J, I think that an estate cannot be forced 
on a man. A devise, however, being prima facie for 
the devisee's benefit, he is supposed to assent to it, until 
he does some act to shew his dissent. The law pre¬ 
sumes that he will assent until the contrary be 
proved; when the contrary, however, is proved, it shews 
that he never did assent to the devise, and, conse¬ 
quently, that the estate never was in him. I cannot 
think that it is necessary for a party to go through the 
form of disclaiming in a court of record, nor that he 
should be at the trouble or expense of executing a 
deed to shew, that he did not assent to the devise. 
Unless some strong authority were shewn to that effect, 
1 cannot think that the law requires either of these 
forms. I am confirmed in that opinion by the case of 
Bonifata v. Greerifield. («) There the devise was to 
four executors: one of the executors refused to take 
out administration of the will, and it was objected, 
that the sale was not good; to which it was answered, 

(a) 1 Leon. 60. Cro. Eiiz. 80. 

, that 
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that as it was devised unto him for the intent to sell, 
if he refused to sell he refused to take the estate, and 
so that it was unnecessary that he should join in the 
sale; the Court, however, held the sale good, although 
.the devisee had not renounced the estate either by 
matter of record or by deed. It seems to me, there¬ 
fore, both upon the reason of the thing and the autho¬ 
rity of this case, that the disclaimer need not be either 
by matter of record or by deed. In this case, however, 
the party has disclaimed by deed, which, in my opinion, 
is sufficient. The whole legal estate, therefore, is 
vested in the plaintiff; and, consequently, he is en¬ 
titled to the judgment of the Court. 

Best J. 1 am entirely of the same opinion. Al¬ 
though an estate is generally beiiehcial to the devisee, 
yet estates are often devised to persons as trustees for 
others. Now, if the only mode by which such trusts 
could have been renounced, was by disclaimer in a 
court of record, innumerable instances must have oc¬ 
curred : none, however, have been cited; and that 
affords the strongest argument against the necessity of 
having recourse to such a mode of proceeding. It 
seems to be contrary to common sense to say, that an 
estate should vest in a man not assenting to it: there 
must be the assent of the party, before any interest in 
the property can pass to him. It is stated in the 
declaration, that this party has, by his solemn deed, 
expressed his dissent, and renounced the estate devised' 
by the will. It appears to me, therefore, that no inter¬ 
est ever vested in him; and, therefore, there is nothing 
more to be done for the purpose of giving the sole pro¬ 
perty to the plaintiff. 

D 4 
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1819. Manning then urged, that the plaintiff had not con* 
^ ^ veyed to himself a good tide to the lands, in which thf 

agaitut testator had only a leasehold interest. The plaintiff now 

TicKiLb claims as personal representative of the testator; and 
the declaration states, that he, being one of several 
executors, assented to the bequest to himself. In 
Com, Dig, dt. Adminisiratiotit C 8., it is said, ** If the 
devise be to one executor he may* take^ by his own 
assent, without the other.” For which, the reference is 
to I Ro/. 618. /. 47.; but BoUe himself rt'fers to 
11 JFf. 4. 84. {Braoingre^s case, 71 11 H. 4. fo. 83, 84. 
pi. 31.) in which the only point decided was, that a 
l^;atee, who is named one of the executors, by taking 
the property bequeathed to him is estopped from saying 
that he never administered. He also referred to 
T, 5 H. 7. fo. 5. pi. 5. 


Per Cttriam. One co>executor may release a debt, 
and do other acts, without his companion, and he may 
therefore assent to a bequest to himself. 

Judgment for plaintiff 


Snlurdaif, 
Woven^r 6th. 


The Apothecakfes’ Company against 
WAnBURTON.(a) 


WHiereade- T^EBT for penalties, under 55 G. 3. c. 194. s. 20, 

fendont was JL^ '■ 

sued for a pen- The dcelaration stated, that defendant, not then 

c! 194 . being a person who, on the 1st August^ 1815, or at any 

a. 20., and con¬ 
tended that he was widiin die exception, as having, prior to August 1.1815, actually practised 
asanapothecaiyt Held, that it was proper, in summing up to th^ jury, for die Judge to refer 
to the 5th section of the act, as describing the duty of an apothecary to be to make up the 
prescriptions of phyricians; and it appearing that the defendant never had, or could have 
done so, prior to Avguat 1.1815, that such total incapacity was cogent evidence to be left 
to the jury, and that they did right to find that he had never practised as an apothecary^ 
although, in fact, he had on many occasions administered medicines to various patients 
prior to dud peri^. 

(a) This case was argued at Serjeants' Inn. 

time 
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time theretofore) was actually practising as an apothe¬ 
cary, did, on, &c., act and practise as an apothecary 
in England^ to wit, at, &c., by tlien and there, 
as such apothecary, attending and advising, and fur- 
jiishing and supplying medicines to one Owen Bmyon, 
without having obtained such certificate as by tlie said 
act is directed, whereby, &c. The cause was tried at 
the last Stafford Spring assizes, before Garraw B., 
when it was admitted that the defendant had so acted, 
with i^pect to Benyotif as to subject himself to the 
penalty of 20/. imposed by the act. But it was con¬ 
tended, that he came within the 20th section, as having 
actually practised as an apothecary before 1st Att- 
gust, 1815. The evidence on tliis subject was, that 
long previous to that period the defendant had attended 
many persons (several of whom were called), in differ¬ 
ent complaints, and had administered medicines to 
them; but it appeared that he was unable, previously 
to the 1st August, 1815, to make up a physician’s pre¬ 
scription, the evidence being, that in 1817 having then 
received some instructions in Latin, he was just able 
to do so. There was also contradictory evidence, as to 
the defendant’s having practised independently of his 
father, previously to August 1st, 1S15. The defendant’s 
father, by whom, as it was said, he had been educated, 
being called as a witness, displayed extreme igno¬ 
rance, being wholly unable even to spell English words, 
or to read a physician’s prescription. He hod practised 
principally as a farrier; but had ahio attended human 
patients, and stated in cross-examination, that he was 
ignorant of die relative propoitions of weights or 
measures, having been in the habit of ascertaining 
quantities ** by hand.” The learned Judge, after ob¬ 
serving on the contradictory evidence, referred the 


1818. 

AfOTHXCAMBk' 

Company 

agamU 

Wamubtok. 


jury 
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1819. section of the act, in which it was stated 

■ .— to be the duty of an apothecary to prepare such medi- 

A FOTIfSCAlllBS • 1**1 

Company cines as may be directed tor the sick by a physician law- 
Wamdbiok. licensed; and told them, that as it appeared that 

up to the 1st Ai^ustf 1815, the defendant never had or 
could have so done, they ought to take that clause of 
the act into their consideration, in determining whether 
he was within the exception in the 20th section, which 
required that he should be actually and bona fide prac¬ 
tising as an apothecary previous to that period* The 
jury found a verdict for the plaintiffs. Puller, .in last 
Easter terra, obtained a rule nisi for a new trial, on the 
ground that the learned Judge had misdirected the 
jury, in referring them to the 5th section of the 55 G. S. 
C.194. 

Campbell and Gam shewed cause. They contended, 
that the question was properly left to the jury. In or¬ 
der to practise as an apothecary, a party must be 
capable of executing the whole of an apothecary’s duty, 
although perhaps not with exactness and skill; but 
here there is a total incapacity, os to one part of his 
duty, which is considered by the legislature as the most 
important. There is, therefore, no ground for disturb¬ 
ing this verdict. 

Jervis, PuUer, and Tmiss, contra. The learned 
Judge misdirected the jury, in referring them to the 
5th section of the act; for the exception has no refer¬ 
ence to the quantum of knowledge possessed by a 
defendant, but only to the fact of his having practised; 
and if the direction was correct, it would follow, that 
every person who did not possess complete skill as an 
apothecary would be subject to the penalty. The 

legislature 
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legislature itself, in the 7th section, recognises that 
there were ignorant persons then in practice; but think¬ 
ing, no doubt, that that was an evil which time would 
cure, they did not take away their existing rights, 
but only provided, that in future no such persons 
should be permitted to practise. The only ques¬ 
tion, therefore, which ought to have been left; to the 
jury was, whether in fact this defendant had adminis¬ 
tered medicine as an apothecary previously to Au~ 
gust 1st, 1815, and no reference should have been made 
to the 5th section. Besides, the apothecary there men¬ 
tioned is one who has obtained his certificate; that 
section, therefore, was wholly inapplicable. They also 
referred to JVogan v. Somerville, {a) 

Abbott C. J. I am of opinion, that in this case the 
direction of the learned Judge was correct, and that the 
conclusion to which the jury have come was also correct. 
The point to be decided was, whether, previously to the 
1st August, 1815, the defendant had actually practised 
as an apothecary. Now, to decide that question, we 
must previously determine what is the meaning of the 
words, “ practise as an apothecary.” In order to 
ascertain that, it was perfectly natural and proper to 
look into other parts of the act itself^ in order to ascer¬ 
tain the sense in which the legislature had used those 
words. Now, that is what was done by the learned 
Judge upon the present occasion; for he called the 
attention of the jury to the 5th section, "where it is ma~ 
nifest that the legislature have considered it as a part, 
and a most important part, of the duty of an^apothecary, 

(o) 7 Taunt. 401. 1 Moore, 102. 

to 
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I 

to make up the prescriptions of j^ysicians. That 
being so, can it be said that this defendant practised as 
an apothecary on or before August 1st, 1815, when he 
never did nor professed to do, nor, as it appears, could 
have done this important part of liis duty, previously to 
that period. I think, therefore, that the jury formed 
B right conclusion frcrni the evidence. It docs not 
appear, that in this case, the Judge left any question 
to the jury, as to the degree of skill which the defend¬ 
ant possessed; but he left it to them to determine, 
whether his ignorance, which was proved, was not 
cogent evidence, from which they ought to conclude 
that he had never actually and bonk fide practised as 
an apothecary at all. Now, as it appeared that he 
could not have read the language in which prescriptions 
are usually written, and even if the prescription had 
been in English, that he was not acquainted with the 
characters used to denote the different weights, &c., I 
tliink that this was cogent evidence for their consider¬ 
ation, and that the direction of the learned Judge was 
right. 

Bayley J. The object of the legislature, in this act 
of parliament, was to prevent persons from commencing 
the business of an apothecary, without having obtained 
a certificate from the court of examiners of Uie Apothe¬ 
caries’ Company; but they did not mean to interfere 
with those persons who had been, prior to the Ist of 
August, 1815, in the habit of practising as apothecaries, 
whatever might be the degree of skill which those per¬ 
sons possessed. The mere act, however, of admini^ 
tering medicines will not be enough of itself to justify 
the conclusion, that a person so acting practises as an 

4> apotlie- 
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apothecary. In order to ascertain what these words 
mean, we cannot do better than look at tlie diilerent 
clauses of the act; and I think, therefore, Uiat the 
learned Judge was quite right in drawing the attention 
gf die ju/y to the 5th section. It certainly was not a 
question for the jury to determine^ whether the defend¬ 
ant possessed competent skill; for the only question was, 
whether he had practised as an apothecary. Now, it 
appears that the defendant had followed his father's 
steps, and his father had been principally a farrier. It 
is true, that he also administered medicine to the 
human species; but die mere occasional administering 
of such medicines, where it is not the principal and 
main business, will not be enough. Now, in the 5th 
section, the legislature have described part of the duty 
of an apothecary, and the defendant has not proved, as 
he easily might have done if the fact had been so, that 
he ever did or could perform that part of his duty: 
indeed, the contrary is proved. Now, the Gict of his 
utter incapacity to do this, afforded strong evidence to 
shew that the defendant never did, prior to the 1st Aun 
gust, 1815, actually and bona fide practise as an 
apothecary. 1 can see, therefore, no objection either 
to the direction of the learned Judge, or to the verdict 
of the jury. 

Holroyd J. In this case it was admitted as a fact 
at the trial, that the defendant had practised so as to 
be liable to the penalty contained in the 20th section, 
unless he was protected by the exception, as being a ■ 
person who had practised as an apothecary, prior to 
jkigust 1st, 1815. Now the onus probandi lay upon 
him to shew that; and it appears that the Judge, in 

directing 
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1819. directing the jury, referred them to the fifth section of 
the act. I think that he was right in so doing, for 

ArOTHBCAUES* , , . , , .11. 

Company when the jury had to consider what it was to practise 
as an apothecary, it was surely right for them to know 
what were the duties of an apothecary. Now it w-as* 
proved, that in 1817 this person was just able to make 
up a physician’s prescription, and the jury might there¬ 
fore properly infer, that prior to that period he was 
utterly incapable, and had never even professed to do 
it; and if so, they might lawfully conclude, that he 
had never actually practised as an apothcracy. The 
cases of defective skill and partial incapacity arc very 
different, and may, perhaps, be within the protection 
of the act; but here there is a total incapacity: and I 
think, therefore, that there are no grounds for setting 
aside this verdict. 

Best J. 1 fully concur in the opinions which have 
already been delivered by the Court, and 1 think this a 
case of great importance; for it is the duty of the 
Court to protect, as far as they can, persons in the 
lower classes of life from the ignorance of these pre¬ 
tenders to medicine. The only question is, whether 
there has been any misdirection on the part of the 
learned Judge. I think there was not. He only re¬ 
ferred the jury to the 5th section, in which the legis¬ 
lature have described what the duty of an apothecary 
is, in order to assist them in forming their conclusion, 
whether this defendant had practised as an apothecary 
or not. Now I am of opinion, that if he had not, prior 
to the time mentioned in the act, practised to the full 
extent of that description, he cannot be considered as 
having practised as an apothecary. Formerly, I be- 

6 lieve, 
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lieve, the only duty of an apothecary was, to make up 
the prescriptions of physicians. In more modern times,' 
however, they have been in the habit of attending 
patients, and administering medicines upon their own 
judgment. But still it has always continued to be a 
most important branch of their duty, to make up the 
prescriptions of others. Of this part of his duty the 
defendant, it appears, was, prior to the 1st August^ 
1815, wholly incapable. And it seems to me, that we 
might as well say, that a person who had served notices 
in a few cases had practised as an attorney, as that this 
defendant had, under the circumstances here stated, 
practised as an apothecary. 1 therefore see no grounds 
for disturbing the present verdict. 

Rule discharged. 


Burrell against Jones and Another, (a) 

cause was referred, by order of nisi prius, to 
an arbitrator, who ordered the verdict to be 
entered for the plaintiff for SOI/. I65. 9d.; but to 
enable the parties to take the opinion of the Court 
whether the action could be maintained against the 
defendants personally, he stated the following facts for 
the opinion of the Court, and he awarded, that if 
the Court should be of opinion that the action was 
maintainable, the award should stand; but if the 
Court should be of opinion that the action was not 
maintainable, a nonsuit or verdict should be entered 
for the defendant, as the Court should direct. 


'I'he 


1819. 
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againU 
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Setturday, 
November 6tb. 

The solicitor of 
the assignees of 
a bankrupt 
tenant, upon 
whose lands a 
distress had 
been put by the 
landlord, 
tlie following 
written under¬ 
taking ; “ We, 
as solicitors to 
the assignees, 
undertake to 
pay to the laud- 
lo^ his rent, 
provided it do 
not exceed the 
value of the 
effects distrain¬ 
ed : Held, they 
were personally 
liable. 


(a) This iase was argued at Serjeants' In 
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1819. 


Buhreu. 

against 

Jones. 


The plaintilF having let an estate called GlynUygaiyf 
to one Mn Uoyd Jones, and there being a considerable 
arrear of rent due, on or about the 19th Februai'y, 
1817, he caused a distress to be made for such rent, and 
whilst his bailiff was in possession, the defendants, who 
wfere the solicitors of the assignees of the tenant, 
against whom a commission of bankrupt had issued, 
applied to the plaintiiTs agent, Mr. Johfi Houston, to 
deliver up the distress, and transmitted to him the 
following undertaking, signed by them the defendants. 

“ We, as solicitors of Thomas Mosti^n Edwards, John 
Heaton, and John Parnell Foulkes, esquires, assignees of 
the estate and effects of John Lloyd Jones, against whom 
a commission of bankrupt has been awarded, do hereby 
undertake to pay the Hon. P. B. D, Burrell, such 
rent as shall appear due to him from the said J. L, 
Jones, for the occupation of Glynllygoy farm, within 
six weeks from the date hereof, provided such rent 
does not exceed the value of the effects distrained.*’ 
Upon the delivery of the undertaking to Houston, he 
signed the following indorsement upon it. ** To the 
within named T. Mostyn Edwards, John Heaton, and 
John Powell Foulkes, esquires, &C. On liehalf of the 
Hon. P. R. D. Burrell i I do hereby consent and agree 
to abandon the distress made on the goods, cattle, and 
chattels now being on GlyvUygmy farm, and to with¬ 
draw from thence the bailiff whom 1 have placed in 
possession thereof, in consideration of the within under¬ 
taking, for payment of the rent thereof, on a condition 
which I accept of and agree to. 24th February, 1817.” 
The bailiff was accordingly withdrawn, and the goods, 
valued at 301/. 16s. 9d., were afterwards sold by the 
assignees. At the trial, and also on the reference, it 


was 
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was contended, that the action should have been brought 
against the assignees and not against the defendants. 

If the Court should be of opinion that the defendants 
had made themselves personally liable, the award was 
was to stand for the sum of 301/. 16^. 9d, 

Reader, for the plaintiff, was stopped by the Court. 

Denman, contra. The defendants contracted merely 
on the part of the assignees; they expressly state, that 
they contracted as solicitors, which is expressive of the 
term agent. Now, where the party contracting is known 
to be a mere agent, he is not personally responsible, 
and he cited Macbeath v. Haldimand {a), BaiDen v. 

Mon'is. {b) Besides, here the plaintiff’s agent himself 
has treated this as a contract with the assignees, and 
not with the defendants. 

Abboti' C. J. I am of opinion, that the expression 
used in this undertaking, “ we, as solicitors,” binds 
those who personally signed it. Many persons will deal 
with solicitors and professional men (from the confidence 
they have in their known character and situation in life), 
who will not deal with an unknown client. It would be 
preventing much of the ordinary business of life, if we 
were to hold, that a solicitor entering into such a contract 
as this did not make himself personally responsible. It 
is for him to consider the probable effect of such an in¬ 
strument before he signs it. In this instance, the defendr 
ants, for their own security, ought when the goods were 
sold to have had the proceeds placed in their own 
hands, in order to pay tlic plaintiff. The case of Mae- 

(a) I T. R. 1712. (*) 2 Taunt. 374. 

Vol. III. £ beai^ 
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BtniEVtL 
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JONXll. 


heath v. Haldimand stands on a very different principle. 
There the contract was with a known agent of govern¬ 
ment, for stores furnished for the public use, and there 
was no personal undertaking on his part; and that case 
has been followed by others to the same effect. In. 
Appleton V. Binks {a) it was held, that one who cove¬ 
nanted for himself, his heirs, executors, &c., for the act 
of another, was personally bound by his covenant, al¬ 
though he described himself in the deed as covenanting 
for and on the part and behalf of such other person. 
That case is very like the present, and, upon the whole, 
I lun of opitilon, that by the language of this instru¬ 
ment, the defendants made themselves personally re¬ 
sponsible, and that the verdict ought therefore to 
stand. 


Bayley J. I am of the same opinion. It is clear, 
that an agent may so contract as to make himself per¬ 
sonally liable, and I think that the words here used, 
“ we undertake,” are sufficient to place the defendants 
in that situation. The language of an instrument 
is to be taken most strongly against the party using 
it. Now when the defendants used the words, “ we 
undertake to pay,” they in effect say, that they are 
the persons to whom the other party is to look for pay¬ 
ment. 

HoLiioYD J. I am of the same opinion. The defend¬ 
ants, in this instrument, liave used the words, “ we un¬ 
dertake to pay.” Those words, therefore, arc to be taken 
most strongly against themselves; and that being so, I 
am of opinion that the defendants are personally liable. 


5 Ensl. Hc(. 


If 
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If they are not, nobody is bound by this undertaking; 
for it is perfectly clear, that the assignees are not 
bound. The import of the instrument is, not that 
the assignees undertake, through the medium of the 
defendants, as their solicitors, but that they the defend* 
ants themselves, as solicitors, undertake. Now, strictly 
speaking, they cannot undertake merely in their cha* 
ractcr of solicitors; they have no power, as solicitors, 
to pledge the credit of their clients ; consequently, they 
could not, as solicitors, bind the assignees. It is very 
intelligible, iiowevcr, that being solicitors to the as¬ 
signees under the commission, the defendants should 
personally undertake to pay the rent out of the value of 
the goods, provided that rent did not exceed the value 
of the effects distrained, and I think that must be taken 
to be the effect of the undertaking, and, therefore, that 
the verdict ought to stand. 


Si* 


1819* 

Buebku 

agotn# 

'.Jojmt. 


Best J. I am of the same opinion. I think, thut 
by this instrument, the defendants are personally bound, 
llie terra, “ as solicitors,” is merely descriptive of the 
character they fill, and which has induced them to un¬ 
dertake. In the case of Appleton v. Binks, the defend¬ 
ant undertook for and on behalf of another, yet he 
was held to be personally bound by the covenant; that 
case was by deed, and therefore was much stronger 
than the present. 

Judgment for the plaintiff. 


£ 2 
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1819. 


Satunlay, 
Novmiibtr Sth. 


An action at 
law is not main¬ 
tainable upon a 
decree of a 
court of equity, 
for a specific 
sum of money 
founded on 
equitable con¬ 
siderations 
only; and 
theraore, where 
a bill was filed 
for the specific 
performance of 
anaipreement 
for the purchase 
of an estate, and 
the decree was 
for payment of 
interest on the 
purchase-mo¬ 
ney and costs: 
Held, that no 
action at law 
was maintain¬ 
able to recover 
such interest _ 
and costs. 


Carpenter and Another, Executors, against 
Thornton, ( a ) 

declaration stated, that J. Norris exhibited his 
bill against the defendant in Chancery, for the 
specific performance of an agreement entered into by 
the defendant with J. Norris, for the purchase of an 
estate; and such proceedings were had, that afterwards, 
in the life-time of Norris, by a certain decree made in 
the said cause by the Vice-Chancellor, it was declared, 
that the said agreement ought to be speciftcally per¬ 
formed ; and it was ordered, amongst other things, that 
it should be referred to Mr. Campbell, one of the 
Masters of the Court, to compute interest after the rate 
of 5 per cent, per annum, on the sum of 5500/., the 
residue of the purchase-money, from the 3d day of 
1812, and to tax the said J. Norris his costs of 
that suit. The declaration then stated the death of 
Norris, and that the plaintiffs, as his executors, proved 
the will, and exhibited their bill of reviver against the 
defendant in Chancery; and that by a decree of the 
Vice-Chancellor the suit was revived; and that such 
proceedings were thereupon had, that on the 14th 
January, 1815, by an order of the Vice-Chancellor, 
after reciting the aforesaid decree, and that there was 
then standing, in the name of the accountant-general, jn 
trust in the said cause, bank 3 per cent, annuities to the. 
amount of 8133/. Is. lOd. and that there was then re- 

(a) This case was argued at Sftyeants' Inn. 


maining 
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maiiiing in the bank, in cash, 219iL Ilf. )(kf., which the* 
plaintiiis were desirous of having transferred, and paid to 
them in part discharge of the principal, interest, and 
costs due to them in the cause; and that it was prayed 
that the accountant-general might be directed to trans¬ 
fer the same into the names of the plaintiffs, in part 
discharge of the principal, interest, and costs, directed 
to be paid to J. Norris^ in the original cause, by the 
aforesaid decree, the plaintifis thereby offering, on such 
transfer being made, to deliver up to the defendant 
the conveyance of the estate, with the title-deeds; it 
'ms ordered that the said sums of money should be 
transferred to the plaintiffs, according to their prayer, 
and upon tlie terms therein mentioned. The declaration 
then stated, that on the 3d of Avgust, 1815, the Master, 
by his report, computed the interest on 35001. from 
3d May, 1812, to 4th January, 1815, to be a certain 
sum therein mentioned; and that he had taxed the costs 
in the suit at a certain other sum, as by the said report, 
amongst other things, would appear; which said report 
was afterwards confirmed by the Vice-Chancellor, of 
all which premises the defendant had notice. It then 
averred, that the decree was still in force, and that the 
plaintifis had not obtained any execution or satisfaction 
thereon, but that the money thereby ordered to be paid 
was still wholly due and unpud, whereby an action 
hath accrued to the plaintifis, as executors, to demand 
the sum awarded for interest and costs. To this de¬ 
claration there was a general demurrer. The case was 
now argued by 


5S' 

1819 - 

CAsnuns 

agoinii 

TaoRiiTeM. 


Bamemll, in support of the demurrer. There is no 
instance of an action having been brought upon a 

£ S decree 
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18] 9. cleccee of a court of equity, having the power to enforce 

its decrees in this country. In Sadler v. Rohins^ («), 
agaiaH Lord EUetiborough intimated, that a court of law would 
give effect to a decree of a court of equity; but that wasi 
the decree' of a colonial court, which had iu> power to 
enforce its decrees in this country; and it appeared, 
besides, to have been a bill for an account which might 
be the sul^jcct of a clmm in a court of law. The Court 
tlien called upon 

SelwyHi contra. Tliis is certainly a novel action; 
and if the argument of novelty were to prevail, it would 
be decisive. That ground of argument, however, was 
taken on former occasions, and considered as of little 
wdght, especially by Pratt C. J., in Chapman v. 
Pickersgill. {b) The principle on which the action of 
debt ie founded is sufi|ci^t to maintain the present 
aetien. It is clear, from the authorities, that debt 
would lie, although there be only an implied contract. 
As if a man be found in arrear upon account. 

1 Rol* 598. /. 47. So, though the account be made 
before* auditors. Com, Dig. tit. Debt A 9. So, debt 
lies upon an award. Upon the same principle, debt 
will lie in this case. A court of competent jurisdiction 
havings by its judgment, ascertained a sum of money to 
be due from the defendant to^thc plaintiffs, that raises 
an obligation on the part of the defendant to pay, and 
thence the law implies a contract. Here the adjudi¬ 
cation of the Court of Equity was final, for the Master’s 
report had been confirmed by the Vice-Chancellor; and, 

(a) 1 Campb. ‘253. (b) 2 H'lla. 146'. 


on 



IN THK Sixtieth Year of GEORGE 111. 

on that ground, this case is distinguishable from 
Emerson v. Lashley («), and Fry v. Malcolm {b)i where 
it was holden that actions could not be maintained on a 
mere interlocutory order. A decree of a court of equity 
• stands in the same degree as a judgment at law, in the 
administration of assets. Morice v. Bank of Eng¬ 
land, {c) In Sadler v. Bobins, Lord Ellenborough seems 
to have been of opinion that such an action was main¬ 
tainable, provided the action were brought upon a final 
adjudication. 

Abbott C. J. It has been suggested that there is, in 
this case, an implied contract, on the part of the defend* 
ant, to pay this money to the plaintift, and therefore 
that a court of law ought to entertain this suit; but, 
under die special circumstances of this case, I am at a 
loss to find any thing like an implied contract. If this 
were merely a bill filed for an account, and, upon the 
balance, a precise sum of money was found to be due, 
which might originally have formed the subject of an 
action at law, a court of law might, perhaps, in that 
cjise, lend its aid to enforce such a decree. Here, how¬ 
ever, it appears by the declaration, that the testator 
filed his bill against the defendant, for the specific per¬ 
formance of an agreement for the purchase of an estate; 
and that the Vice-Chancellor decreed that the agree¬ 
ment should be specifically performed, and ordered that 
it should be referred to a Master in Chancery to com¬ 
pute interest on the sura of .'5500/., the residue of the 
purchastvmoney, and to tax the plaintiff’s costs, I 
suppose this was founded on the supposition, that the 

(a) 2 Jf. Bl. 248. (A) 4 Tawit. 705. 

(r) 4 Bro. P. r.387. folio edition. 

E 4 pur- 
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purchaser was in possession. The cieclaration, after 
stating the death of the testator, stated that the plaintifts, 
as his executors, revived the suit, and that the Vice- 
Chancellor, on their petition, had ordered a sum stand¬ 
ing in the name of the accountant-general to be- 
transferred to the plaintifi^, in payment of the purchase- 
money ; and then stated the report of the Master, by 
which a sum was found to be due to the plaintifis for 
interest on the residue of the purchase-money, and a 
further sum for costs, and that the Vice-ChanccHor 
confirmed the report. It appears to me, that the whole 
of this demand for the balance of interest and costs, 
arises out of this decree of the Court of Equity: and 
that it had no foundation prior to that decree. Now, I 
cannot say. that a man, compelled by a court of equity 
against his will to pay a sum of money, impliedly agrees 
to pay the money. There certainly is not any express 
contract- It seems sufficient for me to say, in this case, 
without laying down any general rule on the subject, 
that the only ground upon which this case has been put 
in argument, viz. that of an implied contract, wholly 
fails; and that being so, there must be judgment for 
the defendant. 

Bayley J. The foundation of the suit in equity, in 
this case, seems to have been an equitable obligation, on 
the part of the defendant, to pay the money. This suit, 
if it can be maintained at all, must be founded upon a 
legal obligation to pay. The decree in equity merely 
ascertains that the defendant is under an equitable obli¬ 
gation to pay: it does not go further,' and shew that 
there is any legal obligation. The case of Emerson v. 
Lashly seems to be analogous to this case. There an 

V_action 
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action was brought to recover a sum directed to be paid 
by an interlocutory order of an inferior court. Al¬ 
though that order produced a moral obligation to pay, 
the Court of Common Pleas decided that it did not 
ibrm any ground for an action at law. It seems to me, 
that in this case the decree founded only upon an 
equitable obligation, does not furnish any foundation for 
an action at law. 


sr 

1819. 


CAnnimK 

against 

Tbo&mtom. 


Holroyd J. I am of opinion that this action is not 
maintainable. The decree does not affect to decide 
what was actually due, in point of law, on the balance 
of an account, but it merely directs what is to be paid 
on an equitable consideration. It is said, however, 
that the law will, in such a case, imply a promise to pay. 
In the case of judgments of inferior courts, and courts 
not of record, where the law implies a promise to pay, 
it is to pay a legal debt. Wherever there is a debt at 
law, the Court will presume that the party promises to do 
that which the law requires. When the debt is founded 
upon equitable considerations alone, it may be enforced 
by the authority of the Court which ordered it to be 
paid. The law, in such a case, does not imply a pro¬ 
mise. There is no instance of an action brought on a 
rule of Court for payment of money. The mode of en¬ 
forcing such an order is by attachment, for contempt in 
not obeying the order of the Court. Now, although 
that does not absolutely shew that such an action is not 
maintainable; yet, where no such action has ever been 
maintained, it lies on the party bringing such action to 
state a clear principle on which it is maintainable. In 
references at nisi prius, which are afterwards made rules 
of Court, a verdict is usually taken to secure the pay¬ 
ment 
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nicnt of the money which may bo awarded: unless that 
be done, the aw'ard is invariably enforced by attachment. 
In Tremenhere v. Trcsillian (a), it is said that upon such 
a rule an action might be maintained. In such cases, 
however, the rule is made with the consent of the par¬ 
ties : and when they consent to the rule, they consent to 
the submission, and the breach of that submission is the 
foundation of an action. Although the parties, by en¬ 
tering into the rule, may have subjected themselves to 
the further obligation of obeying the order of Court, 
the neglect of which may be punished by attachment, 
yet the breach of the submission is the ground of the 
action. Admitting, however, that an action might be 
maintained on a rule of Court made with the consent 
of the parties, it by no means follow's that an action will 
lie upon a rule of Court obtained in invitum. Such 
an order does not constitute a legal debt, which alone 
the law will imply a promise to pay. This decree of the 
Court of Equity does not, therefore, constitute such a 
debt. It must, therefore, be enforced by the Court 
which made it, and is not the subject of an action 
at law. 

Best J. The object of this action is to enforce a mere 
equitable demand, founded upon an order of Court. 
Now, in i’Vy V. Malcolm^ the Court of Common Pleas 
were of opinion, that an action was not maintainable 
upon an order of Court for the payment of mimey. It 
seems to me, that the principle of that case applies to 
the present, and consequently that there must be judg¬ 
ment for the defendant. 

Judgment tor the defendant. 


(a) I Sid. 452. 
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Cuming against Hill, (a) Saturday, 

® N^uvcmber 6tb. 


/^CTION of covenantor! an indenture of apprentice¬ 
ship, in the common form, by the master against 
tlic father of the apprentice. The breach assigned 
AV’us, that the apprentice had absented himself from the 
service. Plea, that the apprentice, at the time of 
making the indenture, was an infant, of the age of 
seventeen years; and that on the 20th October, 1818, 
he attained his full age of twenty-one years, until which 
time he faithfully served the plaintiffj according to the 
meaning of the indenture; and after he had attained 
the ngc of twenty-one years, he, on the 21st October, 
1818, made void the indenture and quitted the service 
of the plaintiff, as it was lawful to do under the statute 
5 ILliz, To this plea there was a general demurrer. 


Covenant upon 
an indenture of 
apprenticeship, 
by the master 
against the fa¬ 
ttier; breach, 
that the appren¬ 
tice absented 
himself from 
the service ; 
plea, that the 
son faithfully 
served till he 
came of age, 
and tliat he 
then avoided 
tlie indenture: 
Held, that this 
was no answer 
to the action- 


Abraham, in support of the demurrer, cited Branch 
V. Ewington (b), and 


Bayh), contra, being then called upon by the Court, 
admitted that he could not support the plea. 


Abbott C. J. I ' am of opinion that the father is 
liable to this action. He covenants that the son shall 
faithftiliy serve; the avoidance of the apprenticeship by 
the son during the term, cannot discharge the father’s 
covenant. Tlie indenture of apprenticeship has existed 

(a) Thii. case was argued at Seiycauit’ Inn. 

(b) a Dau^, 518. 

in 
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ill this form for more than a century, and has been 
in universal use. A construction has been put upon 
the instrument in a court of law, in the case cited from 
Douglas. I do not see any reason to doubt the pro¬ 
priety of that decision, and I think, therefore, upon 
principle as well as upon authority, that the defendant 
is answerable in this action. 

Baylet J. I may bind myself that A. B. shall do 
an act, although it is in his option whether he will do 
it or not. The father here binds himself that the son 
shall serve seven years. It is no answer in an action 
brought against the father, for the breach of that cove¬ 
nant, for him to say, that it was in the option of the 
son whether he would serve or not. If the son does 
not choose to do that which the father covenanted he 
should do, the covenant is then broken, and the father 
is liable. 

Holroyo and Best Js. concurred. 

Judgment for the plaintiff. 


saturtiay, Green ogoinst Davies Rud Another, (a) 

November Slli. 

A justification 'T’RESPASS for breaking and entering plaintiff’s 

in trespass A. ^ ^ ^ 

suted, that by dwelling-house^ situate in the parish of Swansea, in 
hadT^rom*^*’”'^ the county of Glamorgan, and taking plaintiff’s goods 

time imme¬ 
morial, been holden before the steward and port-reeve of a bonmrt,'or tlieir aufiBciene de- 
puty or deputies, and that a court was holden before C. JD., the wputy of ji, J?., who was 
then steward and port-reeve: Held, that upon this plea the two ofiices must be taken to have 
been compatible, and that the appointment of the deputy by the person holding botii offlcea 
was suflSdent. 

(a) This case was argued at Stijeante' Inn. 

w and 
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and chattels. Plea firs^ not guilty; secondly, tliat the 
borough of Swansea is an ancient borough, and tlmt in 
the said borough there is and from time immemorial 
hath been a Court of Record, called the Court of Pleas, 
(or the trial and determination of all personal actions 
and pleas personal, arising within the borough and 
jurisdiction of the some court, there held and to be. 
held in the borough on Monday in every three weeks, 
and that the said court is and from time immemorial 
hath been held before the steward and port-reeve of the 
said borough, or their sufficient deputy or deputies. It 
then stated, that at a court of record holden at Swansea, 
of the said Court of Pleas, within the jurisdiction of the 
court, according to the custom of the court, time out of 
mind used and approved of in the said borough, on or 
before IK Graoe, esquire, then being the deputy of 
’Robert Nelson Thomas, who then and before, and at 
the time of the judgment, until and upon the execution 
of the writ, in the action thereinafter mentioned, was 
the steward and port^reeve of the borough aforesaid. 
The plea then justified the trespass on a d. fa. out of thai 
court. To this plea there was a special demurrer. 

lAttledale, in support of the demurrer. This court 
had no jurisdiction, and consequently trespass will lie. 
It appears from the plea, that the court is to be held 
before the steward and port-reeve, or their sufficient 
deputy or deputies. Two persons, therefore, who fill 
certain offices, must compose the court; they may, 
however, concur in appointing one deputy, or each 
may appoint a separate deputy; where the principals 
hold the court, it must be held before two persons; no 
usage or custom is alleged that the court can be held 
• before 


1819. 


Gukk 

agamU 

DaViss. 
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f 


1319. 


GxErN 

<i!tainiit 

Davjies. 


before one person holding both offices; and unless such 
usage can be shewn, it cannot be done, for it may be 
laid dowTi as a general rule, that if a court, by custom, 
is td be held before two officers, one alone cannot hold 
it. The court of chivalry, which was held before the> 
constable and marshal, could not be held before one of 
those officers alone. In Co. Lit. 74*. b. it is said to 
have been resolved, in Sir Francis LraMs, case, “ who 
strook off the head of Dcmtie^ in partibus transmarinis, 
that his brother and heire might have an appeale. 
Sed reginanoluit constituere constabularium Anglim,&c. 
et ideo dormivit appollum.” It appears from this, that 
because the queen would not appoint the constable, the 
court could not be held ; and ParIceFs, case {a) and the 
judgment of Holt C. J. in Chambers v. Jennings (6), and 
Oldis’s casc(r), are authorities to the same effect: the 
offices, therefore, are incompatible. The court may, 
however, be held before their sufficient deputy or de¬ 
puties. Now as the appointment of a deputy is a power 
to be executed, it must be executed strictly. Viner*s 
Abr. tit. Aidhorityi 417, 418. Now it appears, that 
tlie deputy must be appointed by the steward and port¬ 
reeve : the authority is given to the two jointly; and 
the public have a right, therefore, to have the concur¬ 
rent judgment of two officers in appointing one deputy. 
Here it appears, that the court was held before a de¬ 
puty appointed by one person only ; the custom, there¬ 
fore, was not strictly pursued, and the court was not 
well constituted. 

(fl) 1 J.eii. 230. 1 .yid. 3r>2. (6) 7 iVod. 125. 

SAoiii. Purl. Ctisf^, 6G. 


W. K. Taimtmif 
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IV. E. Taunton^ contra. It is admitted, upon these 
pleadings, that the two offices of steward and port>reeve 
may be held by the same individual; for it is expressly 
averred that the two offices were held by one person: 
iV)w that could not be true, if they were incompatible 
offices; for in that case, the moment that the person 
holding one office was appointed to the other, the 
former would become vacant. It must, therefore, be 
taken as a fact, that the two offices were held by one 
person, and if that person was competent to hold two 
offices, it follows, as of course, that he was equally 
competent to appoint a sufficient deputy. 


1819. 

Gmxx 

against 

DATtn. 


Abbott C. J. It seems to me that this court was 


well constituted. It appears from the plea, that ac¬ 
cording to the usage, the court was to be held before 
the steward and port-reeve, or their deputy or deputies. 
Now, in fact, the court was holden before an individual, 
who was the deputy, not of R. N. Tfiomast as steward 
only, but of R, N, Thomas^ who combined the two 
offices ofi steward and port-reeve. If, indeed, it could 
bo shewn that these two offices were incompatible, so 
that one person could not fill the two, it would fol¬ 
low, as of course, that the court was not legally holden. 
It docs not appear, however, from the plea, that the 
offices arc incompatible; for if the two offices of steward 
and port-rceve had been holden by two individuals, and 
each had appointed one deputy, the court then w'ould 
have been holden before the two deputies ; they were 
at liberty, however, to appoint one deputy only, and 
if they did so, the court would have been well holden 


before thait. one person. It seems to me, therefore, that 
when the tw^offices ^arc united in the same person, 



that 
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that person may appoint one individual to act as de- 
puty; and that being so, there must be judgment for 
the defendant. 


Bayley J. I have entertained considerable doub^ 
on this question, but I am now perfectly satisfied, that 
the court was well holden. The plea states, that the 
court had been immemorially holden before the steward 
and port-reeve, or their sufficient deputy or deputies. 
Perhaps it would have been more correct to have used 
words of distribution ; but 1 think the fair meaning of 
the words, before the steward and port-reeve, or their 
deputy,” is, that the court must be holden before 
either the steward or port-reeve, or their deputy, and 
it does not imply that the steward and port-reeve must 
be different persons. The plea further states, that 
12. N, lliomas was at that time steward and portreeve; 
now if the two offices are incompatible, it is not true 
that he was both steward and port-reeve, and the plaintiff 
might have taken an issue upon that fact. That alle¬ 
gation implies, that those were offices which might be 
united in the same person; it seems to me, therefore, 
to be the fair construction of the custom alleged in this 
plea, first, that the court may be holden before the 
steward or port-reeve or their deputy; and secondly, 
from the subsequent allegation, that the steward and 
port-reeve may be one and the some person. 1 think, 
therefore, there should be judgment for the defendant. 


Holroyd J. I am also of opinion that this plea is 
well pleaded. It is not alleged that the court must be 
holden before the persons being steward and port-reeve, 
but before the<^teward and porwecvc o; their deputy 

8 


or 
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or deputies. Now if one perscm is both steward and port¬ 
reeve, and the court is held before that person, it is 
in fact held before the steward and portreeve. Two 
persons (like the sheriffs of Middlesex) may execute one 
office, or Hhe same individual may execute two offices. 
Here the court was held before one person, having the 
power of both offices, and if it was held before the prin¬ 
cipal himself, having the power of both offices, it comes 
within the words of the custom as pleaded. The plea, 
however, goes on to state, ** before their sufficient deputy 
or deputies and the court was held before the deputy 
of the person who held both offices; for it appears he 
was the deputy not of the indiyidual but the deputy 
of the officers. It was, therefor^ held before a person 
who was the deputy of the twd officers, and was, there¬ 
fore, clearly within the custom as pleaded. It is said, 
however, that there is an incompatibility in the two 
offices being held by the same person, inasmuch as the 
public have a right to the judgment of two persons, 
either in the holding of the couit, or in the appoint¬ 
ment of a deputy. Upon these pleadings, however, 1 
think it must be taken, that the offices are not incom¬ 
patible, for it is alleged upon the plea,.that JB.JN. 
Thomas was steward and portreeve. Now that could 
not be true, if the offices were incompatible, for one 
would immediately become vacant on the same person 
being appointed to the other. It appears to me, there¬ 
fore, that this plea is sufficient, and that the defendant 
is entitled to the judgment of the court. 




1819. 

OaiBH 

agatnrt 

Davim. 


Best J. It appears from the pleadings, that the per¬ 
son befor^Tsdipm t he cou rt was held, was the deputy of 
two offices, the steward and portreeve; that is, there- 
VoL. III. F fore. 



CASES m MICHAELMAS TERM 






18 ]^ 

Oswr 
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fcre^ an adnussioa of the existence of tivn offices, and i£ 
Ike tWQ offices exist, akbougb they be wited in <2ie same 
peraon, it is as if th^ had been bekHiy two diffisceiit 
mdividnals who concmred in the i^ointment of one 
deputy^ He stands, tberefere^ in the sttuadon of a per^ 
son who has. the antibority delegated to him by another 
who has the two dBficea in Bia appmutment. I thidc, 
therefore, that the plea is snfficieol^ and that the de- 
fendanft is entitled to the judgment of the Court 

Judgment for defendant 


Saturdcg^t Moore (gainst The Earl of Plymouth. M 


‘Where • plee, 
stated that A. 
iras entitled to 
the equity of re> 
demption, and 
subject thereto, 
that B- was 
seised in fee, 
and that they 
by lease and 
release granted, 
&0., the pre> 
naises, except* 
ing and reserr* 
ing to A. and 
hu heirs, &c. 
a liberty of 
bunting, &c.: 
Held, that as 


'J^RESPASS for breaking and entering plaintiff's 
dose, and with foet in walking and with the feet of 
dogs, treading down phuntiff’s grass, &c.; and with 
guns hunting and searching for hares, pheasants, and 
partridges, and other gam^ and shooting off and dis¬ 
charging the guns, being loaded with gunpowder, and 
shooting at hares, pheasants, and partridges, in the 
same close, «nd kilUng and destroying the som^ and 
conrmting and disposing thereof to his own us^ &c. 
Plea first, not guihy; secondly, that on the 27th 
bnuay, 1655, the Rt. Hon. Thomas Lord Winebort 


A. had no legal 
interest in the 
land, there 
could be re* 
serration to 
him, and that 
this was a de¬ 
fective title, and 
not a title de¬ 


being eatkled to the equity of redemption of the pre¬ 
mises by the indenture thereinafter conveyed, and Jidin 
Lar^ham and Stephen Langhamy third son of the said 
John Langham, being seised in their demesne as of 
fc^ sttigect to the said equity redemption in the said 


fecdvelysetout, 
and thMtho 


plea waabadin 
aubatanoe. 


pre- 


(a) Thia caM wa»^argiud M Imu 
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premiief, by a cmln indenttiM^ made between JLord 181d. 
Windsor of the first part, the Langham of the leoond^ ' * 

and Thamat and Binmard Janets of tlte durd port, 
tiMy the said Lord Windtor atid J, Lett^amf and & • 

^Lat^kamf at and by the entreaty and appcwtment of 
the said Lord granted, bargained, sold, aliened, re¬ 
leased, and eonfirmad unto the said T. Fote^ and R, 

Jones, in their actual poseessioo then beii^, by an in* 
d^ture of bargain and sale for a year, all that paxis 
called Bordsfy Park, with other premises, and amongst 
them the said several closes, in which, Se<u excepted 
alwe^s and reserwd out of the said first meutioiMd 
indenture, free liberty of hawking and hunting in, 
over, and Upon any of the said premises, for the said 
T. Lord Windsor, party to the said indenture, and 
the heirs of his body, and his and their friends, 
servants, and fdlowete. The plea then stated, that 
the premises thereinbefore mentioned, and in the 
indenture described, whereof the said several doses, 
in which, &c. are part and parcel by several mesne 
assignments vested in one Heterp Quest, who demised 
the several places in wldch, 8tc. to {daintiiS^ wh<^ 
by virtue of such demise, became and then was the 
tenant of the said Hemy Quest* The plea then stated, 
that the defendmtt was the heir of the body of the said 

Thomas Lord Windsor, and justified the trespass as 

\ 

sudi, in the exerdse of the liberty excepted and re¬ 
served. To'tfais plea the plaintiff demurred, and the 
Cburt of Common Pleas gave judgment for the plain¬ 
tiff. The record was then removed by writ of error 
into this court, and the case was now argued by 

r 2 


Puller, 
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Ptdier, for the plaintiff^ And Blossett Seijt., for the 
defendant in error. The point chiefly argued was, 
whether, under the terms hawking and hunting, the 
plaintiff in error had any right to shoot pheasants and 
partridges. Upon that question the Court prcmounced 
no judgment. Blossett Serjt. objected^ that this was 
pleaded as a reservation or exception, which it could 
not be, as Lord Windsor had only an equity of re¬ 
demption, and no l^al interest in the land, and there 
could be no reservation to a stranger; and that being 
pleaded as a reservation, it could not be taken to 
operate by way of grant; and he cited Chettef'\. 
WtUan (a), Monnii^on v. William (d), and BaX;er v. 
Lade, (c) For the plaintiff in error, it was insisted, 
that these several authorities were before the statute of 
4t 4^5 Jnne, c, 16., and that this was matter of form, and 
could only be taken advantage of by special demurrer. 

Abbott C. J. I do not find it necessary to decide 
in this case^ what would be the legal effect of a grant 
to a man-and the Iieirs of his body, his friends, ser¬ 
vants, and followers, to have the free liberty of hawking 
and hunting, because 1 am of opinion, upon this record, 
that the plea is bad in substance inasmuch as it does 
not allege a grant, but a mere reservation, of a liberty. 
The person who excepts and reserves, appears, upon 
this record, to have had no legal, interest in the land. 
It is a general rule that deeds should be pleaded 
according to their legal operation. It is* said, that 
the cases whidi were referred to in argument, were 


-<a) t Saund. 96. (6) 1 Vienl. 109. 


(c) J r w. 291. 


/■'* 


•before 
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before the statute of Annef and that this objection ought 
to have been taken on special demurrer. 1 think, how¬ 
ever, that this plea is defective in substance, and not in 
form. It is not the case of a tide defectively set out, 
but of a tide defective in itself. If the defendant had 
wished the Court to construe the deed for him, he 
should have set it out in haec verba, or at least so mudi 
as he meant to rely on; here, however, it is only alleged 
that Lord Windsew', having an equity of redemption, 
and Langkamf the father and sem, being sdsed in fe^ 
by deed granted, bargained, sold, aliened, released, and 
confirmed unto Fol^ and Jones. Now that u very 
incorrect; for Lord fTindsor hhnself had no legal estate 
in the premises. The plea, however, goes on to state 
unto Fo^ and Jones in their actual possession then 
being, by virtue of an indenture of borgmn and sale for 
one year, bearing date the day next before the date of 
the said indenture.” Now this is a most incorrect mode 
of pleading, for it ought to have all^;ed first, the 
bargain and sale, and then to have stated the other 
instrument as a release. However that might, per¬ 
haps, be matter of form; it then goes on to shew the 
transfer << to Thomas FoUy, of all that pork, together 
with other premises, &c., and amongst others, the 
said several closes, in which, &c. accepted always and 
reserved out of the said indenture, free liberty of 
hawking and hunting, &c. upon the said premise^ for 
the said Thomas Lord Windsor^ his heirs, &c.” The 
substance of the plea is, that Lord Winder excepted 
and reserved to himself this right. The whole frame 
and import of the plea puts the defence upon the 
ground oC %ii exception and reservation in the deed in 
fevour^ a p^fSbn to Vhom no such reservation could 
/ F 3 be 
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for he had no title or intermt in the bmd. It 
appears to therefore^ that the plea is substantiaily 
bad, and that the jud^pient of the Cesirt below ought 
to be affirmed. 

/ 

Bayley J. The plea purports to set out tho deed, 
according to its legal operation, mid it states that legal 
operation to be, that there is excepted and reserved to 
Lord Windsor a certain ri^t. Now when we look at 
the deed as set out upon this plea, it is quite clear, 
that it cannot have contained any exception or reserv¬ 
ation of any such rig^ and thmefbre, it cannot have 
any such operation as that alleged in the plea. It is 
Biudt however, that it may operate by way of grant. 
We can form no judgment what cqiemtton k might 
have, unless we saw the very words of the deed. The 
deed not being before us, we are not at liberty to 
ascribe to it an openiticm dilformit from that ascribed 
to it by this plea. 

HotmoYO J. I have mitertained some doubt, whether 
this objection ought not to have been shewn by special 
demurrer. I am now, however, satisfied that it is not 
a mere matter of form, and that no legal title is set out 
in the plea. In deducing titl^ 1 have understood it to 
be an establiidied rulc^ that conveymiccs are to be 
pleaded as they operate.. It is so considered^ by Lord 
C. B. ConofTtSf in his Digtsfi tit. Pkaderf c. 37. That 
rule, however, does not apply to an action on a deed of 
covenant; in such an action it is stated, that by a cer¬ 
tain deed it was witnessed, that the party CDvenonted; 
the title in that case is not dedoeed. Ti^itle^ how- 
erer, must be deduced in a pK, wB&^the d^^padant 

'^^nsists 
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Insists that he had a right to enter upon the premises; 
here it is stater in this plea, that Lord Windsor was ^ 
entitled to the equity of redemption, and that sulgect 
thereto the iMinghams w^e seised in fee, and diat they 
kgranted, &c. Now that allegaticm cannot be true, for 
Lord W, having only an equity of redemption, could 
not grant, &c. The deed must operate as a rdease, not 
h:wra Liord W* but from the two Lemgham only; thut 
all^tion, therefore^ cannot be tru^ and if so, there is 
no eonveyonce (m the luce of (he {dea to any one. Now 
the words of esoeption and reservation,.ia whatever way 
they operate^ can have no elfect, unleBS the allegation be 
true as to the conveyance itself; non constat that thbre 
was any conveyance. If there was a good conveyance^ it 
should have been pleaded as such; Ibr unless there were ' 
such gbod conveyance^ the deed could not cerate by 
grant or by any other mode. I think, therefor^ that 
there is no sufficient conveyance pleaded, and eonse- 
quendy that this is not the case of title defectively set 
out, but of a defective titter and that being so, the 
judgment ef the court below must be aiffirmed. 
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Best concurred. 


Judgment for the Phuntiffi 
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Johnson against W. Dealtry Clerk and 
T. C. R. Reid Clerk, J. Gray, and'' 
W. Ware, (a) 


A district, situ* 
ate within the 
local limits of 
the county of 
Yorit from time 
immemorial 
had been part 
^ of the coon^ 

* of Durham, yet 
had always con¬ 
tributed to the 
public burdens 
of the county of 
York: Held, 
that it was to 
be presumed 
that such dis¬ 
trict. either in 
the curiginal di¬ 
virion of land 
Into counties, 
or at some sub¬ 
sequent period 
(when it was se¬ 
parated fnnn 
the county of 
Yorit), was 
made part of 
the county of 
Durham, on 
condition of its 
contributing to 
the burdens of 
the county of 
YaHc, and that 
such district 
was liable to 
the county-rate 
of Yorkil^, 


^RESPASS for taking two horses of plaintiif, on the 
3d of Mcy, 181£», at Cratke^ in the county of 
Durham, Plea, not guilty. The cause was tried at the 
Northumberland assizes, 1817} when a verdict was found 
for the plaintiff 1 31. 1 Os. damage^ subject to the opinion 
of the Court on the following case. 

The plaintiff was pctty*constable of the district of 
Craike, and the defendants justified the trespass under a 
warrant of distress issued by two of them, who were 
justices for the North Riding of Yorkdiircy in conse> 
quence of plaintiff’s refusal to pay the amount of the 
assessment of Craike to the county-rate of the North 
Riding. The district of Craike is a manor, and anci^t 
possession of the Bishops of Durham^ situate in the North 
Riding and in the Wapentake of Buhmr^ at some db- 
timce from the body of the county of Durhamp but from 
time immemorial it has been and is apart of the county (fr 
Durham. There are justices of the peace resident in, and 
exercising jurisdiction over, the dbtrict of Craike, who 
are appointed by and act under the commission of the 
peace for the county of Durham, and not for the North 
Riding of Yorkshire. The freeholders of Craike have 
always voted in county elections for Durham, and not 
for Yorkshire. The fines of lands in Craike have always 


* This ouM wu argued at SS^eSNIr^ » 
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been levied in the courts of the county-paladne of/)Mr- 
haan. At the trial, various instances were produced of 
prosecutions for offences committed at CraikCf which 
had been tried at Durham^ and in which costs were paid 
40 the prosecutor out of the county-rate $ and, on the 
other band, similar instances were produced, from 
which it appeared that the justices of the North Riding 
had exercised a jurisdiction, both civil and criminal, 
with respect to matters aridlng within the township 
of and that from the year 1615, the in¬ 

habitants of Craike were assessed to the rates of the 
Nordi Riding. In 1674, the rate was raised from SSL 
to and in 1767, the inhabitants of Craike^ having 
refused to pay their usual assessment, the mi^pstrates 
of the North Riding ordered a case to be prepared for 
the opinion of counseL On the 27th 1742, three 
years after the passing of the 12 6.2. c. 29., the inhabit¬ 
ants of Craike again refused to pay the rate. The magis¬ 
trates directed any two justices to grant a warrant of 
distress to levy, and that the Court should indemnify 
the chief constables in levying the distress. On the 8th 
OctckcTi 1745, by order of sessions, reciting that the 
township of Craike had long been reputed part of the 
county of Durham^ yet that it had always been taken 
as part of the wapentake of Bulmer s and had always 
been, from time immemorial, assessed t(^ and paid all 
manner of public taxes charged for the North Riding 
as part of that wapentake until about nine years before;, 
and that nothing had since been done by the proper 
officers employed for recovering the same; it was or¬ 
dered, that the chief constable employed to levy the 
same should' be indemnified. By another order of 
session^ niauc'dl the* Yotk Midsummer adjourned 

sessions. 
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cessiGnsy 1747y reciling E»t the constabtes of Oeii£e' 
had idieoliiteiy refused to pa/ their proportion of the/ 
county-rates for the space of eight years, and that thare- ^ 
vpon the Court had ordered, that the justices residing in/ 
the said wapentake should be empowered to grant sucK 
warrants, and pursue such measures, as th^ should 
ihinlc proper for the recovery thereof; and that certain 
m^gistrutes, therein mentioned, did grant 4heir warrant, 
empoweru^ the ducf constables of the wapentake to 
mulM distress upmi the goods of the constable Craiie, 
for satisfying foe arrears of the rates; and that, accord¬ 
ingly, a distress had been made upon his goods, but 
that he still r^&ised to pay foe same, upon pretence 
that Cratie was always reputed part of the county of 
Dutrham^ and foetefore not liable to the payment of 
rates in foe county of Yorki that a replevin was sued 
forth for the goods distrained, and a suit in law was 
commeoctd to settle foe right in question; but that 
the petty constable, being better advised, had, with the 
OQBsent of the rector and the principal inhabittuits, 
applied to the justices to cease all further proceed-^ 
ing% and had submitted to pay the rates and arrears 
thereof and for the future to continue to pay foe 
same as they should become due, as uiciently, from 
time immemorial foey had, uid of right ought to 
have done; it was then iudered, that all further 
proceedings should cease, and that foe constables, 
churchwardens, and overseers, and otb^ 'substfuitial 
inhabitants of O’etike, shoidd tax every mhabitant of 
the said parish to raise the sum assessed* At the 
same sesaioni^ there was a petition the frefoold- 


copyholden^ poor tenants, formers at rack-rent, 
abituig the town and paYfoh nir«4^^^^tatii)g 

.that 
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that they had been inadverteiUly djrawn in to brioip on 
themielves a law-suit, in coniiei|ain)ce of the non-pay¬ 
ment of the coun^-rates, which they were advised not 
to pay, as their parish was reputed to be pared of 
^the county of Dwrham^ and not of the coun^ 
York i but, that being now convinced of their error 
and mistake, and satisfied that th^ ought to pay the 
county-rates of the North Riding, they promised far 
themselves and their successors to pay the rates con¬ 
stantly, as they were anciently accustomed to dc^ and 
also to pay the arrears due; and prayed the justices 
to remit part of the arrears. Then followed an order 
of sessions, that the arrears should be discharged 
upon payment by the petitioners of one half of the 
assessment. The district of Cratke, from the time of 
the conclusion of this dispute, always contributed to 
the county-rate of the North Riding, as if it had been 
a part thereof. With respect to the payment by 
Craike before the said dispute and also before the 
2. of those rates, for which the general county- 
rate was in that year substituted, the following do¬ 
cuments were produced in evidence ^t the trial. A 
book called << Nomina ViUarum,** found amongst the 
records of the North Riding sessions, the antiquily 
of the beginning of which was uncertain, but in 
which, at all events, there were entries in 1727 
and 1735, and which purported to contain accounts 
of the several towns within evesy division of the North 
Riding. In this book, Craike was enumerated as one 
of the towns within the wapentake of Burner, By an 
orders dated in 1735^ it appeared that several sums 
were estreated throughout the whole North Ridutg for 
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certain purposes, viz. 1st, a relief of prisoners in York 
castle; 2d, hospital money; Sd, wages of governor of 
house of correction; 4th, bridge money; 5th, charges 
of soldiers* baggage; 6th, money for the conveyance of 
vagrants; 7th, for purchase of a re^ster house. At 
the end of that order, followed a computation of the 
proportion in which the different divisions of the North 
Riding were to contribute to these estreats, and the pro¬ 
portion of Bidmer was computed among the rest; but 
there was no computation for the proportion of the 
townships in the several divisions, and the name of 
Craihe was not motioned. The defendants, also, pro* 
duced the duplicates of the assessment of the North 
Riding to the land-tax, from the time of the passing 
of the first land-tax act, 4 W»^M, c, 1., in r^ular 
succession, down to the time of the trial, from which 
it appeared that the township of Craike had been 
uniformly assessed to the land-tax, together with the 
rest of the wapentake of Bidmer^ and paid its pro¬ 
portion to the chief constable of that wapentake. In 
the appointments of the collectors of the land-tax, 
Vraike was described as the township of Craike^ in the 
county of Durham^ and within the land-tax collection 
of the division of Bidmer, The case was argued by — 


Grey^ for the plaintiff. The distress being made 
before the passing of the 55 G, 3. c, 51., must be justi¬ 
fied under the 12 G. 2.*c.29. Now, it is stated os a 
fiict, that Craike^ though situate in the North Riding of 
Yorkshire^ has from time immemorial been, and still i^ 
part of the county of Durham. That fact is recognised 
by the legislature in several pulWc^acts of parliament, 
16 \ two 
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two of which are the militia acts, the 42 G, 3. c, 90, 
j s. 151., and 2 G. 3. c. 20. s, 133. As Craike, therefore, 
^ is part of the county of Durham^ it cannot be liable to 
I the general county-rate of the North-Riding of York- 
\hire. The 12 G. 2. c.29. 5.1., reciting several other 
acts, and that inconvenience had arisen from collecting 
the several rates imposed by them, empowers justices 
to make one general rate, in lieu of the several separate 
and distinct rates directed by the recited acts to be made, 
and by s, 5. provides, that nothing contained in the 
act shall extend to make persons or places liable to pay 
to any rate to Ix} made in pursuance of that act, to which 
such person or place was not liable to contribute before 
the passing of the act. Now, if any of the old rates 
were such as Craike could not be liable to pay to the 
North Riding, it cannot now be liable to contribute to 
the general rate, which was substituted for them. One 
of those rates is that imposed by 11 and 12 W. 3. c. 19., 
for building and repairing gaols, and it enables justices 
tiTSistribute and charge the rate upon the several hun¬ 
dreds, lathes, wapentakes, or other divisions the said 
county. Another of the old rates was that imposed by 
the 49 Mk, c, 2. s, 12., by which the justices of every 
county shall rate every parish; so that the rate of such 
taxation of the parishes, in every county^ do not exceed 
the rate of two-pence for every parish within ihe said 
county. By the 7 Jac, 1. c. 4. s. 6., one of the purpose^ 
to which this rate is made applicable is, to aiford allow¬ 
ances to the governor of the county houses of correction. 
Another of the old ratos is that imposed by the 14Ehz. 
c. 5. s. 37., by which the justices of every shire are em¬ 
powered to rate every parish within the said shire, and 
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the mon^ is to be applied to the r^ief of prisoneirs 
committed by the said justices. The'19 Car. 9. e.4. 
s, U affmrds a similar instance. Hiese rates were not 
common-law burthens, but were created (unless thej 
duty of repairing the county gaol be an exception) by the 
statute regulating the mode of collecting the rates; and 
the question of liability must be tried by the language of 
the statutes. Now, as those statutes uniformly confine 
the jurisdiction of die magistrates in assessing and col¬ 
lecting them to places within their own counties, it is 
impossible that part of the county of Ikerham can be 
legally liable to pay rates to the North Ridmg of York¬ 
shire. The 19 G. 2. e. 29. s. 2. expressly enacts^ that 
the distress is to be made tty warrant of two or more 
justices of the county, riding, dvoision, &c. The distress, 
therefore, cannot have been lawful, unless it can be 
shewn that the two mi^strates of the North Riding, 
who signed the warranty were magistrates of the county 
of which Cratke forms a part, which is contrary to the • 
fact found that Craike is part of the county of Durham. 
Admitting it to be true, that some rates had been im- 
tnemoriaUy paid to the North Riding Ity Cratke, that 
woidd not establish its liability to contribute generally 
to the modem county-rate of the North Riding: such a 
liahfiky involves a presumpticn, that there was a thne 
wheit CraBre was not a part of the county of Durham, 
whieh is contrary to the &ct found in the case. The 
king could not, by any reservation in a charter made 
before the perfod of l^gal memory, determine the dis- 
tflet to which Oraike should be liable to contribute^ in 
respect of rates whieh were not then in existencer and, 
hi that fespeet, this catse difiers ieom Skerry y. BMuxird- 

son, 
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son (a), and Btm v. Goi^^. (&) £v«n if tba crown had 
the power of m^jog such a resemrtion at the tiim^ still 
the statutes by i(rhicb the coanty-rates have at diUhffRt 
times been imposed, ought to be constiwed asarniullii^ 
that resolution, beeauseth^eKpressly limit the juris* 
diction of the magistrates, in such matters, to the 
county or phase of whidk th^ are magistrates. There 
is no authority for saying that a place can belong to 
two counties^ because there » no savlag in any of the 
statutes before 13 G. 2* e, 29., either general or special, 

a 

which could apply to the case of a part el* one county 
paying to another county; and because the most strik¬ 
ing anomalies wHl arise from the liability of a part of 
Durham to contribute to the generid connty rate of the 
North Riding. For instane^ by 18 G. 3. r. 19. s. 7. 
courta are empowered, in prosecutions for felony, to 
order the county treasurer to fay the prosecutor his 
expenees, which sum the treasurer is to be flowed in 
accounts. Now, as ChraiJce w part of the county of 
Dwhcm^ and as it is admitted, in Rot ▼. Gm^ (c), that 
the long cannot^ by bis charter, give badges a power 
to try in one county ofimces committed in anotherit 
fi^ows, that felonies committed m Craihe must, except in 
cases specially provided for by statutf^ be tried in the 
county of Durham g and the prosecutor may hare his ex¬ 
penses allowed oat of thesfiind arising horn the Dorham 
oonBty rates. This, in feet, is stated in the case to hanw 
happened in several imtanees. Agai% under Elk. 
e, prisoners sent from Craike must be relieved out 
of die Durham ratn^ to which €raike could not contri- 
botc^ aupponng it liaUe to oonlribute to the Nwth 

(») JPapkam, Ifl. {*) IUuf(. 701. (c) Jhujg. 731. 
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1819. Riding. It would, however, contribute to the North 
■ — Riding rat^ from which it could receive no benefit. 
Again, under 43 Eliz, c, 2. s, 1 and 7 Jac, 1. c, 4. s. 6., 
DxALwr. gimiiar consequences would follow, and in addition, J 
the assessments of North Riding ma^stiftes must' 
have depended, for execution, upon the orders of 
the Durham ma^trates residing in Craike, Again, if 
Cratke be liable to contribute to the county rate of the 
North Riding, it must either have been liable to con¬ 
tribute to the building of the register house of that • 
riding, without having the privil^e of having the me¬ 
morials of the conveyances of lands situate there^ regis¬ 
tered: or Craike must have been entitled to that 
privily, and all conveyances of lands there must be 
void, which have not been so registered; and yet, as 
the case states, the lines which have been levied oi 
lands situate in Craike^ have always been levied in the 
courts of tlie county palatine of Durham^' For the 
act which established the public registering of convey-^ 
ances of lands within the North Riding, is the 8 Cr. 2. 
c. 6., by s. 3. of which it is enacted, that the charges of 
erecting and establishing the register office, shall be at 
the public charge of the North Riding, which charges 
shall be raised by the justices of the peace of the North 
Riding, in such manner as they are empowered to raise 
money for the repairs of county bridges. If Craike ic 
liable to contribute to the county cates of the North 
Riding, and that liability is to rest on an implied re¬ 
servation before the time of legal memory it is difficult 
to say in what way that reservation could have been 
worded, so as to include all subsequent county rates, 
without applying to this case also; and, in point of 
fact, the extract fr^m the book entitled ** Nomtna Ftl- 

laruf^y* 



ttMUtr OEOMS III. 

nrnn/U MllifteU m Inserted ia die c»s^, sb»wH'^fel»^ie«s 
<Miji tb^t Cratke did teiHy eonttdbnte tx» the 
building of the register bouse, feV -Cbe Nertb lUdliDg. 

•t 

Tindaf, p0nti^ Hbftor Qb^ftr^ing that Craikg bed* 
from *endlieit. period of< which ther^.was any cvi* 
dence, been lu^gessedto tb<i burdens of thit^<»tb Biding, 
was stfliRped 1^ t^e Couit. 

. , ^ 

AneoTT.C*J«^ action seel^ to set aside the 
usage yhicit has prciodledli not only ip dit beck at the 
memory of living pertons M go> but as Skt beck as 
auy^ written document ap{dicable to the sulid^t^ can be 
found. Now wp certainly ought not to overtnm that 
usage, if, by any reasontdile intendment, it can be sup¬ 
posed to have had a legal commencement. In the 
opinion that [ am about to deliver, I wish to be under* 
stoodr as not deciding on the question of the juris¬ 
diction civil or crimina], of the maghutrqjtes of the North 
Bichbg, over the township of Craike, My judgment 
is confined solely to Ihe point, whether CreUke, admit¬ 
ting k to be parcel of the county of Durham, ibr some 

V. 

purposes, is assessable to the rates of the coim^ of 
Ibri^. I am of opinion, from the evidence ]aid*befi>re 
that Ctatke is liable to contribute to the county 
rates of the North Riding. From time inunexnorial 
Cmike has beuis parod of the county of Durham g whe¬ 
ther Itbecamq4(|^t the time of the ori^al separation 
of the lipd ct the two counties of Durham and York, 
or wheliier, having been originaily part of the ceun^ 
qf York, it was made |>art of Durham, when the latter 
became a county pelatine, in consequence of being 
.parcel of the poneuioiM ai the Bishop of Durham, we 
. VoiiIII. a do 
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do not knoir. When cither of these events^ however^ 
took piaoC} it may poiv^sibly liave happened*, that it woo 
tlten settled that Ctatke should be oontribatory to th^ 
burdens of the county of Yotkt and not to those of Dur¬ 
ham. Then, if that may hare been done, «tfao question, 
on’tbe evidence before us,| is, whether we ought not to 
condude, ^at what might lawfully have been done at 
one or other of those periods, was in fact done. All 
the usage leads to that conclusion, And there is nothing 
against it. A very strong argument, also, in favour of 
that conclusioo, is deducible from the act establishing 
the land-tax, which bec&me a substitute for aids and 
other rates which were of a local nature, and were 
collected in separate districts. Now the 4 ^ ^ ilf. c. 1. 
s, *28. (which was the first land-tax act) provides, that 
all places, constablewicks, divisions, and allotments, 
which have used to be rated and assessed; shall pay and 
be assessed in such county, hundred, rape, wapentake, 
constablewicl^ division, place, and allotment, as the same, 
hath heretofore been assessed in, and not elsewhere.” 
From the time of passing that act to the present moment, 
the district of Craike hath always been assessed in the 
North Riding; and the only mode of accounting for 
that is to suppose, that, ‘before the passing of that act, 
it was assessed to the public burdens of the North 
Riding, and not to those of Durham. None of the 
documents go so £ir as to sh(^, that* there was 
a time at which this township was .not assess^ to 
scone of ihe public burdens of the Not^ Biding; 
for it appears at all times to Imve beCtt assessed to 
the repairing of bridges, and the character of that 
species of evidence is much higher than that of all the 
either in a question rriatm^ to a comity ratet for 
the rqiairing of bridges is Coeval with the common law. 



W Yw. o» pt 

If th^ time immemorial, the xntes tt wo^b d 

^ocailjs^ lipon the township of Craiket 

io the Korth Iliding, it seems to me that it 

Ihirly presumed, that it was specially reservea ami 

provided,'' either <!n the original separation of the land 

Into coiinde^ .or on the taking away tSf the distri<^ 

from the Kfdrth Iliding, and placing it Ih the county of 

Durham (if that did in fact take place}, that it should 

contrUm^ tp tfao hurd^s of the Korth Riding, and not 

to those of Durhm ; ahd, if aa, we ought to conclude^ 

that sucH reserv^ion was made, and, to ^ve dl^ct to 

*wh must decide that this disMct ought ^o'c^ntrlbote 

generally to the rates and burdens of the Korth Hiding. 

^ •» 

It will not, howmrer, follow, from our decision, that 
the inhabitants of Craike must, ther^re, contribute 
to the register house. My opinion goes only to the 
Imbility of contributing to the county burdens. I wish 
to be understood, as pronouncing no opinion on that 
question, or on the question as to the jurisdiction of 
the jnagistrates in civil or criminal cases^ 


Bayley J. This is partly a question of law, and 
partly a question of fact; as a jury, however, upon the 
evidence stated, could only find a verdict oneway, and, 
.if they found otherwise, it would be the duty of the 
Court to grant a new trial, it seems to me, that we 
liberty, without breaking in upon the province of 
to ^ehyeac|^ judgment on the case as now 
stated. a*?. 29. directs the justices to levy 

the trilhio the limits of their respective 

jurudjii^ni. Itie question of fact, therefore, is, whe» 

I ther for tho purposes of the county-rate the township 
of Craike is within the jurisdiction of the North Hiding 

*0 2 magis- 
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^ ^ tn^istrlktcs. It seems to me that the evideqce is aH 
one way. I think it quite clear, for the reasons alro&dy 
, g^en hy my L«ord Chief Justice, that^ a pl^ce ii;iay be 
in one county for ccrt&'m purposes, and fbf pertsii^ other 
purposes not in the county. Craike ih within the local 
limits of thf North Hiding, ydt from time immemorial 
it has been part of tlie county of Durham. Whether ii 
was made part of that cooiitj^'^on the original division 
of the kingdom into counties, we cfuntot e)(Apt1y tell; 
it has altyays, however, liecn part ■the coituly of 
Dwkam: 'yet,^as back as there ca^ be any trace, it 
has constantly contributed to the burdens of the North 
Riding. Now whether this took place on the original 
distribution of the kingdom into counties, or whether it 
became so on any subsequent separation, it may, in 
cither case, have been made part of the conditioh on 
whicli it wns» made parcel of the county of Durham^ 
that it should continue its contributions to the North 
Riding. Now, on the question, whether vc arc to 
consider this township to have contributed to the bur¬ 
dens of the Noath Riding from time immemorial, the 
usage is all one way. The 1^ G. 2, c. 29. passed in 
1759, and in 1747» within eight years after the passing 
of that statute, a dispute takes place on this v^ry point, 
and it appears, that the constables of CVa^c^|)ad^rc- 
fpsed to pay the county->ratcs eight apd ;that 
tp, distress way made upon the goods of the constagie'of 
who refused to pay on the gi^ppd that jCrmArc 
>yas part of thq cquiity of Durham. was 

. sped out to try^^tjhe question, but thp. cOiisti^le^ of 
Cra^y with the con^nt of the rector ^d principal in¬ 
habitants, applied to the Justices fo oepse aft further 
proceedings and submitted to pay the rates as from 
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>;dme immemorial they had done. 
in^ must have made the subject Inotdfiou!^ \6 
habitaiite of the district of Craike, tfnd the^coimde9|^f * 
York and Durham* They mhst| ot that timV have 

4r T ^ 

quired as to what was the immemorial usage. There' ^ 
is then a petijtion from the inhabitants of Craike stating* 
th§t they had been inadvertently led to dispute the 
right, but that the^ were convinced of t^r error^ and 
th^ prgmw(4 \fe ^^emselves and thdr successors, to 
pay the ratm ||Bfe Kbrth Biding* for the future, and 
then the prayer of the petition Is to xemlf ^e arrf^*' 
It appears, therefore, thut when this was made matidr 
of contest in 1747, the inhabitants of Craike acqui¬ 
esced in the rate. If the case stood here it Would have 
furnished very strong cvhlence of an immemorial usage 
to contribute to the burdehs of the North Riding.' 
But it does not rest here; for, firom the commencement 
of the land-tax in 1692, the inhabi^ts of Craike have 
invariably contributed to the North Riding collection. 
Now the 4 fV, c.l. provides^ ** that all places shall 
contribute to those counties and places to which th^ 
have been anciently used to make their contributions,” 
If, therefore, under the first assessment, the inhabitants 
of Craike wcic lated to the Noith Riding, and not to 
Dm’heep^f is an admission on their part, that they 
have ^een anciently ^used to pay thMr contributions 
tOi%e Nortl Riding. It cannot be said, that this 
wiis puid in^vert^atly, for what was the county 
of dolUg from the commencement of all time 

in tlLaf" respeS? The* township of Ctaike, a parcdl 
of the* county of Durham^ and jdierefore, generally 
■peaking, liable 'to contribute to the Durham burdens,' 
has never contributed to them. Although liable to 

G 3 be 
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be called upon for a contribution for the land-taxy it sf^ 
stiil^ncver done. The North Riding, which, appar- 
ently, would not be entitled to call upon the district of 
Craike for contribution in that respect, is constantly 
cidling upon them. There is also another document 
not immaterial in this case; it is tliat which directs the 
rate to be raised from 454 to 604 Now is it likely 
that the inhabitants of Craike would consent to pay 
such an increased contribution unless had £nown 
that there was a usage which bound thmi to make that 
cemtribution ? Without, therefore, entering into the 
question, how far the niogibtrates of the North Riding 
have jurisdiction in the township of Craike \t appeariN 
to me quite clear, that, for the purposes of the county- 
rate, Ciaike is within the.limits of the Noith Riding, 
and, consequently, that the present assessment was duly 
made. 


tloLROYD J. I am also of opinion, horn the state¬ 
ment made in this case, that the distiict of Ciatke is 
assessable to the county-rates of the North Riding of 
Yorkshire, The evidence on this subject is all one way. 
The statement in die case, os to the jurisdiction which 
the Durham magistrates have exercised over this dis¬ 
trict, does not, jn my opinion, impeach the other evi¬ 
dence with respect to its rateabillty. Originallyi 
district of Craike might have been (and | think it must 
be taken to have been), part of the North Riding it¬ 
self. For particular puiposes, it might have been tnado 
part of the county of Durham, with the how¬ 

ever, of its liability’^to bear the burden8.of4he North 
Riding of Yorkshire, It is cl^r that it may, in point 
of lai!% have been so separated from the county of Ymlu 

with. 



tis laii. SiXTiEm Vear or 0120R0E IlL S? 

with a saving and exception of the rights of the. 1 

arits of the county out of which it is taken ^ 

V. Biehdrdson (a), it is laid down, that as the kii^^ 
letters patent, may make a county, and exempt tUs ijtpnk'' 
any other county, so may he, in the making of it, laie 
and exempt to him and his successors, such pai% of llte 
jurisdictjjpn or privilege which the other county, out of 
which it is exempted, had in it before; and in Bex v. 

Got^h^{b), it was expressly held, that the shire hall of 
the city of Gkwt»sterf which, by charter, was made a 
county of itself, is for the purpose of trying causes 

within the county of Gloucestet. That was an indict- 

* 

ment for perjury committed in the 'shire hall, and the 
venue was in the county of Gloticestct,, and the Court 
there held, that the venue was well laid in the county, 
the shire hall continuing pai I of the county for |he 
pdrpose of trial. Then it this mighl be so by chartci, 
it might be so by piescnptive usage. Now it Ctaike 
became part of the county oi Dm ham, by grant to the 
bishop, nothing could be inoic reasonable, than that, 
when it was so made for the purposes ot^jurisdiction, 
there should be a saving and general exception of 
its liability to contribute tp the burdens of. the North 
Riding; for otherwise, the bmdens of the rest of 
tho inhabitants would be iiici cased by the separation. 

That being so, and it appealing from the evidence 
^lt^%jC!rmke% 2 ts alwdys contributed to the county-rate 
of the North lading, it results, as a presumption of 
law, tliat is “'fov that purpose port o( the North. 

Riding. tri^ the judge most have tpld the jury 

that to presume that it had originally been 

(a) Pelham, 16. (i) DoujU 791. 

4 part 
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* po^'of.diig North Riding, and therefore, in law, bonnd 

t<t^cdiitribiitA^<o iH burdens. If the jury, withoat ftn/ 
evid^UGe, were to find a contrary verdict, it would be 
tli^ifittty of the Court to giant a new trial. Wciftre 
botthd, upon the evidence stated to us, to dra# the 
•aifri presumption of law. 1 -am therefore of opinion, 
that the district of Craike is liable to contribut||to the 
countyrrate of the North Riding of Ymkshire, although^ 
for other purposes, it is to be taken to be part ^ the 
county of Durham, \ 

Bi;W 3 , The question appears to me rather a ques¬ 
tion of fact than a question of law. The difficulty in 
this case arises from Cratke being part of the county of 
Durham, The only question of law is, Whether the 
king has Uft power to place a portion of one particular 
county under the jurisdiction of the magistrates of an¬ 
other county; and if he hae, then the question of fact 
arises, whether in this case that has been actually 
done. Now 1 am clearly of opinion that, by the law and 
constitution ^ this realm, the king^'roighi give to the 
ma^strates oiDurhem thd power to exercise jurisdic¬ 
tion within diis district. It appears to me that Craike 
was originally part of the county of York, Whenaver 
it became part of the county of it may'hmm 

been considered convenient to give to the 
trates of the county of Durham citit and^etlmitfiiS 
diction within the district, and still ^ to exem]^ it 
fi^om the burdens of the cOUiity*i,t^f Yorki ^|^ht 
hWe been most unjust so to do.''‘ Alf^& 
shews that^’th'at has been done for ceistSdii and 

there is not any instance of its havin aSi^ oontri- 

^ buted 
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buted to the burdens of Dm hum. I, 

^lat this dittrict was properly asses^ to Hie 

york. \ , 

Judgment for the Befeud^llK 
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Malkin against VzcKER&TAisE«<(a) • Satunb^, 

November 6tb. 


ASSUMIPSIT for goods sold and debvered, with TwodivisioD* 

t » ^ wtthm»pamh 

the usiud money counts. Plea generw i|isue. On hod separate 

the trial, at the last Spring assizes for the counly of se^^ra^ 

Stqffbrd, before Garrcm B., the foliowiog facte ap- 

peered. The parish of Ipsiones contains two divisions^; rf** 

the one called the township of Ipdones, the other the y*"i >“ 

making up tbeir 

townehip'of Morredge and Food, in 1817 the defend- accounts, the 
ant and John Harrison were appointed ovet seers of the 
latter division, and and William Vickmte^^ 

of the former. In the com*se of that year Prince gave 
authority to the plaintiff, who lived near Cheadle, to 
pay, 6d. per week to a pauper belonging to Ipsionest 
theta residing at Cheddlc. In pursuance of this order 
the plaintiff had paid IQ/. U^., for which the action was 
brought. The action was not commenced till Hdarp 
term last. It appeared also that these two divisions of jo'ntowwem 

of the parish at 

the j^ish had separate rates, and made separate pay- lArge’ Held, 
ipants to thn poor nefiding'in each division respectively, a p^mem has 
bit dt the end of the year the overseers of both divisions * 

^ * aolc request 

* V , J. • ot one overseer, 

tli|(p)UlV(nsdge^i|hS others, and no deioatid Is made upon them ull after thep 
aro » question proper (at jury to say, wfiether, under these speaaf 

clrcu«iiirtMioas» etf^ not to be eoBsidered as havina relied upon the sole respon* 

at whoM request the payment was made. 


of the other. 
Held, that 
this was m 
efiect one joint 
puocfaulae- 
eount, and that 
all theover> 
seers were to be 
as 




*^<1^ Ttua <hw vq|^g)tgucd at dSnr^eaata’ 


met 
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]819. 


Mai.kin 

against 

VltKtR*iT.\rf. 


met togctlier, and then, if one division was “ out of 
purse,” and the other laid money in liand, tlie balanced 
was paid over by the latter to the oviTseers ol’tlie former. 
The defendant was not provctl to have had any knowledge 
of the reliel’ordered by Prince, or to have asscnlctl tc» 
it afterwards. The jury found a verdict for the plaintifl'. 
JtussfU, by leave of tlie learned Judge, in last Easter 
term, obtained a rule nisi for entering a nonsuit, on 
the ground, 1st, That these were two separate town¬ 
ships ; and, therefore, the overseer of one cotdd not 
be liable ftrr I’elicf ordered by the overseer of the 
other; and, 2diy, that if all the overseers were to 
be taken to be overseers of the parish at large, still 
there was not such a iirivit}^ between them as to make 
one liable for the contracts of the other, of whicli 
he had no knowdedge; and more e-ipccially when 
the action was not brought till long after the year of 
tilfice had expired. No claim, howevei-, was made at 
the lime of the trial of going to the jury on this latter 
point, the prineijial ({uestion then being as to the first, 
point. 


Peake and Puller shcw'cd cause. As to the 1st 
point, it ajipears that, in fact, at the end of eveiy year, 
the money raised by the rates was brought into one 
general account, and that if a balance was in the 
hands of cither party it was paid over to the other. 
This, therefore, is in eifect having one general fund 
lor the whole parish, and all that exists is only refer¬ 
able to an arrangement between the parties lor their 
own mutual convenience. If that be so, there is no 
jirctencL Ibr saying that these arc, in point of law, sejia- 

ratc 


1 
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‘>itc townships Jli’v v. Xi":<rll («), Pt’arl v. JVest- 
^arih{l)), Ihw Ju!>liccs of Mid(Ucs<’j:{c)i llcxy, Ut~ 
foxcicj. [(I) As to llie 2ii point, JValson v. Turner {e) is 
iin iiiilliority to shew that one <)versccr is hound by the 
promise of the other. Tltcy also cited Atkins v, 
Panvodl {/) ami Siminotuk v. IVilmot. (g) 

Jervis and Bussell^ contra. I lerc there are sepuratt' 
appointments of overseers for each townshi]), and the 
money is raised by separate rates, and the poor sepa¬ 
rately maintained. This case, ther^orc,^is inatcrinlly 
distinguishable Irom those cited; because there there 
was one joint aceounl. Aiul in Bex v. Newell it is ex¬ 
pressly slated that the whole exjienses of maintfiiniiip, 
the poor, when ineuiTetl, were computed into one in- 
teffral sum: and there also the division contributed t(' 
that slim ill certain fixed jiroportions. As to the 
2d poiiit, IValson v. 'Vurna' is very diil’erent from thi‘. 
case; for there Turner was the sole acting overseer; 
and, besides, the action was brouglit during tlie time 
both overseers were in Oificc. Here, houever, Prinec 
was not the sole acting overseer. It will be extremely 
inconvenient if the Court shall hold that one overseer 
is liable for such a contract as this, witli wiiicli he is 
wholly unaci|uaintcd until after his year of oificc is ex¬ 
pired. It is then quite out of his power to raise any 
rate for the purpose of reimbursing himself. One 
overseer may jicrhaps make a great many improvident 
contracts, which may not come to the knowledge of the 

tn) 4 T. 11 . af) 6 . (i) r, Hurt. 1610. 

(f) 1 Bott, .3'). (ll) Ihitll. r> Hi. 

(r) Bull. y. r. \"j> • (/) J Lust, wO... 

iii) S r.sp, \\P.R.02 

other 5- 
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1819. others till after the fourteen days have expireti 

within whicli, by the statute of the 17 G. 2. c. 88., theyf 

Malkin 

againtt are 

txeK^TAn. {.iieecssors. Besides, in this ease, tlic 

})aymcnt was to a pauper not resident in the parish, 
which is not within the ordinary bCoj)e of the overseer’s 
tliily. They also cited Ilex v. Beeslon («), to shew that 
it was necessary that such a contract should be made 
by at least a majority of the overseers of the poor. 

Abbott C. J. |Pne of the questions which is now 
presented tbr^ur determination is, whether the pre¬ 
sent defendant is to be considered as a joint officer with 
Prince for tlie whole parish, or only as overseer for the 
division of Morrcd^c and Fovt. Now I entertain no 
doubt, both on the view of the learned Judge’s report, 
and on cxaniining the annual account-book N\iiich we 
have been requested to look at, that he must be con¬ 
sidered as overseer of the whole parish; for we see 
there that at the end of every year the balance in the 
hands of the overseers of the one division is paid over 
to the over&cers of the other. This, therefore, is in 
eft’ect having one general fund for the maintenance of 
the poor of both divisions; and the case must, there¬ 
fore, be considered as if all these four persons had been 
originaHy appointed joint overseers of the parish of 
Ipstones. Then another question is raised, whether, 
admitting this to be so, the defendant, under the special 
circumstances of this case, is chargeable for the con¬ 
tract made by Prince; and whether, from the length 
of time wliich has elapsed before the action was 

(.f) 3 T. A.^92. 

bit ought. 


required to settle their accounts, and pay over the 
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brought, iiiid the dofendaiit’s being now out of office, 
the plaintiff ought not be considered as having trusted 
to the sole responsibility of Prince. That, however, 
was a question of fact for the jury. And if it had been 
admitted at the trial that the defendant and Prince 
were joint overseers, the defendant’s counsel might 
then have insisted upon this latter point. If that had 
been done, perhaps the plaintiff might have adduced 
more evidence uppn this subject. I am, therefore, of 
opinion that this verdict ought not to be disturbed. 

Baylev J, I am of the same opinion. Upon the 
first question, there is no doubt; for the Ipsloiu's' ac- 
' counts which arc produced, .state the ovcr.scers to be 
out of purse 1047. 1 li*. Aid. and they add in reduction 
of this account “ To a sum in hand with the Morredge 
overseer OS/. 11s. \0\d. leaving our balance out of 
pocket 35/. IOa’. G\d** And the Morredge account, 
after stating their balance in hayd, speaks of the sum 
of 68/. 11 5 . lO^d. as “ the balance due to the parish.” 
This, I think, shews, beyond all doubt, that both these 
accounts form together one entire parochial account, 
apd that the subdivision of the parish is a mere matter 
of arrangement; and I observe also, that nearly the 
same persons have examined and allowed both accounts. 
The second question was clearly for the consideration 
of the jury. And the amount of this verdict being 
under 20/., no new trial can,, according to the usual rule 
of this Court, bo granted. It may, however, be a ques¬ 
tion very projper for the determination of’a jury, where 
a party has paid money at the request of one overseer 
and makes no demand upon him, nor .any application to 
the other overseers during their year of office, whether 

he 
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1819. 

Malkin 

against 

YlCtKMfATT. 


ought not to be considered as having abandoned his 
claim upon the others, and relied solely upon being 
repaid by the overseer, at whoso request the money 
was advanced. That, however, was not put to the 
jury upon the present occasion. And, therefore, 1 uni 
of opinion that this rule must be discharged. 

Holroyd J. As the second point, upon which I 
should have entertained considerable doubt, namely, 
whether, under these circumstances, the jury ought not 
to find that the credit was given to Pz-incc only, and not 
to the parish, was not made at the trial, the present 
case is narrowed to the consideration of the first point 
only. As to that point, I am clearly of opinion that 
.although there wore separate overseers and separate 
rates, yet that the whole money raised went as an en¬ 
tire fund to the maintenance of the poor of the parish 
at large. H’ so, the defendant and Prince must be 
considered as joint overseers for the parish, and the 
verdict is right. 

Best J. concurred. 

Rule discharged. 
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Saunders and Others, Executors of Thomas Saturday, 

Niii'cmber (itli. 

Saunders, against Bridgj:s and Another, 

Sheriff of Middlesex, 


on the case against tlic defendants, as 
late sheriff of Muhllcsrx, for a filse rotiirn of nuHa 


hona to a writ of fi. fa. This cause was tried at the 
sittings at Westminster^ after 7;/;///?/term, l.SI7j wljcn 
a verdict was taken for the plaintiffs, subject to the 
opinion of the Court upon tlie following case: 

In Hilary term, 1817, the testator, Thomas Saunders, 
recovered a judgment against one Henry Morini, for 
250/. 5i-.., and on the .5th of Febriimy, in the same 
term, issued a fi. fa. upon the judgment, directed to the 
Sheriff’of 3i/V/r//r’ACJ, to lew the amount. On the foi- 
lowing day, the writ of li. fa. was delivered by the 
plaintiff’s attorney to the defendants, who granted a 
warrant thereon to one of their officers, under which he 
entered the house of Morini, and found tliat another 
officer of the sheriff of Middlesex had levied, and was 
in possession of the same goods, under a prior writ of 
fi. fa., at the suit of one L. Williams, and which writ’ 


Two wri's of 
ft r.i., at till' 
biiit of ditlcrent 
|>laiiiliti>i, iruiu 
isstu'd Hgaiiibt 
uiK* dcfcndaiil: 
tlio gootls were 
not more tliaii 
siillu leut to sa-, 
lisly the first 
exicution. Tlie 
officer, under 
the second writ, 
continued in 
{los&cbsion until 
the goods were 
sold by the 
sherifll 'I'he 
defendant thru 
obtained a rule 
for setting asitle 
the first e\ccti- 
tion; and, 
liending that 
rule, there w ere 
confeiences be-' 
tween all the 
parties. The 
rule, however, 
w as made .ibso- 
lute, and the 
sheriir was or- 


had been delivered to the sheriff, on the 5lli of Fc- 

hruarij, 1817, and was indorsed, to levy 214/. 14s.. 

Notwithstanding the prcviou.i execution, the officer, sheriff; having 
° so jiaid the mo¬ 

ney, without 

havuig applied to the Court for relief, and without having given any Eoiiie to the plaintiff 
in the second execution, was held liable to him for that ariiouiit, in an action for a false re¬ 
turn of nulla bon.a. 


(«) This case was argued at SerJeutiU’ Inn. 


under 
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ISlIi. 


iSaum»his 
tifiain U 

Bhiugi'i. 


undor the secoiul fi. fa., entered into possession, and 
continued in possession until the sheriff removed the 
goods for sale under the prior execution, and sold them 
to satisfy Wili'irim\ rit. 'J'lie protliicc of the goods, 
deducting rent and taxe«, was considerably short of 
the Sinn indorsed on the first wiit. Subsequent to the 
sale under the prior execution, a notice was served on 
the defuidants, by Mo7inih attorney, ol’ an intended 
motion to tlie Court to •'Ct aside the judgment and 
execuliou ivsiiwl at the suit of fViUiams, and that the 
money levied under that ui’it might be restored to 
Moriui, and requiring the sherilf to retain such money 
until such application could be made to the Court. In 
Eaifirr term, 1817? djfoivW accordingly applied for and 
obtained a rule for setting aside JVilliam^’a execution. 
Pending thi* rule, there were frequent conferences bc- 
Iwoeii all th(‘ ])arties, namch, the parties to the first 
and second execution, and the del’endants. The rule 
was at length made alisolute, and the sheriff was di¬ 
rected by the Court to pay back to Morini the amount 
of the levy under JVilliam^Ti execution. The testator, 
Thomas Saunders^ died on the 2.9th 1817, leav¬ 

ing the plaintiffs his executors, and, after his death, 
they made several applications to the defendants, as 
slierifli to pay over the balance of the proceeds of Wil- 
liamda execution, but which they refused, alleging that 
they had paid that balance to Mormiy in pursuance of 
the rule of Court, and that he liad no other goods in 
their bailiwick. On the 22d of NovembcTy 1817, the 
defendants, as slicrifif^ bcuig ruled to return the writ of 
fi. fa. at the suit of Sautidersy returned nulla bona. 


Comyriy 
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Comply for ihc plaintiffii. The shcrifT is liable. 
The first execution was ‘«ct asitle, and the money be¬ 
came thereby a fund in the sheriff’s hand, to satisfy 
any execution lying in his office. It is true that the 
sheriff was bound to obey the rule of Court; but, inas¬ 
much as the money was in his hands at the time, and 
the writ at the suit of SauniJen likewise remained in 
his office, the money was impressed, as it were, with u 
specific lien in fiivoiir of the plaintiffs. Tlie sheriff 
should have applied to the Court in the difficulty cast 
upon him by the rule obtained by Moriuiy and the 
Court would have protected liim as a public officer; 
but, by paying the money to Moi ////, whilst a writ of 
fi. fa., actually levied on the goods, was in his oflice, as 
yet unsatisfied, he contravened his duty, and left the 
plaintiffs without any remedy but the present action. 
In Jones v. Alherton («), the Court of C’omnion Pleas 
decided, that if a second fi. fa. be delivered to the sheriff 
after he has the defendant’s goods in possession, under 
the prior 11. fa. of another, the goods are bound by the 
second execution, subject to the first execution, from the 
date of the delivery of the last writ to the sheriff, and that 
without warrant on the second writ, or further seizure. 
The sheriff could not make a further seizure, or acquire 
a more complete possession. In this case, Binrongh J. 
is reported to have said, “ Suppose there had been a 
sale and an overplus, would not the overplus be bound 
by the second writ in the sheriff’s hands, and applicable 
to satisfy that execution ?” And the Court of C. P, 
assented to that observation. 

(«) 7 Taunt. SG. 

VOL.111. II }l0!ly 


1819. 

Saumoim' 

a^auiU 
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1819. 

SAUvn» Hs 
nuatn si 


/A///, coiitnj. The fust execution swallowed up all 
the eflects of Mnrmi; and his goods, being converteil 
into money, became an executed satisfaction in thf* 
hands of the sherilli for the purposes of the first exe¬ 
cution. There was nothing, therefore, on >\hich the 
second execution could attach, anil the sheriflf’ could 
Jiiake no other return than nvlla bunu. Nothin^ could 
be clearer than tluit the sheriil' could not lake or re¬ 
tain iiioncy in execution; and, in this case, the sherilU 
having sold the goods, and there being no otlier good- 
l»elonging Morini in his bailiwick, had no fund to 
satisfy the second writ. Cruldic {a), and 

Vicld/wmc v. Ctofl {b\ are authorities in }ioint. In the 
latter case, the Court refused to ordci\ the late sheriff 
to pay into the hands of the succeeding sheriil’ the sur¬ 
plus of a /(nrnrr execution against the defendant’s 
goods, at the suit of the same plaintilf The Court 
has often refused to order the sheriil' to retain in sa¬ 
tisfaction of a prcicut writ of//. /i/., money or b.iiik 
notes, W'hich the sherilf had belbre received litr the use 
of the person against whom an execution had issued, 
upon the principle that goods onl v, aiul not money or 
bank notes, are subject to an exi'cution. J lere, loo, 
tlic sherilf has acted only in obedience to the rule of 
Court, in Jtaying over this money to which 

rule ought to protect him as a public oificer. Ihit 
supposing it should be a mere (juestion, as to whicdi 
of the ])arties should have ajtplied to tlie Court, the 
cii'cunistanccs of the case shew that it was the duly of the 
plaintifl’s For th (’3 were privy to ail the proceedings of 


[i) IS. 


\p) I J'wtt, .'JIO, 
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Mnri:ii, in setting ii^icle tlic execution; and the know¬ 
ledge of the ssheriff ol' lliis important fact was only to 
be presumed irom his oHicial character, and was not 
brought home to him Olrcclh}^ as it was to the plnintids. 

Abbott C. J. It occurred to me, at lirst, that perhaps 
a valid argument might be adduced in favour of the 
sherill’ in this case, from the different communiciitions 
which are stated to have taken place between the parties 
whilst the rule in this Court was pending. I think, how'- 
over, the best general rule wo can lay down in a case of 
this kind is this, that if the sheriff is served with a rule 
requiring him to pay over money to a tlei’endant, ho 
ought to relievo himself from that jiart of the rule, either 
by an application to the Court, or by giving notice to 
the defendant tliat tliero is another writ in the office. 
That will be a good general rule, applicable to all cases, 
and will v.ork no injury or incojiveniencc to the sheriff. 
13iit if we were to enter into an enquiry as to what com¬ 
munications took place between tlic sheriff and the 
respective altornies, wc should be opening a wide door 
to litigation. It is more convenient for the shorilf to 
Iiavc a gcncrnl rule, by following which lie will always 
be safe. I am, ihercibre, of opinion, that the plaintiff is 
entitled to the judgment of the Court. 


i)9 

1819. 

Savksirs 

against 

ItainuRS. 


Bayi.ey J. The duty of llie shcrilf is plain, lie 
has two writs in his office. If the fir^t he a gooil writ, 
there ».-> nol sufficient to satisfy the s.cond execution ; il 
it is a bad writ, there is sufficient. Now, the plaintiff 
having notice that there is an application to the Court 
in order to defeat the first execution, in'-tead of taking 
away the writ Iroin the sheriff'’s <'lliee, or calling for a 

JI /etiirn 
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181 !). 


Saunufrs 

n»ainU 

BiilOUZS 
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return of tliat writ, leaves it there, with a view to liavi? 
the money levied applied to liis writ, if ultimately it 
should be found not to be applicable to the first execu¬ 
tion. It is ultimately found not to be applicable to the 
first writ. On that, the Court makes an order to the 
sheriff to pay the money over to Marini. The Court 
did not, however, know that there was any other writ, by 
virtue of which the money levied on the goods might be 
detained; but the sheriff did know that fact, and he 
knew that he might bo called on to make a return upon 
that second writ at some future time. That being so, 
as the sheriff did not apply to the Court for directions, 
nor give notice to the plaintiff that he had been served 
w'itli the rule to pay over the money to Moi'ini, which 
would have enabled the jilaintiifto make such an appli¬ 
cation himself, it seems to me that his paying the 
money was in his own wrong, and that the plaintiff is 
entitled to our judgment. 


IIoLuovD J. I am of the same opinion. The exe¬ 
cution on the first judgment being set oaidc, the money 
was applicable to the second execution only; and the 
plaintiff, having that right against the sheriff under his 
execution, ought not to be deprived of it by the rule of 
Court, which called ujion the sheriff to pay the money 
over to Morini. The sheriff might have applied to the 
Court, and have shewn that the money, which he was 
ordered to pay over, clearly belonged to another per¬ 
son. It was his duty to have made the application, or, 
at least, to have given notice to the present plaintiff of 
the former judgment and execution having been set 
aside, and the order of the Court on him to pay the 

money 



IN THE Sixtieth Year of GEORGE ill. 


101 


money over to the defendant in that action. The 1819. 
sheriff ought to have done this, in order that the pro- 

* bAl'NlIKSt 

8ent plaintiff might have applied to this Court, if he 
had thought proper to do so. It appears to me, there¬ 
fore, that this action is maintainable, and that the 
plaintiff is entitled to the judgment of the Court. 

Best J. I am of the same opinion. The sheriff i;* 
called upon to do something by the rule of Court, 
which, if the Court had been aware of his situation, 
they would not have called upon him to do. It was 
for him to come and get rid of that order; and it is 
entirely owing to his own neglect, in not making such 
an application to the Court, that the money has passed 
out of his hands and the j)laintiff been prejudiced. 

(7nder these circumstances, it appears to me that the 
present action is clearly maintainable. 

Judgment for the plainlifll 


WiGLEY aeahisl Ashton and Others, (a) sahmiay, 

® yoi'em/xr 6tiu 


SNIJMPSIT by plaintiff, against Mar ijNoble AshloHi 
widow, the Rev. Henr y Derrnry lirrnei’S, clerk. 


A count in ns- 
siinipsit against 
liiisbanrl and 


and Sarah his wife, William Berners, ami Rachel Allen, 
his wife, and Henry ’Fitzmlliam Bernard, ami Frances, 
his wife, which said Mary Noble, Sarah Rachel Allen, 
and Frances, are the administratrixes of Richard Miler, 


«ife, wjio wav 
administratrix 
with tile will 
annexed, upon 
prouiiws by tlia 
testator to pay 
rent, cannoi be 
joined witli 


counts upon promises b> the husband and wife, as administrateix, for use and occupation 


by tlicm after the death of Uic testator. 


(n) 'I'hii case was argued at Serjeants' Inn. 


II 3 


^ deceased. 
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1810. 


Wl(.I,EV 


dcrtasod, witli the will annexed. 'J’he fivjjL Cv>iint slated, 
that Milcr, the decca-cd, was tenant to the plahitili’oi 
certain premisoss therein nicntioncd, Ironi year to \ear, 
and that he, the testator, promised to pay rent during 
the continuance of the tenancy; it was then averred, 
that the tenancy continued until the 2otli .lugiLsl, JK18, 
and that a quarter’s rent was due. The second count 
was also on a })romise by the testator. It is uiniece -sary 
to state the third count, as the Court did not promainct' 
any judgment upon it. The fourih count stated, that the- 
bfiid II. Dcnmjy Ji'^. Jierners, ami 11. Fifzidlliaiii, whibt 
they were so married as aforesaid, and the said 
NoUt\ Sarah, llachd Allea, ami Fruuccs, a:» such adniini'^- 
tratrixes as aforesaid, wcie indebted to the plainlid' 
for the use and occupation, &.c. of the premises by the 
said IT. Denmj and IV. Bnnrrs, and II. Ftlmill'KOn, 
wliilst they were so married as aforesaid ; and the saiil 
Manj Noble, Sarc/fi, Rachel Allot, ayd Franca, an such 
administratrixes, as aforesaid. Then promises we'’e 
laid by the three husbands, and tlieir wives, and dlat i^ 
Noble, as administratrixes. • To this declaration there 
was a general demurrer. 


The Court, after hearing Tindal in support of the 
demurrer, and Chithj, contra, who cited Fi arson v. 
Flent'tj {a), •Tn^jsell v. Ileymati (b), Powell v. Gra- 
ham (r), and Thompson v. Sic7it {d), were clearly of opi¬ 
nion that this was a misjoinder, inasmueh as the fourth 
count matle the defendants personally liable, and the 
first two counts made them liable only to the extent 
of assets. 

Judgment for defendant^-, 

(«) 5 T. n. h. (ij 0 Campb. 

(t) 7 Tainit. 5SU * (d) I Taunt SJJ. 
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• Mann ((gainst Daveks, Clork. (a) 


SaUmlay, 
S^uiwubcr 6tli, 


/YCl’ION for fiilsc iiiiprisoiiinciit* Pica, not guilty. 

The cause was trietl helbic Dallcus C. J. at the 
Siff/blli Spring assizes, ISIS, when a verdict was iuiind 
tor tlie })laiutiilj ‘IOa’. damages, subject to the opinion of 
the Court on the following case: 

The defendant was a magistrate of the county.of 
SuffoUi, and had committed the plaintilfto prison as an 
idle and disorderly person under the 17 d- 2. c. 5. 
The defence was a regular recordeil conviction of the 

O 

plaiiitiilj and the information stated, that within three 
months the plaintilf unlawrully returned fi oiii the parish 
t)f jI. to the parisli of Ji. Ironi which last-mentioned pa- 
rish he had been legally rennwed to the said parish of 
.,7. by an order, &c. without bringing a certificate from 
the said parish of A. The conviction then stated that 
the plaintiH' being brought before Uk* defendant hail 
confessed himself guilty of the otfeiice. It appeared 
I'rom the facts stated in the case that when the plaintiff 
ri'tnrned to the j)arish, he was not in a state of pau¬ 
perism, but that he maintained himself by his own 
labour, and that he was actually taken up upoji the 
charge upon which he was convicted, when he wtis 
working in the harvest-fields. The question was, whe¬ 
ther the conviction was a bar to the action. 


A conviction 
st.ited, thill 
Pinintiilj liv¬ 
ing hccii 
In ought heforo 
u niagistr.Ui' on 
an intunnatioH 
charging him 
with Ihiviug 
unlawfully ro- 
turncil, without 
a rertiliratu to 
a iiurii>h troni 
which ho had 
heen roinovod, 
and lliut upoii 
that occosiuii 
ho confohsotl 
liiinsolf guilty: 
Hold, lhattliii 
conviction was 
good upon tho 
iaco of it, and 
thiit it was not 
necessary to 
state in it ex¬ 
pressly any act 
of vagrancy, 
it heingfor 
the pjirty con¬ 
victed to show, 
in his defence, 
that he did not 
return in a state 
of pauperism. 


ItoOinsofij tor the plaintiff. If the convicliou be 
good on the face of it, it is a bar to tlie action.* The 

((/) This case was argued .it Si^jcunlit' Inn. 


II 4 


caoc 
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Mamk 

agamic 

Daixri. 


case of (}ra7/ v. Oxtlsoji (a), however, is an authority to 
shew that if the conviction be bad upon the face of it, 
tre-'-pass will lie against the luagistate, ullhougli the 
conviction has not been (juashed, and that notwith¬ 
standing the ‘13 O. 9, r. 141. Here, however, the con¬ 
viction is bad; for the iiiforinalion, which alone gives 
the magistrate jurisdiction of the cause, docs not state 
any act of vagrancy committed by the plaintill’, but 
leaves it to be interred only from the fact, that he return¬ 
ed witliouta certificate to the parish from which he had 
been removed. Now that is not a sufficient description 
of the offence, unless the mere act of returninc; is crinii- 
mil under all circumstances, even though the [larty re¬ 
turning be very far removed from the state of pauperi'iin. 
Eord Kenyon, in Hex v. lullongley (A), said that there is 
nothing in an order of removal which pn’vciits the re¬ 
turn of a pauper if lie do not return in a state of va¬ 
grancy, and in Hex v. Angel (c) this Court held a 
similar commitment irregular because it did not state 
that the pauper was chargeable or jikoly to be charge¬ 
able. The conviction here has followed the very words 
of the statute 17 G. c. 9. lii Hex v. James (d) Bid- 
ler J. lays it down that where a jiarticiilur act consti¬ 
tutes the ortonce it may bo enough to describe it in the 
words of the legislature, otherwise where the legislature 
speaks in general terms. The statute 17 G. 2. creates 
no ofience; it merely classifies, for certain purposes, a 
certain number of offences, and it refers to the subsisting 
law, when it renders the unlawful returning criminal, 
which seems to imply that there may be a lawful rc- 


tuniiiig 


(n) I£ Eustt 15.. 

(f) t’lM. ttmp. Httrdw. 1Q4. 


(1.) 2 T. n. 70{h 
(rf) 
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turning, Bex v. Cluqynian {a) and Bex v. Sparling (5) are 
authorities to shew that it is not always sufficient to use 
the words of the statute in the conviction. Here the 
conviction should have stated wherein the unlawfulness 
of the returning lay, and not have left it to be implied 
from a circumstance in itself not criminal. In Bex v. 
S 2 )eed (c), it was held suflicient that the conviction 
stated that the defendant had unlawfully killed the 
fallow deer, but that was expressly on the ground that 
the killing was the gist of the oflence; here the gist of 
the oflence is chargeability. 

Blossclt 8erjt., contra, was stopped by the Court. 

AimoTT C. J. This inrormation pursues the lan¬ 
guage of the statute, and in so doing, it does all that is 
necessary to be done. The returning to the parish 
without a certificate, was, at least, prima facie evidence 
of his being an idle and disorderly person, and then it 
was for the defendant to shew that he had a lawful ex¬ 
cuse fo.- retuiniiig. It would be extraordinary indeed, 
if a person who refuses to answer, and suffers tlic ma¬ 
gistrate to convict him, should afterwards be at liberty 
to bring an action against the magistrate*; the defend¬ 
ant here confessed the substance of the charge, and 
when called upon for an excuse, he doesT not give one, 
but suffers imprisonment in order that he may after¬ 
wards bring an action against the magistrate. If we 
were to hold this information to be bad, it is impossible 
to say how many actions might be brought against ma¬ 
gistrates under similar circumstances. 

(rt> 1 Eaa, 6-17. (6) Sir. -197. (c) Curth. .50'J. 

Bavley 


ISlff. 


Manx 

tqiauist 

DAV»llk. 
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Bayli:y J. TJio facts of the case induce a suspicion, 
that it was 0 !ie of considerable hardship on the party 
who had been removed. We must, however, consider 
the situation in which niaj^istratcs w'oidd be placed, if 
a party, who ncfrlcctcd to make his del'ence when he 
had th(‘ opportunit}’, could afterAvards sue tlie magis¬ 
trate. It seems that the parish ollicer had lodgetl 
before the magistrate a complaint, upon wliich, ifeslab- 
lished, the parly was liable to punishment. The sub¬ 
stance of the charge was that he had returned unlawfully; 
if he could shew any lawful excuse for his return he 
might have stated that before lie* magistrate: he, how¬ 
ever, confesses that he is guilty of the olleuce charged 
upon which the law says that -he is an idle and disor¬ 
derly per>-ou, and 1 am of opinion, that he cannot now 
turn round and briim an action ai;aiu--t the mamstrate. 

lIoLiiovi) J. concur!111. 

lii sT J. 'riiis con\iction appears to be in the ordi¬ 
nary form; nevertheless, 1 must say that the parish olli¬ 
cer acted mosi improjAerly in taking a man u]) as a 
vagrant, wlio was at work in the har\est-field. But 
when he wms before the magistrate, and allegeil no fact 
to shew that he wais not, as he a})peared to be, in a 
state of vagrancy, the magistrate could do nothing but 
coinict liini. Had he stated to the magistiate that he 
retuincd for the purpose of working, it would havi' 
been a iiucstion for the Court whether the magistrate 
should not ha\e used the language of this Court in the 
case of Rex v. FiUon^lc^. 

Judgment for the defendant. («) 

(c) See, as to the ofTciue of retiiiiting without artifieale, Hn v. 
A'lU'liinth'', ‘J T. It. 5‘>s,, amt Sinthinnd v. Jrunt, i 7. ti. (>Tj. ii , 
.111(1, as tu tliL sunicicmy uf iulluwiiig the wuiil, of l! e (.itiite in eoii- 
victiuii^, /ill V, t'/iur nc'f C Itaym. M mft /«;//;/>;,, (.ited 

roi/ 7 >. (.12 /.*. V VonUn \ Hun ‘227') lie\ \ Jfuuni, 
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\S]0. 


The Kinc; agaitiht The Inhabitants of’ 
Kdgwiond. {((') 


Sittmlcn/, 

1 mocr fitli. 


r,nv O ju-ticos, by tlu'ir ordor, removed James AnJens \ pauper, in 
**" nnd his fhmily I'rom Mandu'shr to Edgmondt in the 
(iMiiity of Halop. The sessions, on ajipcul, eonfii'nieil 
ihe order, and stated the t’ollowinj; case: 

” yej.s ; hut, Ill 

I'he respondents proved a case of selllenient in the imsc he should 

iiLpJecf his mas- 

parish ol'y.Vijwo'/f/, by relief ^iven to William Aniens, the ti-r’s business, 

. , ^ or lose any tiine 

orandlatlier ol the jiaiiper ,A’//Me.s'In answer to „» i.k own ac- 

this. (lie appellants jnit in an agreement entered into 

hy fhtmrs An/eirs, the p-inpcr, uitli Messrs, ./w/e.v and die hrst year, 

Evans, who were bricklayers and plaisLerers at Sfol'‘- *-110111(1 <Uduei 

. Iiomliis iieekij 

npmi-'l'rmi, and contended that, having served under 
it for a year and a half, he liad gained a settloraenl by 
hiring and ser\icein that jilaee. The agrteiiuait was 
dated ,//////fJtli, ISO.i, and recited that the iianper, in pro|»oriioii to* 

i. I o\cr-\>orK 

eoii'-ideralion of certain waws, did agree to serve niuch ihe imi- 

. .! .1.4, I.. 


w.i^cs III j)ro- 
poiliun; and 
7'. iV. a^rieed 
th.it he would 
p.iy w.i}?es ill 


per 


ini!<lit do in 


Messrs. J. and from the day oi' the dale thereof, for r.,iy oik. xv^ek. 
the term of three years, if he should so long live. And ,,i.'iar siipub- 
it then slated that IMessrs. J. and F.. did agree to 


tioKs i'or (lie 
second and 


provide for the pauper during the first year of the durd years of 

said term the sum of J.'ii’. per week; hut in case he it was also 

. . agreed that in 

should neglect his masters’ business, or lose any tune case they eould 

on his own account, in any one week during the first ,'iKoo«hK'veriiy 

year of the term, then he consented that Messrs. J. 

and E. should be allowed to deduct from his weekly the winter time, 

then that / . .S. 
should [uty iiu 

w.ij;! ■> during that time, but sliould permit the pa.iper to employ himself in any other Imsi- 
iie-.s w'haicver: Held, that these were es|)resse\ceplions in the chiitrait, aud that the paupei, 
by seiving a jeai under it, did not gain a settlement. 

(«) ThI-, case svas argued at i't /y'tauts’ Inn. 


wages 
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181 ‘). 


Tlw Kino 
against 

Tiic Inlisibit- 
nnts of 
DoOMONn. 


wages in proportion to the time neglected or lost 
on his own account. And Messrs. ,7. and E. agreed 
that in case the pauper should earn any over-work in 
any one week during the first year of the said term, 
then they would pay him wages ibr such over-work 
equally in proportion to his daily wages, or weekly 
wages, during the first year of the Icrni, There were 
similar stipulations for the second and third years of 
the term, the rate of wages only being altered for eacli 
year. The agreement also contained the following 
clause: “ And it is hereby mutually agreed upon, by 
and between all the said parties, that in case they 
cannot work through severity of weather in any one 
year, in the winter-time, during the said term of three 
jears, then tlie said J, and E. shall pay no wages 
unto the said Janies Ankers during such severity of 
weather, but shall and will permit and suffer the saiil 
James Ankers to employ himself in any other business 
whatever during such severity of weather with respect 
to frost.” 


jr. D. Evans, in support of the order of sessions, 
Tlie pauper gained no settlement in Sloke-^tpon-Trent 
under this agreement; for there were exceptions in the 
contract between the parties: first, the pauper was 
only bound to work certain hours, and if he worked 
less than the usual time, he was to be paid less than the 
stipulated w’agcs; and he was also to be paid for all 
over-work that he might do. This shews, therefore, 
that he was not bound to work during the whole of 
any one day. Besides, it was stipulated, that in case 
of frost he should receive no wages, but be permitted 
to employ himself in any other business whatever. And 
1 this. 
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this, therefore, was an express excception in the 
contract. 

Tindal and AhraJiam, contra. The question in all 
these cases is, whether the exception be expressed, or 
only implied from the nature of the service. I’or in 
all services there arc some implied exceptions, which, 
nevertheless, do not prevent a settlement from being 
gained. Ilex v. Hot*dsick («), Bex v. All SamtSf Wor¬ 
cester {b). The case of Bex v. BueJdand Bcnham (c) is 
distinguishable from the present; f<ir there the pauper 
agreed to work shearnjans’ hours, and to be at his own 
liberty at all other times, which latter stipulation docs 
not exist here. As to the second exception, relating to 
the frost, it is sufficient to say, that that was only a 
contingent exception, which, it ajqjcars, never hap¬ 
pened. For it is found as n fact, that the pauper 
served a year and a half; and this is precisely similar 
in principle to Bex v. Martham. {d) 


18 iy. 


The King 
against 
Tlic Inhabit¬ 
ants of 
IhlQMOM). 


Abbott C. J. It appears to me, that in this case no 
settlement was gained by this service. For tijc agree¬ 
ment contains in substance an engagement by the 
pauper to work only during certain hours in each day, 
and I do not sec what remedy the master could have 
had, supposing the pauper to have refused to work 
after the usual hours. It is necessary that there should 
be a covenant to serve for the whole year; but, 
* taking the whole <<f this agreement together, it seems 
to me only to contain a promise to serve for a ]>art of 
the year. I, therefore, think that the sessions have come 

(n) 10 FMSf, 489. (/>) 1 //. .rf,.’522. 

(c) JJi/rr.X C.694. (d) 1 F.ast, 259. 

to 
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Ihl.O. 

Tlie Kfvi: 

n.fiiii'i' 

'I'lio Iiili.iliit- 
.iMts <»r 
J'ji)(:iz(>N I*. 


lo the corn ct concIiM'oii in tin's fa* e, anil that wc ought 
to confirm their orili r. 

Uaylcy J. The* rule* of law is, that if there be an 
express exception in the contract, it will not confer u 
settlement; but if it be not si', altliougli by the usage of 
tratle certain exceptions arc implicilly introduced, still 
they will not prevent a settlement. The quistion, there¬ 
fore, ih, whether there be in this contract jmy express 
exception ; and it seems to me that there clearly is i,nc, 
namely, the period of froht. 'Klic contract, it is to be 
observed, is geiieial, and not coiiiineil to a service in the 
particular trade of a bricklayer ; and, at the conclusion 
of the agreement, there is thi'-' provision, that in case 
they cannot work through severity of wcatlicr, in any 
one year, in the’ winter-time, during tiie term, the 
master shall jiay no wages to the jianpei’ during that 
time, but shah permit liim ti) employ himself in any 
other business uhalevcr. Under this contract, lliere- 
Ibre, lie might engage to serve other persons, and 
so might contract inconsislinl relations at one and the 
same time. I think, therefore, that this hiring was 
not sufficient lo.conler a settlement. The case of 
Hex V. Mmiham is distiiiguisliable from the jiresent, be 
cause there there was no such ex})ress authority as this 
lo contract a relation of service with another master; 
besides, that was not a general contract of service, but 
to sci-vc in the particular trade of a bricklayer. Upon 
the other point, 1 am abo of ojniiiou, that there is 
in this agreement an exprc&s cxciplioii as to jiart of 
the year. 


HoLHoyn 
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IIoLROYD J. I am ol’ ihc same ojiinioii. There 
was not a siifficieiil iiirin*^ and service to irain a settle- 
meiit in Slokt’-upon-'l'n'nl. Taking all tlie parts of the 
contract together, it seeiiib to me an expresb agreement 
to serve only during the usual hours. The paujier 
docs not engage to serve for more than that period, for 
he is to be paid for all over-work; and the master 
could not compel him, under tins agreement, to serve 
more than that time. As to the other point, I had at 
first doubts whether it w'as sufficient to invalidate the 
settlement; but I am now' satisfied that it is. The 
provision is, that the pauper should be at lilierty to 
(‘inploy himseh'w’ith any other master during the time 
of frost; and tliat, therefore, would impliedly give to 
him a reasoinble time, c\en after the frost was over, to 
finiili the budiiess he had so undertaken. Upon both 
these grounds, 1 think the hiring insiiffieient. 


isiy. 


' 11:0 Kina 

'J'ho Inlialjit- 
aiit- of 
Eu(<M()m>. 


Rest .1. I am of the same opinion on both grounds. 
The master iloesnot, in this case, stipulate Ibr an entire 
service during the whole year, but only I’or certain 
hours iluring each day ; and that, according to Jirjt' v. 
Kiiinsm-iii/hrd (n), invalidates the settlement. As lo^tlu* 
t)ther point, the case of Ju'j’ v. Marlliam at first pro- 
tluccd doubts uj)on my mind; but J am now (juite 
satisfied that that case is distinguishable from the pre¬ 
sent in the circumstance, that here the servant was at 
liberty to serve an* other master during the time of 
frost. As soon as die frost commenced, all control of 
the master over the servant w^ould iinmedialcly cease. 
The decision of the sessions was therefore right. 

Order of sessions confirmed. 


(.,) \ r. /{. ?!•>. 



113 


CASES’ IN MICHAELMAS TERM 




Siitunlai/, 
Nuturmber 6tli. 

Where u river 
iiavigatiuii ex¬ 
tended through 
several parishes, 
and certain ton¬ 
nage dues be¬ 
came pay^iljlc in 
lespect of goods 
carried along 
the line of navi¬ 
gation, and 
landed at a 
nhorf locally 
situate within 
the palish of 77 . 
}Iei<l, that a 
I ate on the ])ro- 
prielor of those 
dues fur their 
whole ainoiint 
ill the p.iris}i of 
li ., stated to be 
fur river ton¬ 
nage, could 
not be consider¬ 
ed os a rate up¬ 
on that part of 
the river locally 
situate within 
the palish of 7?, 
but as a rate 
upon the parts 
of tlie liver si¬ 
tuate as well 
within as 
witliout tlic pa¬ 
rish, and tliat it 
could not, there¬ 
fore, he sup¬ 
ported : Held, 
also, Uiat the 
•11 G.5. c. '23. 
s. 1. does not 
give the Court 
of K. H. the 
power of 
amending a 
poor-rate. 


i 


Tlie King against Thomas Milton. (’«) 

^ rON an appeal against a rate matle for the relief 
of the poor of the [larish of BengmoHli^ witliiu the 
borough of Evesham^ . in the county of U^o}restet', 
whereby one Thomas Milton was rated for “ River 
tonnage at lOOZ. — 6/.” The sessions confirmed the 
rate, subject to tlie opiuion of this Court on the fol¬ 
lowing case: 

The appclitint was a yearly tenant under Gewge WigUy 
Perrotti Estj., and Jane Perrolt^ widow, of that}’art of the 
navigation of the river Avon called the “ Lower Naviga¬ 
tion,” which runs through the counties of Uw'cesifn'md 
Gloucester^ from the lock or sluice above the bridge at 
Evesham to the junction of the Avon with the Severn at 
Tevolcesbmy. The conveyance under which Mr. Perrotf^ 
family held this property was dated the 17tli JunCi 1760, 
and conveyed to them “ all that the navigation and pro¬ 
fits of navigation, and passage for boats, upOij the 
Avon^ situate in the counties of IVorccstery IVarx^ick, 
and GUnicester, to and from "the Severn, up and down 
the Avoft, unto and from the lock and sluice next above 
the bridge at Evesham; and also all storehouses, 
sluices, locks, &c., belonging to the river Avon, and the 
navigation thereupon to and from the Seivrfi, up and 
down the Axwi, unto and from the lock and sluice next 
above the bridge at Evesham, together with all the tolls, 
rates of tonnage, &c. to the navigation belonging.” By 
an act passed the 24 G. 2., 1751, entitled, “ An act for 

'riiis case was argued at Scrycrt‘Ui’ Inn, 

the 
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the b«tcr regulating the navigation of the river Avon, 
running through the counties of Jiancic/c, Worcester, and 
GUnwester, and for ascertaining the rates of wator-car- 
riage,” it was enacted, “ that tlie said river Avon shall 
for ever thereafter boa free river, and all jicrsons sludl 
have liberty of passing and repassing up and down the 
said river with boats, barges, lighters, anil otlicr vessels 
laden with coal, or any other sort of gootls, and shall 
have liberty to sell and venil the same to any persons, 
at such reasonable prices as they shall think fit and can 
get for the same; and to land the same, with the consent 
of the owners or occupiers of the land, at such wharfs 
as shall be thought most convenient, paying, or securing 
to be paid, to the owaicrs and proprietors of the naviga¬ 
tion, certain rates of tonnage for all goods and merchan¬ 
dises carried on the said river.” The appellant was not 
an inhabitant or occupier of any messuage or tenement 
whatsoever in Bengiwrth, but resided in the parish of 
All Saints, Evesham, on the opposite side of the river, 
which flowed between the two towns of Bengwort/i and 
Evesham, part of the river being within the parish of 
Bmgwojih, and other jiavt of it being w'ithin the parish 
of All Saints, Evesham, both which jiarts were navi¬ 
gable, and used by vessels passing along the river. On 
the Bengwoith side of the river, and within the parish, 
there was a wharf cfanmimicating with the river belong¬ 
ing to one Bay, where goods were landed annually, 
yielding tonnage dues to the amount in the rate 
assessed; but no tonnage dues w'ore received by the ap¬ 
pellant in the parish of Bengworth, nor was any account 
given of them in that parish to the appellant; but, as a 
check upon the boatmen, an account was taken at the 
w’harf, by Day\ servant, of all the goods landed there, 
V'^oL. Hi. J which 
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which was sent over to the appellant at his house, in 
the parish of. /// SainiSy Eveskamy where the boatmen ac¬ 
counted to him; and he usually reedired all the tonnage 
ilues on goods brought up the rivet from, Pershore to 
Evcshaniy and landed cither in the parish of All Saints, 
Eveshaniy or in the parish of Betigticort/t; though, if he 
did not happen to be in the way when the boatmen 
called to give an account of and pay the tonnage dues, at 
the office in All Saints, Eveshnw, they accounlt'd for and 
paid them on their return back, after unlading, at the 
appellant’s office in Pnshoiw where he collected the ton¬ 
nage dues from those who jirocecded no further up the 
river than lo Pashore, cn- any ))lace above that; but, 
short of Evt'sham, there was lu) lock or sluice u ithin the 
parish of BengwortA, and when the tonnage dues were 
paid at Evesham, the boatman took back with him a 
certificate from the appellant of his having paid the 
dues at Evesham, in order to enable him to repass the 
sluice through which ho came up loaded, which was 
situate at Pershore, and v.juch was kejit locked. The 
same amoimt of tonnage was due and payable by every 
vessel which passed Pei shore sluice in its way to 
Evesham or Bengworth, whether it proceeded as high 
as either of those places, or unloaded and delivered 
at any iiitcriiicdiatc place, wliich w’as frequently the case, 
and which distance iiicliidcd eight diirerent parishes* 
where goods might be landed. 


Peake, in support of the ord&r of sessions. The 
proprietors of this navigation have an interest in tlie 
banks and bed of the river, part of W'hich is situate in 
the parish of Bengworth. There is property, there¬ 
fore, in that parish, upon which the rate can attach. It 
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is true, that the river tounnge, in respect of goods 
landed ^t this wharf, arises out of the use of other 
parts ot the navigation, lying in other parishes; that, 
however, is an objection only to the qiiantom of the rate. 
Hex V. itcb<me («), and Hex v. Tlu' Inhabitants of Tyne' 
mouth \J>\ are authorities to shew that tolls arc not 
rateable. But those cases jiroceeil on the form of the 
rafe. Here the rate is upon the river tonnage, i. r., 
the }jroduce of the river itselli which is staled to pass 
through and be navigable within the pariNh ; and Ilex 
V. Cardingion (c), establishes llic point, that property 
of this descriptioi/i is rateable. Hex v. Pa<^e {d) is an 
authority to shew, tJiat the profits of a navigation are 
rateable at the place where they become due. In Rex 
V. The Staffordshire Vanal (e), the defendants were rated 
for their basins, towing-paths, and for the tolls and 
duties arising therefrom due at Luvicr Milton. In Hex v. 
Nicholson ( /'), and IVilliams v. Jones {g)f the defendants 
had no interest in the bed of the river, over which the 
respective ferries extended. In Hex v. Eyre (//) the 
rates were upon the tolls of a bridge, ami not upon 
any rateable properly locally situate within the parish, 
and Hex v. Sir Archibald Macdonald {i) shews that tolls, 
though not rateable j>ei' se, are so, when connected with 
real projjerty, substantially situate within the parish. 
Here there is rateable property; viz. a part of the river 
situate within ihe parish, and, the tolls being connected 
with that ])roperty. become the subject of the l ate. 
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Pulley^ contra, was stopped by the Court. 


(u) r<.U 7 >. 

(il) 4 T. R. 54 J. 
(g) 12 Euit, 54(i. 


(b) \'A Ki 

(r) S 7\ R. .3-10. 

(Ji) Kiit, 416. 

1 


^c) Covp. SSI. 
(/) 12 2:ait, . 3 " 0 . 
(i) 12 ICasl, 524. 
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Abbott C. J. I am of opinion, that this rate, whic(? 
has been made on the river tonnage, cannot ]k' sui> 
tained. It has been contended, that by the words 
“ river tonnage,” vve may understand the profits arising 
only from that part of the river which lies within the 
parish of Bmgwortfi. It seems to me, however, that we 
cannot so understand those words, for they are ex¬ 
plained to us by the subsequent facts stated in the case. 
From these facts, it clearly ajrpears, that the profits 
accrued in respect not only of the use of that part of 
the navigation which was within the parish of Beng- 
wo 7'M, but also from the use of the other parts of the 
navigation, situate in the diflcrcnt parishes through 
which tl^e goods had passed. This is, therefore, in 
substance, not a rate upon the profits of that part of 
the river only which is situated within the jiarish of 
Betfgwort/iy but a rate upon the tonnage dues payable at 
the wharf there, in respect of the carriage of the goods 
through the other parishes. Unless, therefore, we ai’c to- 
supersede all the late cases by which it has been held, 
that tolls per se arc not rateable, w'c arc bound to say, 
that these tonnage dues are not subject to this rate. 
The order of scs'^ions must, therefore, be quashed. 

Bayi.uy J. I am of the same opinion. Since the 
case of T/ir King v. Nicholson, the Court have lieltl 
themselves bound to see clearly, that the property 
rated comes within the words of the 43 Eliz., by 
w-hicli the rate is directed to be “ by taxation of every 
inhabitant, parson, vicar, and other, and of every 
occupier of lands, houses, tithes impropriate, propri- 
ations of tithes, coal-mines, or saleable underwoods, in 
the parisfi.” Now the party here, not being an inha¬ 
bitant. 
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must be brought within some ol' the otlicr 
words,I and the only other words applicable to this 
case aip “ occupier of land.” Now in The King v. 
Tynemoidh it was decided, that the tolls of a light¬ 
house, Atuate in the parish of TynemmUh^ but collected 
in the several ports at whieh the vessel, passing along 
the poast, afterwards arrived, were not rateable qua 
tolls in the township, and the rate was held to be bad. 
In The King v. Nicholson the party was rated for the tolls 
of a feny; he was not an inliabitant, nor did he oc¬ 
cupy any lands or tenements, for he was not entitled 
to the land on either side of tlie river over which 
the ferry extended. The Court then considered the 
cases of The King v. Cardington, and The King v. The 
Aire ar^ Colder Navigation, (a) The former case docs 
not fall within the principle laid down in The King v. 
Nicholsmi; it was a rate for the toll of a sluice, and 
tlie party was the occupier of the sluice within the 
parish in which the rate was imposed. The sluice 
being landed property, the party wris properly rated 
for the tolls yielded by the sluice within the parish. 
The cases of Jicj; v. The Aire and Colder Navigation, 
and Rcjc v. Page, certainly do not admit of that dis¬ 
tinction. Those decisions, however, were expressly 
overruled by this Court in the case to which I have 
alluded. In Ilex v. The Staffordshire Canal, tlie com¬ 
pany were rated “ for their biisins, towing-paths, and 
that part of their canal and locks lying within Jjmer 
Mittoiu and for the tolls and duties arising therffrom, 
due at Lorucer Mitlon i* so that it appeared on the rate 
itself, that though it was nominally a rate upon tolls, 
yet it wiis on such tolls as arose from rateable property 
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(o) 2 r. It. 

I 


within 
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within the parish. In The King v. Sir Archibald 
Macdmald, the rate was for the Bochdale Canc^, JjOcJc 
Tunnel dues or rates. Now if those dues or rates had 
arisen from property partly within the parish and 
partly without, it would have been like the present 
case. The only dues which the party was entitled 
to receive in that case were dues in respect of vVsscls 
passing through the lock, 'mhich lock lay mthin the 
parish / and, therefore, all the tolls and dues there arose 
from what may be called parish property. The rate 
in this case is for tonnage dues, and it would be a good 
rate, provided it could be shewn that the tonnage arose 
wholly from the use of j-ateabic property within the 
parish. It is stated, however, that the canal passes 
through several' parishes. The tolls, therefore, which 
arc collected for goods landed at the wharf in the parish 
of Bengworthf are payable to the proprietor as a com¬ 
pensation for the use of the whole line of the canal 
through whicli the goods pass, and not merely for the 
use of that part of the canal which lies within the 
parish of Bengxwrth. It is a rate, therefore, upon 
profits arising partly w^itliiii and partly without the 
parish ; and, upon that ground, I think that the rate 
cannot be supported; and. if it cannot, the case cAltex 
V. The Mayor of Bath (a) is an authority to shew that 
the rate must be quashed. In that case the rate was 
upon certain springs and reservoirs; and the question 
was, Whether the springs and reservoirs were rateable 
property; and the Court decided that they were; but 
the whole of the rate having been imposed on one 
parish, the Court were of opinion that it ought to have 
been imposed on difierent parishes, and that the parisli 


(«) 11 ruif, 60?, 


in 
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in wAicli the reservoir was situate ought to have been 
assess^ for the value of that, and that the |i{|||^bes 
throng which the pipes conveying the water passed 
ought fb have been assessed for the value of the profits 
arisingftherefrom. It seems to me, tliercfure, that this 
rate, liaving been imposed on property partly within 
andypartly without the parish, is bad; and that it is 
iiOl a mere objection to the (quantum of the rate. 
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Holkoyd J. It is now to be considered as an esta¬ 
blished rule, that tolls qua tolls are not rateable. I do 
not mean to say, however, that a rate may not be made 
on rateable property under the denomination of tolls, 
provided that property from which the tolls arise be 
within the parish, and the rate be confined to that 
property. Here the rate is upon tonnage dues. It is 
said that the property rated is rateable property within 
the parish where the tonnage dues became payable, and 
that, therefore, this is to be considered as a rate upon 
that rateable property. I think, however, that this is 
a l ate, not only on rateable property within the parish, 
but on other property, which, though rateable, is rate¬ 
able in anotlicr parish, and not in this. The case states, 
that within the parish there is a wharli communicating 
with the river, where goods, to the amount assessed, are 
annually landed. It must be taken, therefore, that the 
rate was made upon all those tonnage dues. It is also 
stated, that part of the navigation lies in other parishes, 
in the ))assage through which the tonnage dues afise, 
as well as for the passage through the part of the river 
which lies within the parish. Now, if the rate on the 
tonnage dues be, in fact, a rate on the rateable pro¬ 
perty, that is, on the whole part of the navigation, in 

I 4 respect 
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respect of which those dues are payable, it mi/st be 
considered as a rate upon the profits arising, no/ only 
from that part of the navigation which is within the 
parish, but from that also which is not within thc^arish. 
The objection, therefore, is not merely to the'^ quan¬ 
tum, but to the rate itself, viz. that it is a rate, upon 
property without, as well as within the parish. I tt^nk, 
therefore, that this rate is bad, and that the order eC 
sessions must be quashed. 

Best J, 1 am of the same opinion. It is now clearly 
established, that tolls per sc arc not rateable. The 
only mode by which the tolls of a canal become rate¬ 
able is by rating the land itscK^ or that part of the 
land occupied by the canal, which is locally situate 
within the parish; the tolls then arc the profits arising 
from that part of the land; and the statute of Elizabeth 
authorises the rating of such property locally situate in 
the parish; but it docs not authorise the rating of pro¬ 
perty not situate within the parish. I think that the 
rate here is upon property partly within and partly 
without the parish, and that it is, therefore, bad; and 
that, being so, I think the order of sessions ought to 
be quashed. 

Peake then applied to the Court to amend the rate 
according to the provisions of 41 G.3. c. 23. s. 1. 

But the Court thought that that act was confined 
to the quarter sessions; and that this Court had no 
power given to them to amend a poor-rate. They, 
therefore, quashed the order of sessions, but not the 
rate; leaving that to be amended by the sessions. 

Order of Sessions quashed. 
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lltJC affainst The Inhabitants of* War- 


T T EON appeal, the quarter sessions for the county of 
JVillSf quashed an order of justices for the removal 
of Diana Mitchell^ widow of Robert Mitchell deceased, 
from the parish of Warminster^ in the county of WillSt 
to Tcqtsham, in the county of Devon, subject to the 
opinion of this Court on the following case: 

The pauper was married to R. Mitchell, Januaty 30, 
1782, who was then a soldier quartered at Wat minster. 
In February, in the same year, (whilst he still continued 
a soldier), he was taken before the magistrates to be ex¬ 
amined according to the clause in the mutiny act with 
regard to his settlement. The respondents offered in 
evidence the examination of the pauper’s husband 
under the mutiny act, which the Court rejected upon 
the ground, that he was dead at the time of the appeal 
being tried, and that the act of parliaincnt did not 
a])ply to such a case. 


MINSTER, (fl) 


Stitunliit/, 
^owmbi'r 6th. 

The examine 
atioii of a sol- 
(tier, taken un¬ 
der the mu tin j 
act, is to be 
receiveii a.s 
evidence us to 
his settlement, 
even tJiough he 
be dead, or ab¬ 
sent from the 
kingdom, at the 
time when the 
appeal is tried. 


Comyn, in support of the order of sessions. By the 
3.3 G. 3. r. 9. s. 33. it is enacted, “ that it sluill be lawful 
for any justices of the peace, where any soldier shall be 
quartered, in case he has cither wife or children, to 
cause the soldier to be summoned before them in the 
place where he shall be quartered, in order to make 
oath of the place of his last legal settlement, and the 
jibstices are inquired to give an attested coj^y of the 
affidavit to the party, which attested copy shall .be at 

f 1’) riuj tabC aigucd dl .N ii"inl^' Im, 

f ant/ 
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1819. uny time admitted in evidence as to such last legitl set- 
tiement before any general or quarter sessions jf the 
n^mst peace.” Now this statute, being contrary to tli *3 com¬ 
mon law, ought to be construed strictly : the ificonve- 
iiiencc contemplated by the legislature was the i emoval 
of the soldier from the place where he was quai‘’^ered, 
for the purpose of his being examined respectin'^* his 
settlement. The statute, therefore, does not apply'?b 
a case where that inconvenience is not likely to hap¬ 
pen, and Lawrence J., in Ilex v. Claytmi le Moats (a), 
was of opinion, that if the soldipr went abroad the in¬ 
convenience contemplated by the legislature was not 
likely to happen, and that the act of parliament did not 
apply to such a case, and for the same reason it cannot 
be applied to a case where the pauper is dead at the 
time of the appeal. The examination is only made evi¬ 
dence in those cases where the parish could have pro¬ 
cured the attendance of the pauper. 

Mercvccthcr contra was stopped by the Court. 

Abbott J. No man entertains a higher opinion ot 
any thing which fell from Mr. J. Lawrence either judi¬ 
cially or extrajudicially, than I do. The point, how'- 
cver, upon yhich he is supposed to have given an opi¬ 
nion, was not the point which w'as argued before him, 
or upon which the Court pronounced judgment. His 
attention does not appear to have been directed to the 
words used by the legislature, “ that the attested copy 
shall, at any time, be admitted in evidence.” It has been 
contended that the words ** at any time” do not mean at 
a time when the pauj^er was either absent from thi« 

(«) 5 to ; 

count r} 
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country or when he was dead. I cannot, how’ever, 
find iLiy thing in the act ol* parliament from which I 
can irkbr that it was the intention of the legislature to 
restrai^ those words to the life of the pauper, or during 
his residence in tliis country. On the contrary, it seems 
to my that it may have been the intention of the legis> 
latu/e to preserve the memorial of the evidence of the 
-otfttleinent of a person whose life is exposed to more than 
ordinary risk. I think, therefore, that wo are bound to 
give full effect to the words of the act of parliament, 
and, consequently, that the examination of the pauper’s 
husband ought to have been admitted in evidence, and 
that the oi'dcr of sessions ought, therefore, to be 
quashed. 

Order of sessions quashed. 


1S19. 

Rbx 

againU 

Warmimstm. 


Ex parte John Cowan, Assignee of Richmond, Mondaj/- 

^ , Now^mier 8th. 

a Bankrupt. 


IWANS moved, on the fir&t day of this term, for T>)n a motion 
a rule nisi for a prohibition to the Lord C/ian- uontto^tiieLord 
cellar, sitting in bankruptcy, on the ground that he had 

niptcy, it ap¬ 
peared that the assirrnccs had seixed, as the property of tlie bankrupt, a tann belonging to jfm 
J1., and had kept it a long time, and inismunagcd it, and that the Lord Chancellor had refer¬ 
red it to the blaster to take the account between A. J). a^d the asbignres, in respect of buch 
property, and of its mismanagement, and afterwards, upon his report, liadonlcrcd a certain 
sum to be paid to A. B. by die assignees, the commission having previously been superseded: 
Held, first, that the jurisdiction of the Lord Chancellor, sitting in bankruptcy, was not 
confined to the period during which the commission subsisted; secondly, that he had not 
exceeded his jurisdiction, in ordering the Master to take an account as to the mismanage¬ 
ment, Ac of die propel ty, nor in making die assignees personally liable, beyond the funds in 
their band >, for such misnianagenient: Held, tliirdly, diat die Lord Chancellor liod juris¬ 
diction over all clferts taken uiiiler the commission, as well those of strangers as of the 
bankrupt, and over the assignees, for all acts done liy diem in their character of assignees, 
by virtue or under culotir'of the commission: Held, fourthly, that, in cases where the Lord 
f'liancellor has jurisdiction generally, this Court has no authority to levisc his order: 
Held, fifthly, that no prohibition can be granted after the final order of the I^rd Chancel¬ 
lor, unless there be an original want of jurisdiction apjiarcnt on the face of die proceedings. 
Qu^re, Whether this Court have authority to direct a prohibition to the Lord CbancclTor 
flitting in bankruptc}'. 


pro- 
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1819. 


Kx parte 
Cowan. 


proceeded, without any jurisdiction, to make an tinier 
for the payment of 2107/. U. 6d. by Cowan, or 
before the first day of this term. The facts of tl^ ease 
and the points made in argument were so fullytstated 
by the Court in giving their judgment, that it ismnne- 
cessary to state them. In" support of the motiont the 
following authorities were cited: Dav^s casc(a),N^j; 
parte Bowton (6), Eifre v. JaeJeson (c), Brymer v. 
kins (d), Ex parte The Earl of Litchfield and An¬ 
other (e), and 4 InsUp, 200. 

C«/*. adv* mlt. 

On this day the Judgment of Uic Court was delivered 

by — 


Abbott C. J. A motion w'as made in this court on 
Saturday last, on behalf of John Cowan, for a rule to 
shew cause why a prohibition should not issue to the 
Lord Chancellor sitting in bankruptcy, to restrain the 
further proceeding upon an order made on the Hth 
Jidy last. In support of this novel application, it was 
stated to us, that \n Fch'iuoy, 1815, a commission of 
bankruptcy issued against one T. G. Jlichmond, who 
was declared a bankrupt, and that John Cowan, the 
person now applying, and one Ileapy, were chosen his 
assignees. Under this commission, possession was 
taken of a farm called Collingdean, as the supposed 
property of the bankrupt. Mary Ann Hughes claimed 

(a) Ld.Jlai/m. VJ Mod, 331. lA) 17 K<>a. 126. 

(c) I Chan. Itip. 229. (<t) J Hen. Jit. 164. 

(r) 1 jiU-. 88. 

this 
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this ^arm, and the property thereon, as belonging to 
lierseif’, and presented a petition to the Vice-Chancellor 
in thtfj same year, which was referred to the commis- 
sioncrsiiwho reported against her. She also brought an 
action^gainst the messenger, in which she was iion- 
suitety; and in April, iSlG, the Vice-Chancellor dis¬ 
missed her petition. Pending this, Richmond brought 
‘-rtA action against the assignees to try the validity of 
the commission, and obtained a verdict, for want of 
proof of the petitioning creditor’s debt. In May, 1816, 
Mari) Ann Hughes presented a petition to the Lord 
Chancellor, praying for a reversal of the Vice-Chan¬ 
cellor’s order, and for restoration of the property, &c. 
In Augtisl, 1816, an order was made to supersede the 
Gommission, and a writ of supersedeas issued in the 
following November. In January, 1817, the petition of 
M, A. H. was heard, and the Lord Chancellor then di¬ 
rected an issue to be tried in the Court of Common 
Pleas, upon the question of her interest in the farm, 
8:c.; and, upon the trial of this i.'jsuc, she obtained a 
verdict, establishing her interest. On the 12th of De¬ 
cember, 1817, the Lord Chancellor made an order, that 
CoTiXan and Hcapy, the assignees under the commission, 
and one IVcUs, an auctioneer, should account beftu’e the 
Master with Z\L A,H. in respect of the property taKen. 
In July, J 818. M. A. H. died. The petition was after¬ 
wards revived by the executors of M. A, II. ProctH*d- 
ings took place before the Master, in pursuance of the 
order of reference; and, finally, on the Nth of July 
last, the Lord Chancellor, upon the Master’s report, 
ordered the sum of 2\0^l. Is. Gd. to be paid to the 
executors of Maiy Ann Hughes, by Oncan, Heapy, and 
Wells, or one of them, on or before the first day 

of 


113 

1819. 

Ex parts 
Cowan. 
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1819. of thid term. It was suggested, that this siimi was 

^ not merely the amount of profits or property actually 

Cowan received, but that the Master had allowed the estbnated 
value of the farm, during a period that the aslignees 
had kept the possession, and left the land uncultivated. 
This period must have been subsequent to the'^^time 
when the original petition of M. A. Hughes was )#re- 
sented to the Vice-Chancellor. Some other procced"- 
ings were mentioned, which arc not impoitant to the 
point before us. indeed, this commission, ami ihc 
proceedings under and consequential to it, have en¬ 
gaged the attention t)f the Comt in many difftrent 
ways not material to the j)resent question. 

It was contended, that the Lord Chancellor, sitting 
in bankruptcy, had no jurisdiction in this case, for 
three special reasons; first, because the commission had 
been superseded before the order was made ; secondly, 
because the sum directed to be paid was composed, in 
j)art, of something in the nature of damages, which 
could only be ascertained by a jury in an action at law; 
and, thirdly, because the order was not confined to a 
payment to be made out of funds in the hands of the 
assignees, but operated personally upon the parties by 
w’hom the payment was directed to be made. As to 
the first point, it is impossible to say, that the juris¬ 
diction of the Lord Chancellor is confined to the period 
during w’hich the commission subsists. The greatest 
injustice would result from such a conclusion, for then 
a person, against whom a commission had i'^sued, 
which was afterwards found not to be sustainable, and 
whose whole property had been taken from him by 
colour of it, must either bring an action at law, in 

6 which 
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whic'^ he might lose half the value for want of proof, 1819. 
or go through the slow process of a bill in equity, ETpwt* 

for diicovery and relief. A petition in bankruptcy is Cowaw. 

festinuui remediuni, and it contributes not less to the 
savings of expense than to the saving of time. The 
proceeding under the commission operates by way of 
iiudaen seizure of property belonging or supposed to 
•oMong to a bankrupt. A process so speedy and sum¬ 
mary requires to be conlrouled by a speedy and sum¬ 
mary course of relief. If difficult questions of law are 
found to be involved in a petition, the Lord Chancel lor 
directs a bill to be filed, as well l<)r soleiim discussion, 
as to afford an opportunity of appeal from his own 
judgment. If a doubtful question of fact occurs, an 
issue is directed, as was done in the present case. In 
the present case, indeed, there is a particular reason 
against this objection, fin* the original petition was pre¬ 
ferred before the commission was superseded. 

In support t)f the second objection, it was contended, 
that the jurisdiction of the Lord Chancellor in bank¬ 
ruptcy cannot be greater than in his Court of Equity 
upon bill and answer, and that nothing in the nature of 
damages can be decreed in a suit; and for this the 
case of AVyre v. Jachon, 1 Chauc, Hep. 229. was cited. 

'Ehat was a bill of review to reverse a decree, and was 
not a proceeding in prohibition. By the original decree, 
pronounced eight years before, the then plaintiffs had 
been ordered to restore certain goods, &c., of which 
they had uiilawfully possessed theniselve.s, and further 
to j)ay the sum ol tOO/. In this «!uit, they sought to 
be relieved from the 400/., and obtained a reversal 
of the original decree, pro tanlo. The original decree 
appears, by the dates, to have been pronounced during 

the 
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IS 10. the time of the usurpation. This case, howevef, ap- 

- pears to 119 to be wholly inapplicable to the piiescnt, 

\;owA>^ because, in the present case, the iiiismanagein^nt oc¬ 
curred after the presenting of the first petition, that is, 
pending the litigation; and if the Lord Chanccll|)r had 
jurisdiction to order restitution immediately, it' ^’as a 
necessary incident to such jurisdiction, that he should 
have authoi'ily to compel the parties to make good all-" 
that the complainant hatl snftered during the struggle 
to retain the possession of her property. This remark 
also furnishes an answer to the third objection. It was 
the neglect of the assignees, that they did not take 
care so to manage and husb.'ind the jiropcrty peiulenic 
litc, as to be able to make full restitution without loss 
to themselves, If restitution should be finally awarded. 
Tlicy should have known, that none of the proceedings 
which had occurred in their favour were final and con¬ 
clusive upon the subject matter of this contest. Another 
answer, however, and one more proper, as it respects 
the application to this Court, is, that supposing the 
Lord Chancellor to have jurisdiction generally upmi 
the subject of the petition, this Court has no authority 
to revise his order. If the Master’s report was built 
upon an erroneous basis, exception should have been 
taken to it before the Lord Chancellor, and the merits 
of each particular matter should have been discussed 
before him. It was further contended, generally, that 
the Lord Chancellor had no jurisdiction in this mat¬ 
ter. The case of the restoration of short bills, in Ex 
imrte 17 Vesey^ 426. was referred to, and the 

expression there used by the Lord Chancellor, “ as 
far as the assignees are concerned, I have a right to 
take order for the disposition of the effects,” was quoted 

to 
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to us^as shewing that the jurisdiction was condned to 1819. 
the effects of the bankmpt. But, upon a reference to 
the case, it is manifest, that the expression must be Cowam, 
understood, not of the effects of the bankrupt, but of 
effects ^ken under the commission. The petitioners in- 
that C'ise, at the time of preferring their petition, and 
upon the facts therein stated, were not less strangers 
the commission than M. A. Hughes in the present 
case. This circumstance excited a doubt in the mind 
of the Lord Chancellor, in the first instance, as to his 
jurisdiction upon petition. But, in the result, that 
doubt appears to have been removed. And it is ob¬ 
vious, that the bills restored were not the effects of the 
bankrupt, for if they had been, the assignees would 
have been entitled to retain them. The present appli¬ 
cation has been made to this Court after the ^nal order 
of the Lord Chancellor, which must be analogous to the 
final decree or judgment of a Court; and it is a settled 
rule, that you cannot apply for a prohibition after a 
judgment, unless there be an original want of jurisdiction 
apparent upon the face of the proceedings. It would, in¬ 
deed, be most injurious to a petitioner, if the assignees 
should submit themselves to a jurisdiction, allow interlo¬ 
cutory orders to be made, an issue at law to be tried, and 
an account to be taken before a Master; and then, when 
they find the ultimate decision against them, that they 
should be permited to turn round and say, that the whole 
is coram non judice, and void, and all the labour and ex- 
pence of the petitioner thrown away in a fruitless pur¬ 
suit. No want of jurisdiction appears in this case. On 
the contrary, we think the assignees are unquestionably 
subject to the control and jurisdiction of the Lord 
Chancellor sitting in bankruptcy, for all acts done by 
VoL. III. K them 
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1819. in their character of assignees, by virtue or^under 

colour of the commission. 

Cowak 5 We have thought it right to give our more deliberate 
opinion upon this point. In doing so, we wish not to be 
understood as giving any sanction to the supposed au¬ 
thority of this Court to direct a prohibition to the Lord 
Chancellor sitting in bankruptcy. We do not decide 
against such an authority, because we have not heard th'd^ 
question fully argued. It will be time enough to decide 
that question when it necessarily arises, if ever it shall do 
so, which is not very probable, as no such question has 
arisen since the institution of proceedings in bankruptcy, 
a period little short of 300 years. If ever the question 
shall arise, the Court, whose assistance may be invoked 
to correct an excess of jurisdiction in another, wdlt, 
without doubt, take care not to exceed its own. 

Rule refused. 


Monday, 
Kovember 8th. 


The King af^ahist Rowland. 


A plea to n quo 
warranto stated, 
tliat an iinuic- 
moiial court 
lent was in partj 
holdeu in the 
morning and in 


^UO warranto against the defendant, as mayor 
of the borough of Hotff in the county of Den¬ 
bigh, The^ first pica, after stating an immemorial 
court-leet and view of frank-pledge, holdeii within the 


part in the even¬ 
ing, and that tlte custom bad been to elect the mayor at the morning court, which burgess 
had been accustomed to be sworn into the office at the evening court, by the steward or his 
deputy. The replication denied Uie mode of election; and there was also an issue “ not 
duly sworn." At the trial, it appeared, tliat, in aiiditiun to tlic custom set out in the plea, 
it had been usual for the Icct jury to present, in wilting, the candidate who had most 
votes at the morning court, to be sworn in by the steward at the evening court; but they 
had no control over the poll Held, that this was a mere ministerial act, on their part, and 
that it was iio asiential part of the custom, and need not be stated on the record. 


borough^ 
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boroi^h, set out a charter of the Earl of Arundel and 
Swryi of the IZ H, 4., confirmed by letters patent of 
Queen Elizabeth, and accepted by the inhabitants. It 
then set out a bye-law, that the mayor and burgesses, 
or such of them as chose to attend, should assemble at 
the court-leet, held within one month after Michaelmas, 
and should elect on^ of the burgesses to be mayor for 
the ensuing year; and that the usage since the bye-law 
had been conformable to it; and that the court-leet, 
since the bye-law, had been in part holden in the 
morning and in part in the evening, the one being 
called the morning and the other the evening court; 
and that the custom had been to elect the mayor at 
the morning court, << which said burgess hath been 
used and accustomed to be sworn into the office of 
mayor of the said borough by the steward of the 
said lordship or his deputy for the time being; and 
thereupon hath used and been accustomed to be ad¬ 
mitted into the office of mayor of the said borough; 
and being elected, sworn, and admitted, hath, during 
all the time, held, exercised, and enjoyed the same 
office.” It then stated, that on the 27th October^ 
1818, a court-leet was held before C. TV. W. Wynne, 
Esq., the steward, in the morning, which was duly 
adjourned to the evening of the same day; and that 

defendant was duly elected at the morning, and sworn 
in at the evening court. The replication, after ten¬ 
dering issues on the different facts alleged in the plea, 
stated that from the time of composing, constituting, 
establishing, and making the said supposed bye-law in 
the said first plea above-mentioned, hitherto the mode 
of electing a mayor of the said borough hath not beep 

K 2 according 


1819 . 

niaKna 

RowlamHi 
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1819 . 


The Kina 
against 
BoWtAMlI. 


according to the said supposed bye-law, in niann^ and 
form as the said Joh7i Rowland hath above in his said 
plea in that behalf alleged. And this, &c. Where¬ 
upon issue is joined.’* And it also stated, that ** the 
said John Rxmland was not duly sworn into the said 
office of mayor in manner and form as the said John 
Randand hath above in that plea alleged. And this 
&c. Whereupon issue is Joined.” At the trial, at th^ 
last Shfcwsl/unf assizes, before Holrotfd J., the mode of 
election set out in the defendant’s plea was i)roved, with 
this addition, that the custom had been to swear the 
jury of the leet at the morning court, and then to 
take the poll for mayor; and that, at the evening court, 
the jury used to make a written presentment of the 
person who had the majority of votes to the steward 
to be sworn in. On the present occasion, the jury had 
presented to the steward the candidate opposed to the 
defendant; but the latter having the majority of legal 
votes, the steward swore him into the office of mayor. 
It did not appear that the jury had ever exercised any 
discretion over the poll, their office being only to 
present the successful candidate. 'I'auntmi, lor the 
crown, contended, that there was a material variance 
between the statement and the proof, and that tiu; 
presentment by the jury should have been stated in the 
plea. The learned Judge, at the trial, over-ruled the 
objection; but gave liberty to move to enter a verdict 
for the crown, if the Court should be of a different 
opinion. And now 


W, E, Taufiton moved for a rule nisi accordingly. 

Here the presentment should have been stated in the 

plea, 



IN THE Sixtieth Yeah of GEORGE 111. 

plea,,being a necessary part of the election. The 
defendant was bound to set out the whole mode of 
election, and he has not done so. For, in fact, it was 
not usual for a i)erson elected as he was to be admit* 
ted mayor. Rex v. Leigh («) is an authority to shew, 
that even though a defendant may have a good title de- 
ducible from the record, still, if he allege a prescription, 
and fails to prove it, judgment must be entered for the 
crown. Mr. Justice Yates there said, “ The defendant 
must set up a complete title, and if he fails in it, or in 
any chain of it, judgment must be given against him.’' 
A prcbcription is entire, and the whole must be set 
out. Lmrlncc v. Reynolds (b). Waring v. Griffiths (c). A 
presentment is often of great importance; for, in the 
cabc of copyhold, a surrender without a presentment is 
altogether void. Com, Dig* tit. Copyhold, F. 10. 
gmpic v. Sjnoling, (d), [Bayley J. There it is because 
no surrender at all can be taken out of court except by 
custom: and the presentment is part of the custom.J 
Here the election was not perfect till there had been a 
presentment. At all events, the crown is entitled to 
judgment upon the issue “ not duly sworn in manner 
and form as defendant hath allegedbecause, cer¬ 
tainly, the defendant has not been sworn in the usual 
mode. 

Abbott C. J. I think the Court ought not to gi*ant 
this rule. It appears that all that was alleged in the 
defend vnt’s plea was proved. But it is objected that 
this proof was coupled witli the proof of another ma- 

(6) Cro.EL 546. 

(rf) Cro, Car, 273. 
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(a) 4 Burr. 2147. 
(c) 1 Burr. 441. 


terial 
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terial fact, viz. the presentment; and that this^ fact 
was not alleged in the plea. Now it appears to me 
that this prciientinent was merely ministerial on the 
part of the jury. It was their duty to present the per¬ 
son having the majority of legal votes; and they had 
no discretion on the subject. Their written present¬ 
ment was similar to an entry made in corporation- 
books by a town-clerk, recording, that on such a day* 
and at such a time A, B. was duly elected. Such an 
entry as this on the day of swearing in, it may often be 
customary for the town-clerk to read as a matter of 
ceremony. But it is no material part of the appoint¬ 
ment; and not being so, it needs not be alleged in a 
defendant’s plea. I think, therefore, that there is no 
ground for disturbing this verdict. 

Bayley J. concurred. 

Holboyd J. If this presentment were an essential 
part of the custom, it would put it in the power of the 
jury to defeat any election. The foundation of the 
mode of election is the bye-law, which is wholly silent 
as to any presentment. And if the presentment had 
its origin in a subsequent bye-law, that should have 
been replietl by the crown. 

Best J. concurred. 

Rule refused. 
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Foxj Administrator of Mary Fish, deceased, 
against Fisher and Anotlier, Assignees of 
Thomas Fish, a Bankrupt. 


^ROVER for household furniture. Plea, general 
issue. At the trial at the last Summer assizes for 
the county of Dorset t before Graham B. the following 
facts appeared*: Mary Fish kept an inn at Bridpmiy and 
having died intestate in 1807, Thomas Fish^ her son, 
took possession of the inn and all its furniture, &c. 


which he continued to carry on for his own profit till 
Fehruarip 18151, when he became bankrupt, and the 
defendants, as his assignees, took possession of the goods 
and sold them. T. Fish never took out letters of ad¬ 
ministration to his mother’s elfcets. In 1S06 Maty 
Fish became bound as surety in a bond for 400A to Sir 
Fvafi Nepean, and the bond having been forfeited, the 
plaintilf, as agent of Sir E. N, took out letters of ad¬ 
ministration to Maty Fish, on the IQXliMay, 18151, and 
claimed the property in that character. At the time of 
the death of Mary Fish in 1807, she loft two sons, 
Thomas and William, surviving her; but William died 
on tho 2 M\i December, 1818, previously to the bank¬ 
ruptcy of Thomas. The learned Judge, at the trial, 
was of opinion that this case fell within 21 Jac, c. 10. as 
being property by the consent of the true owner, in the 
possession, order, and disposition of the bankrupt, and 
directed a nonsuit. And now 


1810 . 


Jfondayt 
JS'nvembcr SUi. 


Where •person, 
entitled to take 
out letters at 
administration, 
neglected to do 
so, hut remain* 
cd in possession 
of the goods 
of the intestate, 
and being so in 
possussioii, be¬ 
came a bank- 
rii]it, and a cre¬ 
ditor of the in¬ 
testate, aftcr- 
uaids look out 
letters of ad¬ 
ministration, 
and claimed ths 
goods from thu 
assigiiecs: 

III Id, Uiat 
these goods 
uere within 
21 Jite- c. If)., 
being property 
in the posses¬ 
sion, order, 
and disposition 
of the bank¬ 
rupt, with tho 
consent of tho 
true owner, 
and that the 
assignees were 
tliereforc en¬ 
titled to them. 


Pell Serjt. moved for a rule nisi to set aside the non¬ 
suit, and to enter a verdict for the plaintiff for the 

K 4 amount 
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1815). 


Fox 

againtt 

Fuhkh, 


amount of the goods which had been ascertained at 
the trial. He contended that, in this case, there was 
no true owner who could give such consent us was 
necessary. The only person who could be considered 
us filling that character was the ordinary. But he has 
only a power to convey, and no property vests in him 
so as to enable him to give consent. The case of 
claim, on the Demise of Allen, v. IJttle (a) is in point; 
there it was held, in an action of ejectment, that twenty 
years undisturbed possession was not sufficient to bar the 
action, tlio party entitled to administration having only 
become so lately, and having taken out letters of admi¬ 
nistration within a short poriod previously to the com¬ 
mencement of the action; yet there it was contended 
that it was a possession for twenty years with consent 
of the ordinary. But the Court of Common Fleas 
held that not to be sufficient. 


Abbott C. J. Here the son was entitled to take 
out letters of administration to his mother, and if he 
had so done, he would have vested in himself a com¬ 
plete legal right. Now, a creditor of the mother might 
either liave brought an action against him as executor 
de son tort, or might have cited him before the ecclesi¬ 
astical Court, to shew cause why the creditor, and not 
the son, should be constituted administrator. Neither 
of these things was done, and the son continued in pos¬ 
session of these goods for nearly twelve years. I think, 
therefore, that these goods were clearly within 21 Jac» 
c. 19., as being, with the consent of the true owner, in 
the possession, order, and disposition of the bankrupt. 
The case cited is distinguishable, because there the 
person in possession was not entitled to take out letters 
(a) In C. r. if. 58 c. 3. 


of 
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of administration ; but here, the bankrupt was so en¬ 
titled. 1 think the nonsuit was right. 

Bayley J. If we were to hold that a possession 
of this sort could be defeated by administration subse¬ 
quently taken out, wc should make an end of the 
statute of .Tames. The possession here would naturally 
induce the creditors to suppose that tlie goods were 
the bankrupt’s property, and that ho had, if necessary, 
taken out the letters of administration, ns he was en¬ 
titled to do. There are cases which shew that where an 
executor uses goods belonging to a testator as his own, 
tliose goods may be seized under an execution against 
the executor. Here the bankrupt had, for nearly 
twelve years, possession of these goods, with the consent 
of all who were entitled to dispute it with him, and that 
is enough to satisfy the words of the statute. 


157 

1819. 

Fox 

againit 

Fishsx. 


Holroyd and Best Js. concurred. 


Rule refused. 


IIucKVALE and Another, Assignees of Atkins, 
a Bankrupt, against Kendal. 


Mondatf, 
Nouember 8th. 


^BJtAHAM had obtained a rule nisi for setting aside 
the judgment signed in this case for irregularity 
with costs. It appeared that the action had been tom- 


Aftcr delivery 
of an amended 
declaration, a 
demand of a 
plea is not ne- 


nicnced in Hilary term, and, after some intermediate en- 

_ title a party to 

proceedings, the defendant ultimately pleaded the ge- »ign judgment. 


neral issue, and gave notice of disputing the bank¬ 


ruptcy. 
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IIuckvalk 

agaiait 

Kxnoal. 


ruptcy. On the 20th May plaintiihi took out a 
summons to amend the declaration, which, on the 
22d May, was allowed, on payment of costs. The 
costs were taxed on the 24th May, On the 26th May 
the defendant’s attorney called at the office of the 
plaintifis* agent and desired that he would reply to his 
plea of tlic general issue. On the 4th June the amended 
declaration was delivered, and, on the 11th June, a 
rule to plead given: judgment was signed on the 
22d June, There was no demand of a plea. 


Casberd shewed cause, and contended that the de¬ 
mand of a plea was not neocssary in the case of an 
amended declaration; because there the party is under 
terms to plead within a specific time, and for this he 
cited Pearson v. Reyywlds (a), and Baker v. Hall (b). 
And, besides, there was no available plea in this case 
at all; for the general issue, which had been pleaded 
to a former declaration, was at an end. 


Abraham, contra. The defendant’s attorney re¬ 
quested a reply to the general issue, after the declar¬ 
ation had been amended, which shewed therefore that 
he meant to abide by that plea to the amended declar¬ 
ation. Then, as to the demand of a plea, the coses cited 
are different from the present; for, in them, the de¬ 
fendant has express notice of the time allowed. 

Per Curiam, The application of the defendant’s at¬ 
torney was previous to the delivery of the amended 
declaration. It is not possible, therefore, to say, that 

(a) 4 Bait, 571. (6) 1 Taunt. 538. 


there 
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there was a plea in the office when the judgment was 
signed. And, as to the other point, there being no 
authority to shew that there must be a demand of a 
plea in such a case as the present, we do not think it 
right to introduce such a useless ceremony. 

Rule discharged with costs. 


Brittain against The Cromford Canal 

Company/ 

'J’RESPASS for seizing and detaining plaintiff's 
barge. Plea, general issue. The justification of 
the defendants depended on a claim of an additional 
toll of one shilling per ton gross tonnage, on coal and 
coke navigated upon a certain part of the Cranford 
canal. The clause under which the claim was made 
was as follows: “ For all coal and coke which,shall 
be navigated, carried, and conveyed upon any part of 
the said intended canal from the place where the said 
canal shall cross the River Amber, or from any place 
within two miles thereof, and passing in the direction 
towards Cromford, the further sum of one shilling per 
ton.” At the trial at the last Derby assizes, before 
Abbott C. J., it appeared that the plaintiff’s barge, hav¬ 
ing commenced her voyage at a place more than two 
miles from the point mentioned in the above clause, had 
be^ navigated on a part of the Cromford canal, with 
coal and coke on board, within the specified distance, 
and that she was passing in the direction towards 
Cromford. The learned Judge, at the trial, thought that 
this did not make the plaintiif liable to pay this ad¬ 
ditional 


1819 . 

HuCXTAtB 

agamU 

KxHSAb 


Tuesday, 
November 9th. 


Wlicre, by a 
canal act, a toll 
of Is per ton 
was imposed 
upon ail coal, 
&c. navigated 
upon any port 
of the Canal, 
from a place A., 
or from any 
place witliin two 
miles thereof. 
Held, that this 
only applied to 
voyages com¬ 
mencing within 
those limits, 
and that no such 
toll was payable 
for coal loaded 
at a place more 
than two miles 
from A., al¬ 
though con¬ 
veyed upon a 
part of the canal 
within two miles 
of A. 
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against 

CROMFoao 

Cannl Comp. 


clitional toll. The plaintifT, therefore, had a verdict. 
And now 

N. O, Clarke moved for a new trial, on the ground 
that the learned Judge was mistaken in his construction 
of the clause. 


Aumoit (k J. I thought, at the trial, that the 
words “ navigated from,” used in this clause, de¬ 
noted a voyage from the j)lace where the goods were 
loaded on board the barge. I think so still. That 
place, in the present case, was not within two miles of 
the point specified in the clause, and, therefore, tiui 
plaint ill’was not liable for the additional toll. 


Uayley J. 'J'he ground for this toll was, that great 
expence was incurred by the company, in making this 
particular part of the canal. And, as persons who tra¬ 
velled only a short distance on the canal, would pay 
only a ‘'inall toll, the legislature provided, that if that 
short distance was in this particular spot, they should 
pay an atlditional toll. That reason, however, docs 
not ap})ly to persons wdit> come from a distance, and 
whose ordintiry payments, therefore, are more consider¬ 
able. I think, therefore, that the legislature, in using 
this mode of expression, must have contemplated a 
\oyagc commencing within the specified limits. Our 
construction may, perhaps, be inconvenient in cases 
where that voyage commences just beyond the limits, 
but we cannot make a new toll. 


Holboyd 
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Holroyd J. The words of a clause of this sort 
ought to be perfectly clear, before we impose a fresh 
tax on that part of the public using this canal. 

Best J. concurred. 

Rule refused. 


1819. 


Brittaih 
against 
Cromvoiid 
Cand Comp. 


^Mountstephen and Others agamst Brooke Tuesday, 

November Bdu 

and Others. 


^dj^SSUMPSIT by plaintiffs, as indorsees, against the 
defendants, as acceptors of four bills of exchange 
drawn by one Mills. Plea, statute of limitations. 
The bills were drawn in 1807 and ISOH. In order to 
take the case out of the statute, the plaintiffs, put in a 
deed between Mills and the defendants, dated June 20, 
1812, in which Mills and a person of the luinic of jS/i/Vcv 
covenanted that Uiey would indemnity the dcfend.ants 
again<.t the payment of these individual bills, which 
were recited in the deed to bo then outstanding and 
unpaid. The action was commenced within six years 
after the execution of this deed by tlie defendants. 
Ahboti C. J. who tried the cause, thought that this 
was sufficient to take the case out of the statute of limit¬ 
ations, and the plaintiff, accordingly, obtained a ver¬ 
dict. And now 


Whore, in a 
deed between 
defendants and 
a third person, 
defendants ac* 
knowledgcd, 
within six years, 
tlic existence of 
a debt, and the 
plaintiffs wen* 
wholly strangers 
to the deeti ■ 
Held, this was 
sufficient to 
take tiie case 
out of die sta< 
tutc of limit¬ 
ations. 


Gui'tiey moved tu enter a nonsuit. The question, in 
this case, is, whether this can be taken out of the sta¬ 
tute of limitations, by a deed to which the plaintiffs were 
no parties, and with which they had nothing to do. 

There 
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1819. There was, therefore, nothing from whence a promise 
to the plaintiffs to pay the debt could be implied. 

MOUNTSTIPIIKH 

against 

BnooKt. Abbott C. J. The statute was passed to protect 
persons who were supposed to have paid the debt, but 
to have lost the evidence of such payment. Here, how¬ 
ever, there is no such thing, for there is a solemn ac¬ 
knowledgment of the existence of the debt within six 
years, the legal effect of which is, to raise, of itself, a 
a promise to pay the debt. 

Rule refused. 


Ttiesday, Maiiriage agahist Lawrence. 

November 9th. 


Ao entr^ in 
tiie public 
books of a cor¬ 
poration, is not 
evidence for 
them, unless it 
be an entry of a 
public nature. 


'jpRESPASS for taking three sacks of wheat. Pleas, 
the general issue and several justifications, in which 
the defendant justified as water-bailiff of the borough of 
Maldertf in the county of Essex^ and the question was, as 
to the right of the corporation of that place to certain tolls. 
At the trial before Garrow B., at the last assizes for the 
county of Essex, the defendant, in support of his case, 
offered in evidence an entry from the books of the cor¬ 
poration, dated 18th year of Hen. 8., entitled, “ Mal¬ 
den. Curia Elcctionis ofiiciariorum ibidem tenta die Ve¬ 
neris primo post fcstuni Epiphanim domini anno R. 
Henrici 8.” 13mo. The entry was to the following ef¬ 
fect : It stated, that two ships, loaded with coal, had, on 
the 17th June preceding, arrived within the liberties of 
the borough; and that the master had, without any li¬ 
cence from thebaillffi} of the borough, and without paying 


any 
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any fine, delivered certain chaldrons of the coal, and, 
after having been warned of this infringement of the 
rights of the borough, had proceeded to finish the de¬ 
livery of their cargo ; upon which the bailiff and council 
of the borough assembled in the MotekaU, on the 23d 
June, and after consulting thcchaitcrof the corpor¬ 
ation, resolved to seize the ships. The ships having 
been seized, their masters, William Blockman and John 
Styngatti afterwards came and admitted their offence, 
and submitted themselves to the bailiffs. It then stated 
a fine of 4<05. imposed by the bailiffs, of which S6s, was 
remitted, and As. paid.^ The entry was signed 
P, GoISonrne, clericus ifcrgi prsedicti. The books 
in which this entry waft' found were the public books 
of the corporation, and contained the records, &c. of 
their sessions, which, by the charter of the borough, 
they were entitled to hold. The learned Judge 
rejected the evidence, and the plaintiff obtained a 
verdict. 

Taddy Serjt. now moved for a new trial, upon the 
ground of the rejection of this evidence. The books 
were of a public nature, and were, therefore, receivable 
in evidence. It may be admitted, that a corjmration is, 
as to its private rights, in the same situation as any 
individual. But this entry is a record of a public 
transaction, in which a fine has been imposed for a 
breach of duty; and it is found in the corporation 
books, in which all their public transactions are 
recorded, and where the account of what takes place at 
their sessions is to be found. Books of this sort were 
considered as evidence in The Mayor of Htdl v. 

Homer 


1S19. 


Marmagi 

afirfRif 

Lawriitcie. 
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Hatmer (a); and in Viner^s Abrid^eni^ vol. 12. p. 90. 
piacitum 16‘. it is held, that the common books of a 
corporation arc evidence, in regard they contain a 
register of their public transactions; and ibr this, the 
case of Theyhrd is cited, and Bex v. Mothersell (i) is to 
the same effect. 

Abbott C. J. It seems to me that this evidence was 
rightly rejected. This was no more than a minute made 
by a parly in his own memorandum-book, and it was, in 
fact, making evidence for himself. It is said these were 
public books in wliich this entry was found; but they 
were not public books for all purposes. If this entry 
had been of a public nature, it would have been differ¬ 
ent ; but this not being so, the rules of evidence require 
that it should not be received. 

Bayley J. This falls within the rule of evidence, 
which prohibits a party from making evidence for him¬ 
self. If a corporation enter theic ov\’n private business 
in the public court-book, that circumstance will not 
alter the nature of the entry; for if the entry apply to 
private transactions alone, it will still fall within the 
rule applicable to private books, whicii cannot be given 
in evidence for tlic party to whom they belong. 

Holroyd j. The book in which the entry is made 
•can make no difference, for it will not make the entry 
of a public nature because it is found in a public book; 
and if it be of a private nature, it is not receivable 
in evidence. 

Best J. concurred. 

Rule refused. 


(o) Covjp. 102. 


(&) 1 Str, 93. 
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Proctor against Manwaring. 

Debt for ponalties under 55 G. 3. c. 137. s, 6. The 
first count of the declaration stated, that tlie de¬ 
fendant was duly appointed overseer for the borough of 
Leominsierf in the county of Hcr^brd ; and that, during 
the time he retained such appointment as aforesaid, he 
did, in his own name, provide, furnish, and supply, for 
liis own profit, certain goods for the support and main¬ 
tenance of the poor of the said borough. The other 
counts varied the statement of defendant’s liability. 
Plea, general issue. At the trial at the lust assizes for 
the county of Hereford^ before Richardson, 5., there were 
several charges made against the defendant, which re¬ 
ceived an answer in fact. But there was one wholly 
uncontradicted in evidence. Anne Williatns, a pauper 
of the borough, was in the habit of receiving 8s. 6d, 
per week relief; and it was proved that the defendant, 
who ke|)t a chandler’s shop, paid her allowance on se¬ 
veral occasions, partly with goods from his shop, and 
partly in money. The learned Judge told the jury, 
that, ill his opinion, tlie act was intended to prohibit 
overseers from supplying the parish generally; or per¬ 
haps it might include a case where a })auper had been 
constrained to take a part in goods, but he left it to 
them to say, whether or not this had been consented to 
voluntarily by the pauper; telling them, that, if that were 
so, he was of opinion, that it was clearly not within the 
act of parliament. The jury were of opinion; that the 
pauper had voluntarily consented to take part in goods 
VoL. III. L and 


1810. 


Tuetdfiy, 


The statute 
5r, «.,■?. ft 137. 
s, 6. only pro¬ 
hibits cliurch- 
wardans or 
ovoroeers from 
supplying the 
workhouse, or 
tlie poor of tlio 
pori^i gener¬ 
ally; andtliere. 
fore, where an 
overseer, rcceir- 
ing an order for 
the relief of 
J. S., an indi¬ 
vidual pauper, 
paid J. S. |>art 
in money, and, 
by the consent 
of /. S, gave 
her the lemain. 
der in goods 
from his shop: 
Held, that he 
waii not liable 
to the penalty 
of loot, im¬ 
posed by tlie 
act. 
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and part in money, and found a verdict for the defend¬ 
ant. And now 

Peake moved for a new trial, on the ground of a 
misdirection of tlie learned Judge; and he contended, 
that the act amounted to a total prohibition of all 
dealings with paupers, by the overseers. The influence 
which such persons necessarily possess, is such as will 

t 

compel paupers to submit to impositions : and a half vo¬ 
luntary consent will be given, which it was the object 
of this act to prevent. The wwds of the sixth section 
arc not merely that overseers shall not furnish goods 
to the workhouses for their own profit, but also are, 
“ or otherwise, for the support and maintenance of 
the poor,” which seem to inchule every possible case, 
'^riie voluntary consent of the pauper was therefore im¬ 
material, and ought not to have been left to the jury. 


Abbott C. .1. This being a penal clause in this act of 
parliament, must not be extended by construction, and 
though there may be cases suggested, falling .within the 
mischief intended to be prevented by the legislature, 
yet, if they have not usetl pro})cr words, so as to include 
them within the prohibition, it is not competent for the 
Court to extend the act of parliament to them by con¬ 
struction. Now the words are, “ That no church¬ 
warden or overseer sh.all, under the pain of forfeiting 
100/,, cither in his own name or in the name of any 
other person, provide, furnish, or supply, for his own 
ju'ofit, any goods for the use of any w'orkhouse, or 
otherwise, for the support and maintenance of the ])oor 
in any jiarish, &c, for which he shall be appointed over¬ 
seer, during the time of his appointment; nor be con¬ 
cerned, 



IN THE Sixtieth Year or GEORQE 111. 

ccrned, directly, or indirectly, in lurnisliing or supplying 
the same, or in any contract relating thereto.” Now it 
appears from the expression “ for the use of any work- 
house,” and afterwards from that of “ the support of 
the poor,” tliat the poor generally, and not individuals 
of that class, lU'C intended to be [included within those 
words. An overseer, therefore, cannot contract for the 
workhouse, nor can he, if there sliouid be an inclement 
season, during which it might be considered desirable 
to furnish a general supply of coals or blankets to the 
poor, be the person to furnish such articles to the 
pari-sh. The exception seems to me to fortify this view 
of the case, by which two justices arc authorized, in 
case no person can be found within a convenient dis¬ 
tance competent to undertake the supply of such ar¬ 
ticles for sucli workhouse lor Ihf use the poor there, 
by certificate, to permit an overseer to contract and 
agree for such su})p]y. So that it seems to have been 
the intention of the legislature, only to prohibit over¬ 
seers from being contractors for the general biip})ly of 
the j)oor; and the word “ there” distinctly shews, that 
this j'art of the clause is applicable only to the poor 
who arc in thi‘ workhouse. This, therefore, narrows 
the construction of the })revious part of the clause. 1 
think, thcrelbre, that the case which was proved, does 
not fall wdthin the act of parliament. It would have 
been very easy for the legislature, had they so intended 
it, to have said, that it should not be lawful for an 
overbcer to deliver to any pauper articles in lieu of 
money ortlcred for relief, but they have rot so expressed 
tliemselves. I am, therefore, of opinion, that there 
should be no rule grunted in this case. 


L 
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Bavley J. I am of the same opinion. The object 
of the act was, to prevent imposition upon the parish 
by the overseers. If, tliereforc, goods arc required 
for the parish workhouse, or if any other general supply 
for the poor is wanted, the ovei’seer is not to furnish 
that supply; but it seems to me, these are the only 
cases contemplated by the act. Where a pauper car¬ 
ries an order for relief to the overseer, he has a right 
to demand it in money; and, in case of refusal, lias a 
speedy remedy, by complaint to the justice who made 
the order. If the conduct of die overseer in selling 
the articles be oppressive, the Justice may punish him 
lor it; but, if the overseer be absolutely prohibited from 
selling, it might be an hardship upon the pauper. For 
there being no w'ords distinguishing the case of money 
laid out by the pauper, after full jiuyment by the over¬ 
seer, from that of a payment partly in goods and 
partly in money, a pauper might be compelled, in case 
the overseer kept the only shop in the village wliere 
the articles were supplied, to go to a very inconvenient 
distance, for the purpose of purchasing them from some 
one else. 


Holkoyd J. However desirable it may pcrhajis 
be to prevent the mischief attending such cases us the 
present, yet we cannot extend a penal statute so as to 
bring this case within it. The words of the statute ap¬ 
pear to me applicable only to a genci'al supply of the 
poor by the parish officers. This case, therefore, does 
not fall within the act. 


Best J. concurrcdi 


Rule refused. 
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Doe, on the demise of Howson, against 

Wateuton. 

J^JECTMENT. The case was tried at the last 
Summer assizes for the county oi’ York belbre 
IVoud R. The following facts appeared: liohn't Ytm- 
ard, being seised of the premises, which were copyhold 
of tile manor oi Bothivell, surrendered tliem by writing 
dated 19th ,//////, 174.i, into the hands of the lord of 
the manor, “ To the use of certain persons therein 
named, their heirs and assigns for ever; in trust, never¬ 
theless, to and for the use, benefit, and habitation of the 
poor of the town of JtolJnvcIl for ever.” The trustees 
were duly admitted at a Court holdeii Octohtr 12, 1743. 
The lessor of the plaintiff' wiis the eldest son of the 
lost surviving trustee, who died in 1786, and he was 
tluly admitted tenant upon the inquisition of the 
homage upon the like trusts upon 20th October^ 1813. 
No evidence was given to shew when Robert Yoward 
died. At the trial, llidloclc JSeijt., for the defendants, 
objected that this surrender was void by the statute of 
9 fj. 2. V. .ib., none of its provisions having been com¬ 
plied with, and he cited Arnold v. Chapman («), to 
shew that copyhold lands were within that act. The 
learned Judge, being of the same opinion, directed a 
nonsu;’. And now 

Tindal moved for a new trial. He contended, that 
though a devise of copyhold was held to be within the 


1819. 


Wednesdatf, 
Noocpiiber 10(1). 


A convcyanco^ 
of copyhold 
lands to cha- 
ritablp uses, in 
tlip life-tiinc of 
the ]iarty, is 
within <) O. '2, 
3C., and 
therefore must 
be made witli 
the formalities 
required by that 
art. The 
Court will net, 
even after a lone 
;ind undisturbed 
enjoyment, pre¬ 
sume a bargain, 
and sale, and 
enrolment of 
tlie same in 
Chancery; 
Qumre, If it 
would be Butti- 
eient, in tlie 
case of eppy- 
hold, to declare 
the uses by a 
deed, eunfonn- 
ahly to 1) a. ‘J. 
c. 36., and to 
cau'rtisuch deed 
to be enrolled 
in Chancery, 


(a) 1 Ves. Sen, 108. 

L 3 
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ISO 

1819. 


Dok 

against 

'Wa7£KTOK. 


CASES IN MICHAELMAS TERM 

statute .9 G. 2. c. 36. in the case of Arnold v. Chapman 
yet, in this case, the gift is not by will, hut by convey- 
luico in the iifc-timc of the party, and a conveyance of 
copyhold is not within the statute. The statute directs 
that such conveyances shall bo made by deed indented, 
scaled, and deliven'd twelve months before the death of 
the party, and enrolled in Chancery within six months 
of its execution. But a copyhold estate cannot pass by 
bargain and sale, enrolled, and, therefore, it ft)llows, 
that it was not included within the act. And it is not 
within the mischief intended to be remedied. For a 
copyhold docs not pass by a private conveyance, but by 
surrender, which is a public act, done openly in the 
lonl’s court. But, st^condly, the statute does not make 
void the legal estate, and therefore, as the plaintiff has 
been admitted, he may recover at law. Doe., dnn. Tuone, 
Copei)iale.{h) Supposing, however, that a bargain 
and sale and an enrolment are necessary, they may, after 
so long an enjoyment, be })resumed to have existetl; 
Mayor of Kioffslon v. lloi ner (r), Rcji v. Buck- 
by. (d) And, as to the objection, that it <lid not ap¬ 
pear that the surrenderor, in this case, survived for a 
year after the surrender, it is sufficient to say, that, as it 
appears he was alive when the surrender took place, 
the Court will also presume that he continued alive for 
a twelvemonth afterwards. 


Abbott C. J. The case of Arnold v. Chapman, 
which has been cited, is a distincl authority to shew, 
that copyhold, as well as freehold lands, arc within the 
operation of the 9 G. 2. c. 36. And if it were perfectly 

(o) 6£iis/,3Jl. (b) Cowp. 102. (cl) 1 East, 45. 

clear, 
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clear, that it was impossible, for the mode of conveyance 
pointed out by the statute to be adopted, in the case 
of copyhold, the onl}’ consequence that would follow 
would be, that the statute would absolutely prohibit 
any conveyance of copyhold to chiirilable uses. But 
it w’ould, by no means, be a legitimate consequence, 
that co})yhold lands could lawfully be conveyed without 
the tbrinalities required by that act. The act was 
passed for the sake of public policy and to prevent per¬ 
sons from conveying their lands to charitable uses in a 
secret nuinner at or near to the time of their death. It 
therefore directs the execution in the presence of two 
witnesses, and the enrolment in Chancery, and makes 
it necessary that the party should survive for a year. 
It is said, that in this case, the Court may presume, if 
necessary, that a bargain and sale, and enrolment have 
been mailo. But the cases cited arc very distinguish¬ 
able from this, and no instance can be found, where the 
Court have presumed that an enrolment has been made. 
I am, therefore, of opinion, that no such presumption 
ought to be made, and, that there are no suilicicnt 
irroiuuls for <franlin^ this rule. 

o on 

Bavli:v J. I am of the same opinion. The statute 
meant to provide Unit a party who conveyed his lands 
to charitable uses, should, at tin; time of such convey¬ 
ance, be of full undcrstaJ)ding, and that the conveyance 
shouhl }) 0 sscss the greatest possible notoriety. It is 
said, that by a surrender of copyhold openly in the 
lord’s court, this will be effected. But that is not so; 
for, though the surrender, itself, be notorious, yet the 
uses to which the lands are surrendered, need not ap¬ 
pear on the rolls of the Court. Admitting that there 

L 4 could 
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could not be an operative bargain and sale in this ease, 
still the parties might, at least, have attained the object 
of notoriety, by executing a deed declaring the uses of 
the surrender, in the mode required by the statute, and 
liaving it enrolled in Chancery; but that has not been 
done in this case. As to presuming an enrolment, if it 
had appeared, that the rolls of Chancery had been 
searched, and a chasm liad been discovered about the 
period of this surreiuler, it might have been different. 
At present, there is no evidence, upon which such pre¬ 
sumption can be founded. 

Holroyd J. It appears to me, that copyhold lands 
arc within the mischief intended to be remedied by the 
statute .9 G. 2. r. 36.; and, if so, they fall within the 
rule of law, wliich says, that cjises within the mischief 
of a statute shall be held to be included in the general 
words of it. And, although a copyhold must pass by 
surrender, and not by bargain and sale, yet, it is clear 
that the uses of the surrender may be declared by deed 
indented and enrolled. That, howcvci’, has not been 
done in this case. 


Best J. concurred. 


Rule refused. 
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Badger against Ford. 

D ECLARATION slated, that plaintiff was lawfully 
possessed of a incssuagc or tenement, and sixteen 
acres of land, with the appurtenances, situate in 
the parish of Da^nihumt in the county of TJ’wr.r, 
and, by reason thereof, was entitled to have common 
for all his commonable cattle, levant and couchant, 
upon his messuage and land, on a common called 
Bcntnf Heathy situate in the parish aforesaid, every year, 
at all tiiiu's of the year, as to the messuage and lauds, 
with the appurtenances belonging; yet, that the de¬ 
fendant, well knowing, &c. built upon the said common, 
and inclo'.ed the same, &c. &c. Plea, not guilty. At 
the trial before Gamm B., at the last assi/es for the 
county of Essex, it appeared that the messuage and 
land, in respect of which the right of common was 
claimed, had, about fifty years ago, vested in the lord 
by forfeiture, and that he re-granted the same as a 
copyhold, with its appurtenances, to have and to hold, 
according to the custom of the manor. It also ap¬ 
peared, that for upwards of 1 50 years, the lord had 
been in the habit of granting leases of parcels of the 
waste of the manor, under which inclosurcs were made; 
and that, under similar leases, the whole of the com¬ 
mon ill i|ucstion was inclosed in the year 1810. There 
was no other waste upon the manor upon which the 
commoners could depasture their cattle, at all times of 
the year, although they turned their cattle on the 
king’s forest during all but the fence months. It was 

coii- 


1819. 


Thursday, 
Nomnt^ lltb, 
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contended at the trial, first, that the tenement in 
respect of which the action was brouglit, having 
vested ill the lord by forfeiture, the right of common 
became extinguished, and tlic re-grant of it as a 
copyhold tenement, cum pertinentiis, did not recreate 
the right of common; and, secondly, that the circum¬ 
stance of the lord having, at all times, granted leases of 
parcel of the waste, raised an imjilication that such a 
power was reserved to him at the time of the original 
grant. The learned Judge directed the jury to find a 
verdict for the plaiutitT, with liberty for the defendant 
to move to enter a nonsuit upon both these points. 
And now, 

Marnjat moved accordingly; and he contended, first, 
that the copyhold, to which the right of common was 
annexed, having itself become extinguished, in conse¬ 
quence of the customary estate having vested in the 
lord by forfeiture, the right of common was also 
destroyed ; and he cited Massam v. Hunter, (a) 'riierc, 
a copyhold to which a right of common was annexed, 
being enfranchised by the lord, had become extin- 
giiislied, and the lord granted it in fee, cum pertinentiis; 
and it was there held, that this gave no right of com¬ 
mon, for the common was gained by custom, ami 
annexed to the customary estate, and was there¬ 
fore lost with it: common, of its own nature, not 
being incident to a copyhold estate, but a collateral 
incident gained by usage. Secondly, admitting the 
plaintiff to have a sufficient estate to entitle him to 
maintain this action, still, the usage which has existed 
for 150 years for the lord to grant parcels of the w’aste. 


(fl) Yelv. 189. 


IS 
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is sufficient to raise a presumption that the lortl 1819. 
reserved the power to liimself at the time of the 

Badoir 

original grant. agmnst 

Ford. 


Abbott C. J. When a copyhold tenement is seized 
into the hands of the lord, it does not therefore lose its 
right of common; for that right is annexed to all cus¬ 
tomary tenements, demised or demisable by copy of 
court-roll: and while the estate remains in the lord, it 
continues demisable. If^ indeed, the lord grants the fee 
to a copyholder, it never can again become a copyhold 
estate, i’or it ceases to be demisable by copy of court-roll. 
In this case, if the lord had brought an action against the 
plaintiff for turning on his cattle, there can be no doubt 
that he might have pleaded that this was a customary 
tenement, deini‘!ablc by copy of court-ndl; and that, 
by custom of the manor, all such tenements had a right 
of common. As to the second point, I think it is too 
much to suppose a reservation of a pow'cr by the lord, 
at the time of the original grant, the effect of which 
would be to enable him to annihilate the right of 
common altosether. Such a custom cannot exist. I 
am, therefore, of opinion that there should be no 
new trial. 


Rule refused. 
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A deed con¬ 
tained a power 
of attorm>y to 
v/. U. to deliver 
buisiii of tlie 
preniisi's, ac¬ 
cording to the 
form and etfucl 
of tlie deed: 
Held, tli.it it 
was not neces¬ 
sary for the 
attorney to 
make livery on 
the day of the 
date Ilf the 
deed, but that 
his power w.is 
well executed 
ufturwardb. 


Roe, on demise of Heale and Others, 
Assignees of Dingle, a Bankrupt, agamst 
Rasiileigij. 

j^JECTMENT for premises in Cornxvall. At the 
trial at the last assi/es for that county bclore Bcsl J. 
it appcareil, that tlie defeiulant, by a deed, dated 29th 
Sej)/emb(Tf 1790, htid frraiited the premises in question 
to Josejj/i Dingle, to hold from the date thereof for his 
lilt*. The lease contained a power of attorney to de¬ 
liver seisin as Ibllows: “ C. Jl. doth, by these presents, 
make, constitute, and appoint A. B. and fp'. T., his 
lawful attorney and attoriiies, jointly and .severally for 
liiin the said C. B., in his name, into the said premises, 
or any part thereof, in the name of the whole, to enter 
into full and peaceable possession and seisin thereof, for 
him the said C. li., and in his name to take and have, 
and after such entry, posse.ssion, and seisin thereof had 
and taken, the like full and peaceable possession and 
seisin thcreoli or of some part thereoli in the name of 
the whole, up to the said Joseph Dingle, to give and 
deliver, according to the form and effect of these ])re- 
sents.” On the lease there was indorsed a memoran- 
diini of livery of seisin having been matle by JV. T., 
one of the above attornies, to Joseph Dingle, on the 11 ih 
Januaty, 1791. It was objected at the trial, that under 
these circumstances, the lease was not good, inasmuch 
as livery of seisin could not be made by attorney on a 
day subsequent to the date of the lease, unless the attor¬ 
ney was specially authorized so to do; and Hennings 

V. Pauchard 
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V. (fl) was cited. Best i. directed a verdict 1819. 

for tile plaintiff^ but reserved the point. And now - 

Rar 

against 

Adam moved to enter a nonsuit. A power of this 
sort must be strictly pursued, being only a bare autho* 
rity, not couplet! with an interest. Now the power was 
to give livery of seisin, according to the form and cilecl 
of the lease, which must mean livery of seisin, on the 
29th September^ the day of the date. The ease of Heu- 
V. Pauchard is precisely in point. There the 
date of the lease was the 10th June, the livery of seisin 
the 23tl July, and, being by attorney, the lease was 
held void. In Tiler's (b) case, where the lease was 
for life, to ciamnence at Michaelmas, and the lessor 
made livery after Michaelmas, it was held to be a good 
lease. So if he makes letter of attorney to give livery 
alter Michaelmas; but if he makes letter of attorney 
to make livery generally, and the attorney makes livery 
after Michaelmas, that is a disseisin to the lessor; so 
that there it appears that the Court takes a distinction 
between livery of seisin by the lessor and by his at¬ 
torney. The former may make livery at any time, but 
the latter only according to the special authority given 
to him. It is said, that the case in Cro. Jac. has been 
overruled by Freeman v. West (c) ; but, in that case, 
this point seems to have been taken for granted, and 
The Dean and Chapter of Worcester's {d) case, upon 
which l.ord Chief Justice Pratt relics, iloes not seem 
to warrant such a conclusion; for there it was a lease 
for life, to commence a die datus, and the letter of 
attorney was to make livery the next day, which was 

(fl) Cro. Juc. 15.1. {b) 2 Holt. Eep. 360, 

(ff) a in/u 167. (d) Palmer, .10. 

the 
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the day of the commencement of the lease, according 
to the then prevailing decisions. Besides, in Doe v. 
Walton (a) the case in Wilson was stated to be a mis¬ 
take. lie also cited Butler v. Fincher {b ); Vin. Abr, tit. 
Feoffment^ U., and 1 liollc^ Abr, 828. Buckler v. 
Hardif, (c ) 


Abbott C. J. If this objection were to prevail, it 
must have the effect of avoiding very many leases, 
particularly ecclesiastical leases, in which livery of 
seisin has been made by attorney. But, notwithstand¬ 
ing that mischievous consequences would follow from 
our decision, if I entertained any doubt upon the sub¬ 
ject, I should be disposed to grant this rule, for the 
purpose of having the point discussed. As that, how¬ 
ever, would naturally excite great doubt and alarm, in 
many persons whose interests would be affected by it, 
and as I do not entertain any doubt on the subject, I 
do not think we ought to grant the present a])plicutlon. 
Had the case in Croke not been overruled by any sub¬ 
sequent authority, I should, although I do not under¬ 
stand the principles upon which it was determined, have 
yielded to it so far as to have granted this ap})lication, 
for the purpose of having the question decided in a 
more solemn manner. But that has been already over¬ 
ruled, after two arguments, in the case of Freeman v. 
West, upon reasons which appear to me to be quite sa¬ 
tisfactory. The Court there held, that a power to 
deliver seisin, according to the true meaning of the 
lease, did not confine the attorney to make livery of 
seisin on the particular day of the date of the deed, 

(«) Cm'p, 191, {b) Uiiltl, 301i. (r) Qeo.EL 

but 
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but extended to hi'> doing bO at some convenient oppor-> 
tuiiity atterwardb. 1 tliink, tlieretbre, that the livery 
of seisin was properly made in this case, and that we 
ought to refuse this rule. 


159 

1819. 

Roa 

ag<Un$t 

RAftauiGH. 


Bayley J, I am of the .same opinion. Fieeman v. 
IJW/ ib a direct authority in point, and the reason of the 
thing is in favour of that decision. It is said, that that 
case is broken in Upon by the autliority Doc v. Watton. 
But that is not so, for the mistake alluded to there, ap¬ 
plies not to the case but to the supposed opinion oi Wil- 
mot J. stated at the end of the case by the reporter, and 
■which is corrected by jhhunl J. in Doc v, Walton, 


HoLUOYii J. The case of Ftcenum v. IVcsi seems to 
me to have been rightly determined, and I think it 
ought to govern our present decision. It has been ar¬ 
gued in the present case, that the power was to deliver 
seisin according to the tenor and effect of the deed; 
and it is contended, that the livery of seisin in this case 
was not according to the tenor and ellect of the deed, 
because no freehold was conveyed by it till a subse¬ 
quent peiiod; but that objection was considered in 
Fteamav. llcsl^ where the words of the power were 
similar to the present, and yet the Court there would ^ 
not narrow the construction. The true meaning of 
such a power is, that the attorney shall deliver seisin 
at any convenient day subsequent, and that the lessee 
shall hold according to the tenor and effect of the lease; 
and there Piatt C. J. said, that it woulil make no dif. 
ference where the livery is made by the lessor himself, 
or his attorney, according to the tenor, eflect, and true 
Qigauing of the leas»e, six mouths after the date. As 

to 
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to the case of Hennings v. Pauchardy it is difficult to 
say wliat were the true grounds on which it was de¬ 
cided. But, perhaps, it may be explained. That was 
a special verdict, and the jury found a demise on the 
10th Jmu\ which demise implied a livery of seisin on 
that day, for without that, it would not be a complete 
demise; and if so, it would clearly be repugnant and 
inconsistent, in the same special verdict, afterwards, 
for the jury to find a livery of seisin bn the 2Jd Julij. 
1 think, therefore, that this verdict is right, and that 
we ought not to grant this rule. 


Best J. At the time of the trial, no other case was 
cited, but that from Cro. Jac.; and though I did not 
see the princij)le on which that case proceeded, I 
yielded to its authority, and reserved the point. But 
if Freeman v. West had been cited, I should not have 
done so. It is observable, that Lord Coke, when he is 
describing what is necessary to make a good livery of 
seisin, docs not allude, in the least, to the necessity of its 
being made on the day of the date of the deed if made 
by attorney, and that afibrds a presumption that it is 
not necessary. But the case in Wilson (f/) is expressly 
in point, and the Court there, after two arguments, 
overruled the former decision. That case is much more 
consistent with reason, and ought to be adhered to. 
Although I cannot yet distinguish this case from //<"«- 
nings V. Patichard, yet, as that case has been properly 
overruled, I am of opinion that this verdict ought not to 
be now disturbed. 

Rule refused, {b) 

(а) 1 lat/. JtQ- a. 

(б) See WuUer v. Dean and Cha 2 >ter Nuriaicli, Moore, 875. where 
the idune point was decided. 
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The King against Richard Carltle. 

defendant had been convicted, upon an inform¬ 
ation filed against him by the Attorney-General 
for a blasphemous libel. The information was precisely 
similar to the indictment in the case of The King v. 
Williams, HawelVs State Trials, vol. 26. p. 656. And 
being now brought up for judgment, 

Denman moved in arrest of judgment. The charge 
in this information is of an oficnce at the common law; 
but the 9 & 10 JV. 3. c. 32. must be considered as 
having repealed the commoii law in this respect. It 
may be laid tlown that where a statute prescribes a 
I)articular mode of procealing, and affixes a jiarticular 
punishment to the oifence, there, unless there be an 
express saving of the common law, the only mode of 
proceeding is upon the statute. In the 5 2'lLiz. r. 9. 
there is an express saving of the common law us to 
perjury. And the 5 ik 6 Kd. 6. c. 14. is to the same 
eficct; for, after the pas'iing of that act until the 
12G. 3, r. 71., by which it was repealed, it does not 
appear that forestalling was an ofience at common law. 
Now the statute of 9 & 10 JV. 3. c. 32, provides tluit 
persons committing the offences there specified, who 
shall be convicted thereof by the oath of two witnesses 
shall be subject to certain disabilities, and punished in 
a particular manner, over whicli the Judges have no 
discretion. Now ilj after that statute, it reinaincd an 
ofience at common iaw, the discretion as to piniish- 
VoL. III. M incnt 
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ment would be still in existence, although that act had 
provided the contrary. Besides, certain privileges arc 
given by the act to defendants, such as the necessity 
for two witnesses, and information within four days, 
and a power of recantation. Now of these the de¬ 
fendant would be deprived, if it were competent totally 
to disregard the statute, and to proceed at common 
law’. It has undoubtedly been determined, that a blas¬ 
phemous libel is an offence at common law. But 
Tmjlor’s case («), where that was laid down, w’as de¬ 
cided before the statute. And, in the cases since tin? 
statute, viz. Hex v. Hall (6), Hex v. iVoolston (c), Hex 
v. Williams (//}, and Hex v. Eat(m{e)^ it does not ap¬ 
pear that this objection was taken and over-ruled. 
{Ilolrojjd J. In the report of Hex v. Wonhlon, given 
more fully in Fifzgibbon, p. 61., you will find that the 
obj'ection was taken, and expressly over-ruled.] It 
may be fairly doubted whether Hex v. IVoohlon was 
properly a case within the statute. And if it w'ere not, 
then Taylot^s case was an authority to shew that the 
offence there charged w'as tin offence at cuninion law. 

Abbo'I’T C. J. I consider it to be perfectly clear, 
that the 9 & 10 IE 3. c.-Si?. did not take away the com¬ 
mon law punishment for this offence. Its title is “ An 
Act for the more effectual suppressing of Blasphemy 
and Prophanencss,” and the preamble recites the ob¬ 
ject to be “ for the more effectual suppressing of the said 
detestable crimes.’" And, for this purpose, it imposes 

(/>) Sfrtuif^. ‘lie. 

(ft) lIiHv. SU Tr.‘2(i, 


(a) 1 Vent. 2J)J. •“ Kcb, 607. 

(f) S3‘l. 

f«>) Not reported. 
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certain disabilities on pei'sons convicted, which arc of a 
very high and severe nature. But it np]iears to me 
that the legislature intended not to repeal the com¬ 
mon law on this subject, bujt to introduce certain pe¬ 
culiar disabilities as cumulative upon the penalties jnv- 
viously inllicled by the common law. The very severe 
nature of these disabilities might well induce them to 
introduce provisions of the nature contained in the 
second and third sections of the act. Now 1 take it to 
be a general rule, that where there is a inihdemeanor at 
c'ommou law, a statute providing a particular piinihh- 
inent for it does not repeal the coniinoii law ; and the 
rule laid down by Lord Mamfiild in llvx v. Itobin- 
son (/?) is this, that where a statute creates a new 
oUencc by prohibiting and making unlawful any thing 
which w'as lawful before, and appoints a specilic re¬ 
medy against such new oflence (not antecedently un¬ 
lawful) by a particular sanction and particular method 
of proceeding, that particular method of j)roc<eding 
must be pursued, and no other. But where the olleuci* 
was antecedently punishable by a common law proceetl- 
ing, and a statute prescribes a jwrticular remedy by a 
summary proceeding, there either method may be pur¬ 
sued, and tlie prosecutor is at liberty to proceed either 
at common law or in the method prc‘cribcd by the sta¬ 
tute; because there the sanction is cumulative, and does 
not exclude the common law punishment. The present 
case seems to me clearly to fall within the rule laid down 
by Lord Mamjicld^ and t])e distinction there laid down 
is, I apj)rehend, well-ft)undcd, and grounded, too, on 
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good authority. If a statute makes that felony which 
was a misdemeanor at the common law, we know that 
the misdemeanor is merged in the felony; and it can- 
not be proceeded upon as a misdemeanor afterwards; 
but I believe many instances will be found in which 
prosecutions at the common law are constantly car¬ 
ried on against certain offences, althou^ there arc 
statutes enacting particular punishments for those of¬ 
fences, and providing that a particular course of pro¬ 
ceeding shall be adopted, in order to bring them 
within their operation. I take the principle to be 
perfectly clear, and to have been long established ; and, 
therefore, I am of opinion, that the argument now 
addressed to us ought not to prevail, and that there 
is no ground for arresting this judgment. 


Bayley J. It is always a great satisfaction to find 
that the point argued before the Court has lieen already 
decided, and that seems to me to be the case upon the 
present occasion; for the rule laid down in Hex v. 
Robinson is directly in point, that where an act of par¬ 
liament does not vary the class and character of an 
offence, but only directs that it shall be proceeded 
against and punished in a particular way, the punish¬ 
ment given by the act is cumulative. ItJ however, the 
class and diaractcr of nn offence be varied; as, for 
instance, if from a misdemeanor it be made a felony, 
the case is widely different. Here Tat/lor^s case de¬ 
cided that blasphemy was a misdemeanor at common 
law, and the statute does not make it more than a 
misdemeanor. The punishment, therefore, given by 
the act is cumulative on the punishment at common 
la\t. Besides, it appears from the report of Bcr v. 

Woolst on, 
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taken and over-ruled. I think, therefore, that there is ' 

The Kiva 

no ground for the present motion. ag^u 

Cakui* 

Holroyd J. 1 am of the same opinion; and, 
even if the objection had not been made and over¬ 
ruled in Rex v. Woolston^ I should have had no 
doubt about it In the case of Hex v. Lopez, whicli 
was before the Court a few days ago, the indictment 
was for bribery, and it was laid to be an offence at 
common law. But no such objection as the present 
was there taken. 

Best J. It has long been a settled maxim, that 
neither the provisions of the common or statute law are 
abrogated but by the express words of an act of par¬ 
liament, or by subsequent enactments, so inconsistent 
with the previous law as to raise a necessary impli¬ 
cation that the legislature intended it should be altered. 

To bring into doubt what Judges and learned writers 
have treated as indisputable, we arc referred to 5 EUz, 
c. 9., and 5 & 6 E(L 6. c. 14. The first of these sta¬ 
tutes is supposed to contain a clause for continuing the 
common law proceedings against perjury. The 13th 
section, which has been alluded to, will be found to 
have no reference to the common law, or any proceed¬ 
ings upon it, but to a power then vested in the Chan¬ 
cellor and certain other great officers, which the sta utc 
calls an absolute ]}ower to punish perjury. But tnis 
clause was introduced to prevent those Judges, who 
exercised an unfettered discretion, from indicting a 
less punishment than that which this statute denounced. 

As to the 5 & 6 Ed» 6. c, 14., neither that act nor any 

M \\ of 
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ol‘ the other acts which were made during the reign 
of Ed. 6. against regrating and forestalling, were ever 
considered as abrogating the common law misde¬ 
meanor. All the writers on the criminal law considered 
regratiiig and forestalling as offences at common law', 
whilst the statutes were in force, and since the repeal 
of these laws by 12 G. 3. c. 71.j many persons have 
been convicted of these offences; although it appears, 
from the repealing statute, that the legislature rather 
intended to stoj) all prosecutions than to revive the pro¬ 
ceeding at the <”)i’^inon law. So farYrom the statute of 
William containing provisions so inconsistent with the 
coninion law, as to operate as a repeal by implication, 
as fill* as it applies to the offence of libel, it seems in¬ 
tended to aid the common law. It is called “ An Act 
ibr the more effectual yu[)pression of Blasphemy and 
Prophaneness.” It would ill deserve that name if it 
abrogated the common law, inasmuch as, for the first 
offence, it only operates against those who are in pos¬ 
session of offices, or in expectation of them. The rest 
of the world might with impunity blaspheme God, and 
prophane the ordinances and institutions of religion, if 
the common law punishment is put an end to. But 
the legislature, in passing this act, had not the punish > 
nient of blasphemy so much in view as the protecting 
the government of the country, by j)reventing infidels 
from getting into places of trust. In the age of toler¬ 
ation in which that statute passed, neither churchmen 
or sectarians wished to protect in their infidelity those 
who disbelieved the Holy Scriptures. On the con¬ 
trary, all agreed, that as the system of morals which 
regulated their conduct was built on these Scripture.s, 
none wcie to be trusted with offices who shewed they 


were 
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yvcTc under no religious responsibility. This act is 
iiot confined to those who libel religion, but extends to 
those who, in the most private intercourse by advised 
conversation, admit that they disbelieve the Scrip¬ 
tures. Both the common law and this statute arc 
necessary; the first to guard the morals of the people; 
the second for the imnicdiato protection of the go¬ 
vernment. 

Rule refused. 

The defendant was afterwards, for this, and for an¬ 
other blasphemous libel, sentenced to pay a fine of 
1500/.; to be imjirisoncd for three years, and to find 
sureties for his good behaviour for the term of his 
life. 


The King against Mary Carlile. 

^^URNEY, on the first day of this term, obtained a 
rule nisi against the defendant, who was the wife 
of the defendant in the former case, for publishing a 
libel, entitled “ The Mock Trial of Mr. Carlile." It 
however, contained a true and correct account of what 
took place at the tria^ at Guildhall. In the course of 
that trial the defendant had read over, to the jury, the 
whole of Pame\ Age of Reason, which was the book, 
for the publication of which he was indicted; and he 
accompanied it by arguments and statements of a most 
blasphemous and indecent description, the whole of 
which, together with the book, were republished by the 
present defendant, as a part of the trial. And the dc- 

M 'I fendant 
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against 
Cahuuc. 


Snlnrd I /, 


It Is not law Till 
to jiiililisli even 
a collect ac¬ 
count of the 
Iiroccedin^ in 
a court of jus- 
ticc, if such an 
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The Kino 
n^ainU 
Cabuue. 


iendant now shewed cause, in person, upon the ground 
that it was lawful to publish a correct statement of 
what actually took place in a court of justice. 


Gitm^ and G. W, Marriott, in support of the rule, 
were stopped by the Court. 


Abbott C. J. There can be no doubt in the mind 
of the Court, or of any person acquainted with the law 
of the country, that if, in the course of a trial, it be> 
comes necessary, for the purposes Of justice, that mat> 
ters of a defamatory nature, should be publicly read, it 
does not, therefore, follow, that it is competent to any 
person, under the pretence of publishing that trial, to 
re-utter that defamatory matter. In the case of Hex v. 
Creevey (a), the defendant, a member of parliament, had 
made a speech in parliament, which contained matter 
of a defamatory nature on some individual, and he af¬ 
terwards thought lit to publish that speech in a news¬ 
paper. Now, his privilege, as a member of parliament, 
authorised him to deliver that speech in the house of 
parliament; but it did not authorise him to publish 
even a correct account of that speech in a newspaper, 
and the judgment of the Court followed upon that pub¬ 
lication. The law, I take to be most perfectly clear, 
and, therefore, this rule must be made absolute. 


•Bayley J. I remember perfectly well the case of 
Rex V. Crecocy, and I remember perfectly that the case of 
Ciirry v. Walter {b), which has been referred to, was then 
under the consideration of this Court, and Lord Elloi- 

Ih) 1 Jfoi. .<r Pul. JS5. 

ho! (HtClft. 
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borough^ in very strong and expressive words, stated, 
that that case must be taken with considerable qualifi¬ 
cations, and that, whenever it should distinctly come 
under consideration, he should intimate what his opi¬ 
nion upon that decision was. And the opinion deli¬ 
vered by me then, was to the same effect, and was one 
which I have entertained for a very long series of years. 
We are bound, for the purpose of justice, to hear evi¬ 
dence in the course of judicial proceedings, the public¬ 
ation of which, at any distant period of time, or at any 
time afterwards, may have the effect of an utter subver¬ 
sion of the morals and religion of the people. The 
first time I had occasion to consider this subject was in 
the case of some trials for adultery. It very often hap¬ 
pens, that, for the purposes of justice, our ears may be 
shocked with extremely offensive and indelicate evi¬ 
dence. But, though we are bound, in a court of 
justice, to hear it, other persons are not at liberty, 
afterwards, to circulate it at the risk of those effects, 
which, in the minds of the young and unwary, such 
evidence may be calculated to produce. I am sa¬ 
tisfied, that whenever that point has been under the 
consideration of this Court, it has always been 
viewed, and must, invariably, be viewed in the same 
way. With respect to what has been said, as to 
the going on to publish this account, it is right that 
it should be known, not only that the party who 
originally prints, but that every person who utters, who 
sells, who gives, or who lends a copy of an offensive 
publication to any other person will be liable to be 
prosecuted as a publisher, and it will be no excuse for 
him, that it was a faithful representation of that which 

a C«)nr( 
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The Kikc 
against 

Cahulk. 


a Court of Justice, in the discharge of its duty, is 
bound to hear. 

Holroyd J. The case of Jfex v. Creevnj was not the 
first ease in which it was determined that it is libellous 
to publish, in a newspaper, a correct report of a speech 
made in parliament. It had been determined before, 
in the case of Lord Abingdon (a), who made a speech 
in parliament, reflecting on the character of his soli¬ 
citor, and then published it in a newspaper; and an in¬ 
formation was granted against him for that ofiencc. 
He insisted on his right to publish it, but the Court 
gave their opinion that, altlvnigh he had a right to 
express that in parliament, he had no right to publish 
it out of parliament and to circulate it, as it con¬ 
tained scandalous reflections on an individual. 

Best J. In deciding in this case, it is not necessary 
to touch the case of Curry v. Walter, because that case 
went on this jirinciple, that it was a fair report of 
that which passed. It is impossible to look at the title 
of this publication, and say this is a fair or a proper 
report of the proceedings of the trial of this party. 
It begins by calling itseU the mock trial of that person. 
No man can be so absurd as to suppose that he brings 
himself within the protection of any case which has dc*- 
cided that it is lawful to publish the proceedings of a 
Court of Justice, who, in the very first line of his pub¬ 
lication, libels the Court In which that verdict has been 
pronounced. But, I think it right, on this occasion, to 

(a) 1 N. 1\ C. 
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express my opinion of the case of Cuny v, JValter; I 
think it is certainly lawful to publish the proceedings 
of Courts of Justice, but, w'hen I say tliat, it must be 
taken with this qualification, that what is contained in 
the publication must be neither defamatory of an in¬ 
dividual, lending to excite disaffection, nor calculated to 
offend the morals of the people: for, if it contains that 
which is calculated to produce any of those effects, in¬ 
stead of disseminating useful knowledge, it will produce 
great mischief. When I say, therefore, that the pro¬ 
ceedings in Courts of Justice may be published, I do 
not give my sanction to the authority of that case of 
Curry v. Walter, without imposing these conditions. I 
hope, considering the case and considering the situation 
of this party, it will be enough, that the law of the land 
is known upon this subject, and that any further sale of 
these publications will be stopped; and, if that be 
the case, I have no doubt, considering in whose hands 
this prosecution is placed, that vindictive measures will 
not be had recourse to. 

Rule absolute. 


Tlie Kino 

activist 

Caulilk. 


The King against Tiic Inhabitants of Croft. 


Monrldi/, 

l.ltit. 


justices removed, by their order, William Tiic «;t:itntcs of 
HaeJeett zomX his family, from the parish of CVo/? r.Tl!*, anil n 
to the parish of Sto/icy Stautan, both in the county of k an- 


in p.iii inntcriA, 

ami must receive a cons*ruction; ami therefore, ulK.ca pauper, in mlilitior 

house anti lantl, had “a;>istetl” three cows in the field* of his laiullnril for two or tl 
months, hut no positive couli.u't for stjcli agistment was pioved : It was held, that the a's- 
smns might projieily infer that tliis w.is “ taking a lease of a tencnieiit,” witliin the 9 id 
10 1/. n. f. 11., so as to discharge a certificate, although the value of the .igistuu’ii if^ 
iitnipiili'rl o)ilt/ for t/ir time of th lu lutilouiipahjii, was not sidliciciit. if added ((«t'n'hoi 
aiul laud, to make up the value oi 10/. 


Li'if’iwta. 
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JLeicesterm The sessions, on appeal, discharged the 
order, and stated the following case: 

The pauper was born in the appellant's parish, but 
was afterwards bound apprentice lo, and served Edward 
Stephens^ in Crofts for several years. The respondents, 
in answer to this, produced a certificate from Earl 
Shiltotit acknowledging the father of Edward Stephens, 
Elizabeth, his wife, and Francis, their child, to belong 
to that parish. The appellants then proved, that the 
father of Stephens, after he came to Croft, under the 
certificate, occupied a house and homestead in Croft, 
and, at the same time, some land in Marston, and that 
in one year, while he was in the occupation of the said 
premises, he agisted three cows for two or three 
months in the fields of his landlord. No positive 
contract for the agistment was proved. The Court 
determined that the three cows were agisted for 
above forty days in the year, and that the average 
value of the agistment, reckoned by the year, added 
to the value of the other tenements, made the whole 
above ten pounds per annum; but, if the value of the 
agistment, taken only for the time that the cows were 
on the land, were to be added, it would make the whole 
less than ten pounds. 


Header, in support of the order of sessions. The 
two statutes of 9 & 10 W. 3. c. 11 ., and 13 & 14 Car. 2. 
c. 12. 5. 1., being in pari materia, ought to re¬ 
ceive a similar construction; and it has often been 
decided on the latter statute, that a tenement taken 
for less than one year, if of the yearly value of 104, 
will confer a settlement. Ilex v. Shenston. {a) Hex v. 


it) /imi. S.r. 17 J. 


Sfn/i r 
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Stoke, (a) Rex v, Hollington. Xb) Bex v. Stoke-iipon- 
TreiU{c\ and Rex v. Darley Abbey {d). As to the cir¬ 
cumstance of the word lease being mentioned in 9 & 
10 W, 3, c. 11., that is immaterial. The statute did not 
mean to create a new settlement, but to restrain the 
mode of discharging a certificate to two of the old spe¬ 
cies of settlements; and it is no where said, that the 
occupation must be for a year. Tlie lease must be “ of 
the value” of ten pounds. Now that must mean 
“ yearly value,” for otherwise, as there are nine inter¬ 
vals of forty days in each year, the tenement, to confer 
a settlement, would be of the annual value of 90l., 
which would be an absurd consequence. But, if neces¬ 
sary, it may, on the evidence stated in this case, be 
presumed, that there was a lease. For the sessions 
have found in fact, by their decision, a contract for the 
agistment; and all that is meant by the part of the 
case stating that no positive contract was proved, is, 
that no evidence directly proving it was offered. But 
there was evidence from whence such contract may be 
inferred, and the sessions, by their decision, have shewn 
that they did draw such an inference. 


179 

1619. 

Tbs Kura 
agahut 
The Inhabit¬ 
ants ot’ 

<?aorT. 
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Denman, G. W. Marriott, and Dwarris, contra. In 
this case an express contract should be shewn. For 
the words are not “ come to settle on a tenement;” 
but bona fide take a lease of a tenement;” and any 
positive contract is negatived by the sessions. The 
objects of the two statutes were very different, the one 
being to prevent removals only, the other to remove 

(a)2T.R.45l. (6) 3 £.113. 

(c)lO£. 49fi. (d)14£. 2S0. 

the 
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the disability of conferring or obtaining settlements, 
under which certificate-men were placed: and, there¬ 
fore, it was natural, that greater strictness should be 
used in the latter case. Here the cattle might be in 
the fields of the landlord, by trespass, or by indulgence 
on his part; and the word “ agisted” alone is not 
sufficient for the Court to infer a contract from it: at 
any rate, that should have been an inference distinctly 
drawn by the sessions, who have not done so. If the 
parties had no evidence, directly proving the existence 
of a Icjise, they m ust fail. But that afiords no reason 
for making an inference in their favour. Then the 
value is not siillicient, for the 9 and 10 JV, 3. c. 11. 
says, that the tenement must be of the value of 10/, 
Now it is expressly stated, that for the time it was 
actually occupied, it was not worth 10/. 

Abboit C'. J. The C]uc''(ion in this case, arising on 
tlic construction of the stat. 9 and 10 IE 3. c. 11., bv 
which no person who shall come with a certificate into 
a parish, shall gain a settlement there, unless he shall 
really and bona fide take a lease of a tenement of the 
value of 10/., is one of general importance. In the 
course of the argument, my opinion has varied on the 
point. The Court will, therefore, reserve its judgment 
on that part of the case. On the other point, how¬ 
ever, I entertain no doubt. If the facts stated by the 
sessions in this case, were not sufficient for the Court 
to form any reasonable conclusion as to what must 
have been the inference of fact drawn by the scs.sions, 
we would send the case to be re-heard; but it seems to 
me lliat they arc sufficient, and that the inference of 
fact drawn by the sessions was right. It is staled in 

4 the 
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the case, that the pauper’s father, after he came to 
Croft, under the certificate, occupied a house there, 
and, at the same time, some land in Marston; and that 
in one year, wliile he was in the occupation of the said 
premises, he agisted three cows, in the fields of his 
landlord, for two or three months. Now it seems to 
me, from the phrase he agisted,” that he must have 
done so for a compensation to be paid to the landlord. 
For if the fact had been that the cows only ran there, 
without any payment to the landlord, I think the 
sessions would not have used the word “ agisted.” If 
the case had stopt here, no doubt could have been en¬ 
tertained as to what the decision of the sessions was 
upon this point. They have, however, added, that 
“ no positive contract of the agistment was proved.” 
But 1 cannot understand tliat to mean more, than that 
there was no direct or express proof of the bargain 
between the parties, either by the production of a 
witness present at it, or any agreement in writing 
;’cspccting it. The sessions, however, by the decision 
to which they have come, must have inferred a con¬ 
tract; and it seems to me, that from the proof given to 
them of the agistment of the cattle, they might law¬ 
fully have drawn that inference; and, therefore, that 
they did right in quashing the order. Upon the other 
points, the Court wift take time to consider of its 
judgment. 




llic Kxno 
aguinst 
The Inhabit* 
ants uf 
C'Borr. 


Bayley J. I have no doubt with respect to the 
question which has been principally discussed in this 
argument. It is for the sessions to draw the inferences 
from the facts proval; and, if there are premises stated 
from which it appears that tluy might lawfully draw 
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such inferences, the Court will not disturb their de¬ 
cision. In this case, it appears, that the cattle ran 
for two or three months in the landlord’s fields. Now 
from that the sessions might very properly infer, that 
the landlord was to receive a compensation for it. 
For it was not likely that the cattle should be there 
without the landlord’s knowledge, and there is nothing 
in the case to shew that his permission was given from 
motives of charity, I think, therefore, that the ses¬ 
sions were right in inferring a contract; and, that they 
have drawn that inference, is manifest from the result 
of the appeal; for they have decided, that the pauper’s 
settlement was in Croft, Now it is quite clear, unless 
the agistment be taken into consideration, that his 
settlement is not in that parish; and, therefore, as it 
seems to me, no doubt can be entertained that the ses¬ 
sions took into their consideration the value of the 
agistment, and must have inferred that there was a con¬ 
tract for it between the parties. Upon the other points, 
I shall, at present, give no opinion. 


Holiioyd J. It appears to me, from the facts stated 
in this case, that the sessions must have drawn an in¬ 
ference that there was a contract for the agistment of 
these cattle; and those facts were fully sufficient to 
warrant that conclusion. The Court, therefore, does 
not draw any inference itself, but only yields to that 
which the sessions have already drawn. I think that 
the term agistment docs import a contract between the 
parties; for the cattle must have been there cither by 
right or sufferance of the owner of the land. If this 
had been a question between a landlord and tenant, 
the circumstance of the cattle being upon the land 

ii would 
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would not have afforded the same ground for pre¬ 
sumption. But here it is a question between third 
persons; and, the agistment having been submitted to 
by the landlord, who might have disputed it, and who 
did not do so, 1 think wc ought to presume, that the 
cattle were there by right, and that there was a contract 
between the parties. 


1819. 


The Kims 
agaitut 
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Ciuwr. 


Best J. Upon looking at this case, it seems to me, 
that the question [iresented ibr our consideration, is 
simply, whether the sessions w'erc at liberty to infer a 
contract, from the facts here stated. Now it is quite 
clear, that they might do so; for it is not necessary, 
cither in this or any other case, that there should be 
positive proof. It is quite sufficient, if other circum¬ 
stances be proved, from whence such a conclusion is 
necessarily to be drawn. The word “ agistment” 
means, where cattle arc in the land of another by his 
consent, or by some contract with the owner of the 
land. The proof, therefore, being that the cattle were 
agisted for two or three months in the fields of the 
landlord, the sessions might very properly draw the 
conclusion, that there was a contract between the parties 
for that purpose. 

Cio\ adv. vult. 


AsBOTr C. J. On this day, after stating the case, pro¬ 
ceeded as-follow'^: 'riiis case was lately argued before us 
at Serjeanti Inn Hall. After the argument was closed, 
we gave our opinions upon some of the points urged 
at the bar, and we decided, for the reasons then given, 
that the sessions might, upon the facts stated, lawfully 
presume a contract for the depasturing of the cows, and 
VoL. III. N must 
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must be uiuierstood by us to have in fact made that 
jircsumption. But wc reserved for our further con¬ 
sideration the question, whether, presumin^r such a 
contract, or in other words, whether presuming a 
taking of the [lastnragc for the period mentioned, this 
case prcsentcti, ii})on the whole, a taking of a lease of 
a tenement of the value of 10/., nilhin the meaning of 
the statute 8 & 9 W. 3. c. 11. ? Upon the authorities, 
there can be no doubt that the facts here stated must 
be deemed to be a coming to settle upon a tenement of 
the yearly value of 10/., within the meaning of the 
statute 13 & H Cat'. 2. c. 12. The only doubt was, 
whether a dillerencc of construction might prevail upon 
the certificate act, the 8 & 9 W, 3. c. 11., which is ex¬ 
pressed in somewhat more precise terms, viz. “ bona fide 
take a lease of a tenement of the valae of 10/.” It is 
obvious however that in construing these words, refer¬ 
ence must be had to the former statute, to supply the 
word “ yearly,” which is wanting in this statute; and, in 
like manner, the words of the second branch of this 
clause, “ execute some annual office in such })arish, 
being legally placed in such office,” have been construed, 
with reference to the stat. .3 & 4 W. ^ M. c. 11. a. 6., to 
require a service of the office for an entire year. 7/c.r' 
V. Inhabitants of TitilewoHh^ Burr. S. C. 238. No case 
has been found in which the statute 8 & 9 IE 3. has 
received a different construction from the stat. 13 & 14 
Car. 2., as to the nature of the tenement, or of tlie taking 
thereof. On the contrary, it has been decided, that 
a lease at will is a lease within the certificate act. 
Sir. 502. And in the case of The King v. InhaUtants 
ofHhemtoiii Burr, S, C, 4/4., Lord Mansfield says, the 
two acts are to be considered together, being in pari 

materia. 
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materia. And in Burn's Justice^ we find extracts from 
these statutes, placed togctlier at the beginning of the 
section, in which that author has collected the cases 
“ of settlement by renting a tenement,” and no dis¬ 
tinction is afterwards made. We are of opinion, there¬ 
fore, that no distinction ought, in this respect, to be 
now introduced. This branch of the law' is to be admi¬ 
nistered by different tribunals silting in every county 
Fmgland: and it is, therefore, of the utmost import¬ 
ance, that the rules of decision should be as plain 
and as general as the language of the statutes will ad¬ 
mit, and that no subtle or novel distinctions should be 
introduced or countenanced. The rule for quashing 
the order of sessions must be discharged. 

Order of Sessions confirmed. 


Cannan and Another against Bryci:. 

^^SSUMPSIT for money had and rcceiveil, &c. 

Plea, general issue. At the trial hchre Abbot I C. J., 
at the London Sittings after last Hilary term, the jury 
found a verdict for the plaintiffs, subject to the opinion 
of the Court on the following case: 

The plaintiffs are assignees of James Amos and 
Charles Sutherland, under a commission of bankrupt, 
issued against them on the fith 1816. The 

defendant is a lieutenant in the service of the Fast 
India Company. Amos and Sutherland were mei’chants 
in partnership, trading under the firm of James Amos 
and Co. On the first March, 18M, Amos, without 
the knowledge of Sutherland, entered into an illegal 

N 2 stock- 
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stock-jobbing transaction by which lie sustained a 
heavy loss. It was expressly found by the jury, that 
the defendant um not a partner' in such stock-jobbing 
transaction, ytmos was unable to pay the loss, either 
with his own })rivate funds or with those of the part¬ 
nership. The defendant lent the produce of 50001. 
4 per cent, consols., for the purpo.se of paying such 
loss, and it was applied for that purpose. In consider¬ 
ation of this money so lent, Sutherland joined Amos 
in a bond to the defendant, which bond, by some 
mistake, bad no conilition annexed. In eonscqucnce 
of this it was afterwards cancelled, and another bund, 
in the penal sum of 7000/., was executed between the 
same parties on the 10th March, 1815. The condition 
of this bond w'as, “ to replace the stock on or before 
the 18th Si-pt. then next, and in the meantime to pay 
the dividends.” The stock was not transferred in 
pursuance of the condition of this bond; and the 
firm of A?)ios and Co. became very much crnbarrassetl 
before the 18th September, 1815, and Sutherland 
having committed an act of bankruptcy on the 27th 
August preceding, went to America, and remained 
there till after the bankruptcy of Amos. During 
his absence Amos had the sole management of the 
business. Amos afterwards executed to the defendant, 
at his request, throe several deeds of assignment of 
three several cargoes; the two first of which had been 
shipped on account of Sutherland and Amos, and the 
third on accoiniL of Amos alone. These deeds were 
executed by Awjs only. On the 17th of Januarij, 
181G, Amos committed an act of bankruptcy, and on 
the 9th Fcbruari/ following a joint commission issued 
cigainst Amos and Sutherland. In April, 1817, the 
defendant received sums of money on account of the 
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proceeds of each of the three several cargoes inentioiicd 1819. 
in the deeds of assignment. The sums received did 

C/Alf NA N 

not, however, amount 10 the debt due from Amos and agaiiisl 
Sutherland to the defendant. .Huice. 


The case was argued by J. Evans for the plaintiff and 
Oldnall Hassell for the defendant. For the plaintiif it 
was contended, that the condition of the bond was ille¬ 
gal, inasmuch as it was to secure the repayment of 
money lent for the express purpose of Jiaying losses on 
illegal stock-jobbing transactions. Eaikncy v. lley~ 
nous (a), and Peln'e v. Ilannuy (i), were admitteil to 
be authorities against the plaintift’’s claim; but it was 
contended, that those cases were over-ruled by Booth v. 
Hodf;;son (c), Auhert v. Maze{d)j JVehh v. Brooke ((?), 
EjX parte Mather {f\ (g), Ottlnj v. 

Brown (A), Lightfoot v. Tenant [i\ and Langton v. 
Hughes [k). For the defendant it was urged, that the 
only point upon which the authority of these cases of 
Vaikney v. ELcynous^ and Petrie v. Hannaip w’as iloubted 
was, whether a party should recover wlio had himself 
been concerned in an illegal transaction. In most of 
the other cases cited, the payment was made by or to the 
j)arty to the illegal contract; and that was the ca&e also 
in Brawny. Tamer {l)^ and Mitchell Cocklmme. {m) 
Here, however, that fact was expressly negatived by 
the jury. The authority, too, of the cases of 
V, BeynouSf and Petrie v. linnnayy had been recognised 


(tj' ‘t liurr. ‘JO(Si). 

(r) 6 T. n. 'JO'S, 

3 Tiiinit. I-. 

M 192. 

(-; 1 lios. ,1-!•«(. Sj-l. 
'} i T. R. 630. 


3 T. 11. '1I«. 

(fl) 2 /W. 371. 

If) 3 Vf,. 37.5. 
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in the subsequent cases of Farmer v. Russell (a), Steers 
Ltoshley and Ex parte Bidmcr.{c) But even 
supposing that those cases were not valid authorities, 
the present case differed from them; first, because the 
defendant was not in any way concerned in the original 
transaction; secondly, because the payment was not 
made by him directly to the party who was to receive the 
difference; for the money was advanced to Amos and 
Co., and they miglit have employed it as they thought 
fit; they might even have bought an estate with it: it 
was similar to the case of money lent to pay a gaming 
debt, or to pay a bet at a horse-race, anti Barjeau 
V. IValmslei^ {d), Alcinhrook v. Hall (e), were authorities 
to show, that money so lent might be recovered. 
Another point was made, that one partner could not 
bind another by deed, and upon tliat point the Court 
pronounced no judgment. Lambert'^ ca&c {/), Fox\, 
Hanbunj {^), Coldwell v. Gregory (//), and Smith v. God¬ 
dard (Oj were cited. 

Vur, adv. wit. 


Ajiho'it C. J. now delivered the judgment of the 
Court. This case was lately argued before us at Ser- 
jeantd-Inn Hall. On the part of the plaintiffs it was 
contended, that this loan being made for the purpose 
of enabling Amos to pay or compound differences upon 
illegal stock-jobbing transactions, was in itself illegal, 
and, consequently, that all securities given for repay- 


(a) 1 7J.IS. iJr Pu/. 206. 
(c) 13 Pft. 313. 

(r) a r/'t/s. 309. 
fl) Cow/}, 448. 

(') o Jios. Put. 4bJ. 


(h) 6 T.R. 61. 
(il) 2 Sfr. 1240. 
(/) Gofli. 244. 
(A) I Price, 119. 
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nicnt of the loan were void, and the plaintiffs, there- 1819. 
fore, entitled to recover the money received by the 

. , . ^ Cannah 

deiendant in virtue of the assignments, after the acts againa 

Savcss 

of bankruptcy of Sutherland and Amos. On the part 
of the defendant it was contended, that as he was not a 
party to the illegal transaction, the loan was not illegal, 
and the securities, therefore, available in law. An¬ 
other point was made upon the effect of the assign¬ 
ments executed, under the circumstances stated, by 
Amos alone. Upon this pomt it is only necessary to 
observe, that, admitting it to be competent to one 
partner, after an act of bankruptcy committed by an¬ 
other, to dispose of their partnership property in dis¬ 
charge of legal demands upon the partnership; yet it 
is not competent for him to do so in discharge of a de¬ 
mand to which the partners arc not by law liable; 
and we think the partners w'ere not liable in the pre¬ 
sent case, because we think the loan was illegal, and 
the securities void. The case was very fully and ably 
argued, and all the authorities bearing upon it,, on one 
side and the other, were quoted and discussed in such 
a manner that it is not necessary to notice many of 
them with any particularity. The authorities princi¬ 
pally in favour of the defendant arc those of Faiknet/ v. 

Rcynous and Another, and Petrie v. Hannay, The 
propriety, however, of these decisions has been ques¬ 
tioned in the several subsequent cases that were 
quoted on the part of the plaintiff; and the distinction 
taken in the former of them between malum prohit 
bitum and malum inse was expressly disallow'ed in the 
case of Auhert v. Maze. Indeed, we think no such 
distinction can be allowed in a court of law; the 
Court is bound, in the administration of the law, to 

N 4 con- 
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consider every act to be unlawful, which the lawhas 
prohibited to be done. The btatute upon which iho 
objection to the loan in this case arises, viz. the 7 G. 2, 
c. 8., was founded ujjon public policy, to prevent, ac¬ 
cording to the language of the preamble, “ the perni- 
cioub and dcsti uctive practice of stock-jobbing, whereby 
many of his majesty’s subjects are diverted from pur¬ 
suing their lawful trades and vocations, to the utter 
ruin of themselves and families, to the great dis¬ 
couragement of industry, and to the manifest detri¬ 
ment of trade and commerce.” By the 5th section, 
U}}on which this case more particularly depends, it is 
enacted, “ That no money or other consideration shall 
be voluntarily given, paid, had, or received for the 
compounding, satisfying, or making up any difference 
for not transferring any public stock, or not perform¬ 
ing any contract or agreement stipulated to be per¬ 
formed ; but that every such contract and agreement 
shall be specifically performed: and all and every 
person, who shall voluntarily compound, make up, pay, 
satisfy, take, or receive such differcncc-iuoney, &c. shall 
forfeit the sum of lOOl.” So that the act of paying or 
receiving is prohibited absolutely, and those who pay, 
and thoac who icccivc, are both placed in pari delicto. 
And this statute dilTerh from the statute against gaming, 
i) Ann. c. 14f.; for the latter contains no prohibition 
against the jiayment of money lost at play; though it 
enables the loser to recover back his money within a 
limited time, and in default of suit by him, enables any 
person to recover the money and ^’chlc the yahie witli- 
in a further limited time. Then as the statute in 
question has absolutely prohibited the jiaymcnt of 
money foi coni})ounding dilFercnces; it is impossible to 

say 
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Bay that the making such payment is not an unlawful 
act; and if it be unlawful in one man to pay, how can 
it be lawful for another to furnish him with the means 
of payment ? It will be recollected that I am speaking 
of a case wherein the means were furnished with a full 
knowledge of the object to which they were to be ap¬ 
plied, and for the express purpose of accomplishing 
that object. And we think the present case cannot be 
distinguished in principle from that of the druggist 
who sold to a brewer, for the purpose of being mixed 
with beer, certain drugs, which the latter was pro¬ 
hibited by an act of parliament from mixing with beer. 
I allude to the case of Langton and Others v. Hughes 
and Another, wherein it was decided, that the druggist 
could not recover the price of the drugs sold for that 
unlawful purpose. And if the defendant acted unlaw- 
Jully in lending his money to the bankrupts, he could 
not have sued them for recovery of payment; because 
no suit cun be maintained upon an unlawful act: and 
if recovery could not be cnibreed at law upon the con¬ 
tract of lending, neither could recovery be enforced 
upon a bond given for the performance of that con¬ 
tract ; the bond was not less void than the contract, 
and if the bond was void, the assignments mentioned 
in the case, which were only in furtherance of the 
bond, and which were made by one of the partners 
after an act of bankruptcy committed by the other, 
cannot give to the defendants a right to retain the pro¬ 
ceeds of the goods against the plaintiffs, who claim 
under a commission against both the partners for the 
benefit of the lawful creditors of both, such commission 
being grounded upon acts of bankruptcy committed by 
each of them before any of the proceeds of the goods 
had come to the hands of the defendant in pursuance 

of 
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A surety under 
an annuity- 
deed is not en¬ 
titled, under 
49 G. S. c. 121. 
s. 8., to prove 
the value of tlie 
annuity as adebt 
under the com- 
inison; and 
therefore, where 
such a surely 
had redeemed 
the annuity, 
subsequently to 
the bankruptcy, 
it was held, that 
he was entitled 
to maintain an 
action for the 
value against 
the bankrupt, 
who had obtain¬ 
ed his certifi¬ 
cate, and tliat, 
although the 
grantee had 
proved under 
the 17tli sec¬ 
tion. 


of the assignments. For these reasons, we arc of 
opinion, that the plaintiffs are entitled to recover the 
whole of the proceeds of the cargoes and investments 
mentioned in the case. And the postca must be de¬ 
livered to them. 

Judgment for the plaintiffs. 


Flanagan against Watkins. 

J^ECLARATION in debt on an annuity-bond, to 
which there were several pleas and demurrers 
thereto. The question raised was, whether, under 
49 G. 3. c. 121., the surety under an annuity-deed, who 
had redeemed the annuity after the bankruptcy of the 
grantor, might sue the grantor upon a bond of indem¬ 
nity, notwithstanding the grantee had proved the value 
of the annuity under the commission. The facts 
which raised this question, appeared upon the plead¬ 
ings, and were fully stated, in tiie judgment of the 
Court. It therefore became unnecessary to set out the 
pleadings. 


Tindall for the plaintiff. There was no debt at the time 
of issuing the commission. The stat. 49 G. 3. c. 121. ^.S. 
applies only to those cases where the surety is in a con¬ 
dition to prove. Before that statute, the law stood thus: 
If the surety paid the debt of the principal before the 
bankruptcy, he might prove it, Osborn and Another v. 
Churchman {a); if he paid it afterwards, it did not consti¬ 
tute a provcablc debt, and the bankrupt remained liable. 


(n) Cro.Jact 127. 


The 
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The 49 G. 3. c. 121. s, 8. relates to the proof of debts 
by sureties; the 17th section, to the proof of the value 
of siunuitics. The words of the 8th section are these: 
“ Where, at the time of issuing the commission, any 
person shall be surety for, (or be liable for any debt of 
the bankrupt, it shall be lawful for suck surety or person 
liable, if he shall have paid the debt, or any part there¬ 
of in discharge of the whole debt, although he may have 
paid the same after the commission shall have issued, 
and the creditor shall have proved his debt under the 
commission, to stand in the place of the creditor, as to 
the dividends, upon such proof; and, when the creditor 
shall not have proved under the commission, it shall be 
lawful for such surety, or person liable, to prove his 
demand, in respect of such payment, as a debt under the 
commission.'’ This section only applies to those cases 
where the surety is in a condition to prove; but the 
surety under an annuity-deed cannot prove for the value 
of the annuity. Before the statute, the grantee himself 
could not prove, unless where it was an annuity secured 
by bond, and that bo^d had become forfeited} but now, 
by the 17th section, 'flie annuity creditor may prove 
for the value of the annuity. The surety, how¬ 
ever, is not enabled so to prove, and consequently his 
case does not fall witliin the act of parliament. Tiic 
remedy of the surety certainly cannot depend on the 
voluntary act of the grantee. The case of Welsh v. 
Welsh {a) is precisely in point. There, Lord Ellen- 
borough is reported to have said, “ It is not a debt 
quoad the surety until he is in a condition to be damni¬ 
fied. If the legislature intended such a case as this. 
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tlicy have not so said, nor have they used language 
sufficiently clear to enable us so to say.” 

LitllrdalCi contra. This statute should be liberally 
construed in favour of the bankrupt. The 17th sec¬ 
tion enacts, That the certificate should be a discharge 
against all demands, in respect of the annuity, in the 
same manner as such certificate would discharge the 
bankrupt, with respect to any other debt proved, or 
which might have been proved. The legislature, there¬ 
fore, treats the value of an annuity as a debt. That 
term is not to be taken in its strictest sense; for money 
payable at a future day is a debt, within the meaning of 
the bankrupt laws: it includes any thing which is the 
subject of proof under the commission. The creditor 
swears that the bankrupt is indebted to him. Here, 
the creditor has proved for the value of the annuity, 
which is a debt, within the meaning of the 8th section; 
and then the surety is entitled to stand in his 
place. If the argument, on the part of the plaintiff j 
were to prevail, the debt would be paid twice: first, by 
the bankrupt’s estate, under which the grantee has 
proved; and, secondly, by the bankrupt himself j upon 
this claim of the surety. Suppose this were the case of 
an annuity for a number of years certain, it would be 
provcable under the 7 G. 1. c. 31., as a debt payable at 
a future day by yearly instalments, deducting a rebate 
of interest. The value of that debt is the principal 
money, after making such deduction. The value of an 
annuity for life, is estimated by considering it as an 
annuity for that number of years which is the probable 
duration of the life upon which it is granted. The 
17th section of the statute empowers the commissioners 

to 
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to estimate that value. The legislature, therefore, have 
adopted this principle, and have put an annuity for life 
on the same footing as an annuity for years, or of any 
debt payable at a future day; and it is clear that the 
surety would be entitled to prove, under the commis¬ 
sion, for any such debt. The act, therefore, having 
made the value of this annuity a proveablc debt, has, 
in effect, declared it to be a debt at the time of the 
issuing of the commission. 

Tindal, in reply. This is not a debt. It sounds* 
entirely in damages. It differs from the case put in 
argument of money payable at a future day, for that is 
debitum in presenti solvendum in futuro. If it be a 
d6bt, however, it clearly was not so at the time of the 
issuing of the commission; for it could not be a debt, 
until the commissioners had ascertained the value. 

Cur. adv. mlt. 

Abbott C. J. now delivered the judgment of the 
Court. This case, which came on upon demurrers to 
a very great length of pleading, was lately argued be¬ 
fore us at Serjeant:^ Inn Hall, The question was upon 
the effect of the 8th and 17th sections of the statute 
49 G. 3. r. 121., and the facts upon which it arose, 
may be thus collected from the pleadings. On the 
5th Marchi 1811, the plaintiff, as surety for the defend¬ 
ant, joined with him in the execution of an indenture 
whereby the defendant granted an annuity of 300/. per 
annum, to James Martin^ and also a warrant of attor¬ 
ney to confess a judgment for securing the payment of 
the annuity. By this indenture, the annuity was made 
redeemable by the defendant and plaintiff^ or either ol* 
them, on payment of the sum of 2175/. with such ar- 
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rears as might happen to be due. The defendant exe¬ 
cuted a bond to the plaintifl' of the same date, 'wherein 
the indenture was recited, and of which the condition 
was, that the defendant should keep tlic plaintiff harm¬ 
less and indemnified from the payment of the annuity, 
and all loss, damages, and expenses, and from all the 
covenants, conditions, provisoes, declarations, and 
agreements, in the indenture and warrant of attorney 
contained, and from the payment of all sums of money 
to grow due thereon, or become payable in respect or 
by virtue thereof^ and from all actions, &c. The de¬ 
fendant became bankrupt, and had obtained his certi¬ 
ficate. Martin proved, under the commission, the ar¬ 
rears then due, and also proved, in virtue of the 17tli 
section of the said statute, Uie value of the annuity, as¬ 
certained as therein directed, and the value so proved 
exceeded the sum of 2175/. Tiiis proof was made 
without communication with the plaintiff. After this 
proof, and after the defendant had obtained his certifi¬ 
cate, but before a final dividend made of his efiects, the 
plaintiff, for his own sake, redeemed the annuity accord¬ 
ing to the terms of the deed; and now brought this 
action upon the bond, claiming to recover from the de¬ 
fendant the sums paid for the redemption and arrears. 
The defendant pleaded his bankruptcy and certificate 
generally and specially. 

Upon the argument no question was made as to the 
arrears due before the bankruptcy; they were given up, 
and it was admitted, that, upon the breach for those 
arrears, there must be judgment for the defendant. 
The question was ujion the plaintiff’s right to recover 
the money paid at the time of the redemption i and 
this question depended, as I have before observed, upon 

the 
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the construction and effect of the 8th and 17th sections 
of the statute 4y G, 3. c. 121. For the defendant, it was 
insisted, that the effect of the 17th section was, to make 
the value of an annuity, a debt within the meaning of 
the 8th section, in those cases, at least, where the 
grantee had elected to prove the value under the 17th 
section. Wo are of opinion, however, that this effect 
cannot, in sound construction, be given to that section. 
According to tlie terms of the 8th section, the surety, 
who has paid the debt, or any part thereof in discharge 
of the whole, may, if the creditor has proved the debt, 
stand in his place as to the dividends; or, if the credi¬ 
tor has not proved, may prove his own demand in re¬ 
spect of such payment as a debt. So that the right of 
the surety is not made to depend upon the proof of 
the creditor, which is a matter in his own choice, not 
controllable by the surety; but the surety has an in¬ 
dependent right of his own in respect of a payment 
made by himself, in a case within that section, and the 
only word, used in that section to denote the cases 
within its operation, is the word debt.” We think, 
therefore, that no case can be brought within this 
section, wherein the surety may Jiot prove, although 
the creditor should forbear to do so. And we think 
the value of an annuity is not a debt within the 
meaning of that word in the 8th section. The grantee 
of an annuity has a special power given to him by the 
17th section, under the name of an annuity creditor, 
to prove for the value of the annuity to be ascertained 
by the commisioners; and the bankrupt, whether the 
value be proved or not, is discharged, by his certificate, 
against all demands in respect of the annuity in the 

same 
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same manner as with respect to any other debt provo- 
able under the commission. But this clause is a special 
provision, applicable, in its terms, to the grantee only 
of the annuity, for he only is an annuity creditor, and 
not applicable to the surety. The value of an annuity 
is not, by this section or any other part of the statute, 
declared to be a debt to all purposes. If it had been 
the intention of the legislature that such value should 
be considered as a debt to all purposes within the oper¬ 
ation of the bankrupt-laws, we must presume that this 
would have been done in direct terms, accompanied 
with provisions suitable to the case of the surety. This 
not being done, we cannot give to the statute the 
effect for which the defendant has contended, which, as 
we think, would be to make, and not to expound, the 
law. For these reasons, the judgment must be for 
the plaintiff upon all the pleas, except those which 
apply to the arrears which were due before the 
bankruptcy. 


Judgment for the plaintiff. 
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J NDICTMENT against the defendant for a nuisance, 
cl)arging him, in the first count, with having, on 
1st April, 1817s unlawfully obstructed a public way 
in the parish of St. Atigmiim, in the city and county 
of Bristol, on the side of a boating harbour there; 
which way had been and ought to be used by all the 
king’s subjects going with vessels on the said floating 
harbour to pass and repass over for the purpose of 
hauling and towing their vessels along the floating har- 


A prescriptive 
right to a pub> 
lie towing-path, 
on the banks of 
a navigable 
tide>ri\er, is 
not destroyed 
in consequence 
of that part of 
tlic river ad¬ 
joining the 
towing-path 
having been 
converted by 
act of parlia^ 
ment into a 


hour. The third count stated, that after the passing of 
an act of the 43 G.3., entitled “ An act for improving 
and rendering more commodious the port and harbour of 
Bristol,**, and before the nuisance committed by the dc- 


floating bar- 
hour, although 
the towing-path 
was thereby 
subject to be 
used at all 
times of the 


fendant, the Bristol Dock Company did, in pursuance 
of the act, make and convert a part of the then course 
of a navigable river, called the Avon, into a floating 
harbour, and make a new course and channel for the 
Aiwt in lieu of that part of the course converted into 
a floating harbour, and had continually, from thence, 
maintained the floating harbour and the new course of 
the river, and that frop time whereof the memory of 
man was not to the contrary, until the obstruction 
thereinafter mentioned, there had been, and still ought 


tide; whereas, 
before, it wa& 
only used at 
those times 
when the tide 
was sufficiently 
high for the 
purposes of na¬ 
vigation: Held, 
secondly, tliat 
the prescription 
was not de¬ 
stroyed by a 
clause in tlie 
act of parlia¬ 
ment, whereby 
the undenaken 
of the work 
wcie authorised 


to make a towing-path over land, comprising the towing-path in question, on paying a 
compensation to the owner of the soil, the effect of that being only to give him a com¬ 
pensation for any injury he may austain by enlarging the then towing-path, or 
otherwise. 
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to be a public towing-path, on the bank and edge of 
the old course of the old river, from the mouth of a 
river called the Froome^ unto the Lime-kiln Dock^ in 
the said city, until the cou^rse of the Avon was so 
changed as aforesaid, and, since that time, on the side 
and edge of the floating harbour used for all the king’s 
subjects passing and repassing with their vessels, upon 
and along the old course of the Avon and the floating 
harbour respectively, to pass and repass along the tow¬ 
ing-path, at all times, et their free will and pleasure, for 
the hauling and towing of their vessels passing along 
the old course of the Avon and the floating harbour 
respectively. The count then stated the obstruction as 
in the first count. The defendant pleaded not guilty. 
The indictment was tried before Bwrough J., at the as¬ 
sizes for the county of Sotnersety when the jury found the 
defendant guilty, subject to the opinion of this Court 
on the following case: 

The dean and chapter of the cathedral church of 
Bristol were the proprietors of a boat-yard, part of Ct/«- 
notCs Maishf in. tl^e parish of Si* Augustine in that 
city, adjoining to water which formerly constituted a 
part of the river Avon, but which, under the 43 G, 3., 
Ijad been converted into a floating harbour, and a new 
course had been cut in lieu thereof, in w^ch new course 
the Awm now flowed. This boat-yard was demised by 
the dean agd chi^ter to aaQSidenham Feast, by whom it 
was underlet to the defendant, who, at the time of the 
obstruction, was in possession of it. The boat-yard 
was formerly in the occupation of one MamJkU, boat- 
builder. From time Immemorial, until the passing of 
the acts thereinafter mentioned, there existed a towing- 
path, and the same was so used, after the passing of 

the 
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the Acts, tver the boat-jard; and mooring poatd had 
been set up and were standing for the purpose of tow¬ 
ing and mooring vessels navigating that part of the 
river. The river had, till then, been a tide-river, and 
vessels used to be towed up and down the same every 
tide. By an act of the 48 G. S., the Bristol Dock 
Company were authorised and required to make 
two dams and overfalls across the river Avon at certain 
places therein mentioned, with entrance-basons, locks, 
gates, and sluices, so as to make the space of water 
between such dams a floating harbour, to the constant 
height of sixteen feet, and to exclude the tide-water, 
and also to make a new channel for the Avon, from 
the place where the floating harbour commenced to a 
certain other place therein mentioned, and also to make 
a canal with a proper towing-path on the south side, 
from the Avon at or near Avon^huildingSi in the county 
of Gloucester, to the Avon near the brass works in the 

t 

parish of St. George, in the same county, and also to 

make a proper towing-path along the floating harbour, 

from such cut, and through Temple Meads to the west 

end thereof. And by the same act, after reciting that 

it would be of great public convenience that towing- 

paths should be maintained on the sides of the Avon, 

and that the greatest part of the length of such towing- 

paths might be formed and laid out’of waste lands, the 

company were authorised to make towing-paths along 

the sides of the Avon, from Che^el Pill and Sea Mill 

Dock, to TMm Mill and the quays, through the lands 

mentioned in the schedule thereunto annexed, or in the 

« 

books of reference. The schedule referred to was en- 
titled “ A schedule of lands, along which a towing-path 
is proposed to be made {” but none of the lands de- 

O 2 scribed 
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scribed in that schedule comprehended the spot in ques¬ 
tion, The book of reference was entitled “ Book con¬ 
taining the names of the owners and occupiers of the 
property through which the navigation runs,” but did 
not point out any lands as those through which any 
towing-path was to be made. By the 48 G. 3. it was 
enacted, that in case the company should make a tow¬ 
ing-path in CanmrCs Marsh on land belonging £o the 

dean and chapter, then in the possession of the said 

« 

Sidenham Feasts as their lessee, such towing-path should 
not exceed six yards in breadth, to be measured from 
high-water-mark, and to commence to or from the 
gate then standing at the west end of Cannon's Marsh 
aforesaid, and to extend to the corner of a yard in the 
occupation of Joseph Man^ld, boat-builder, on the east 
endthcrcol^ and that the compensation for the use of such 
t(ming~path should he ascet'tained in the manner Ihet'ein 
specified i the company were not to use the said ground^ 
for any other purpose than as a towing-path, and the 
dean and chapter were not to be prevented from build¬ 
ing, upon Cannon's Marsh) any docks, wharfs, &c., or 
from forming any cuts or canals through such intended 
towing-path. See., intp any such docks, &c. ,* in which 
case the G)mpany were to make and repair the neces¬ 
sary draw-bridges, &c., so long as they had the use 
of the towing-path. In the year 1609, the several 
works directed by the acts of parliament were com¬ 
pleted. That part of the river Azxm, which lay 
between the places where the two dams were authorised 
to be made, was converted into a floating harbour, and 
a new course formed for the river ^voti in lieu of the 
part which had been so converted. The communica- 
rion at either end of the floating harbour with the new 


course 
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course of the river Avorif was kept up by means of en¬ 
trance-basons and locks formed and constructed as 
pointed out in the acts. After the works had been 
completed, and the partial alterations made in the 
course of the river Avout the towing-path and mooring- 
posts, mentioned in the indictment, continued to be 
used, until the time of the obstruction by the defendant; 
and after the towing-path had been obstructed, and the 
mooring-posts removed, five ships, by reason of such 
obstruction, sustained damage in passing along the 
floating harbour, four of them by running foul of other 
vessels, and one by striking against a bridge. 
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Casberd, for the crown. The public had a vested 
nght in this towing-path, and that being so, such right 
could not be divested by statute except by express 
words. Rex v. Birmingham Canal Company, {a) There 
are no express words in any of the acts stated in the 
case, destroying the right which the public had so ac¬ 
quired. The 43 G, 3., in its prior clauses, not only 
authorises, but requires the company to do the several 
works therein mentioned; and, among others, to make 
a proper towing-path along the floating harbour, through 
Temple Meads, to the west end thereof. In this re¬ 
spect the act is imperative. But Temple Meads, where 
such towing-path is required to be made, are situate 
on the south side, and Cannon's Marsh on the north side 
of the floating harbour. In a subsequent clause the 
Company are enabled merely, and not required to 
make towing-paths along the sides of the Avon, 
over the lands mentioned in th^ schedule, or in the 
books of reference. KoUe of the lands described in 


(a) 9B.4;A. Sro. 
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tl )0 sch^ulo comprehend the spot in question, and the 
books of reference do not specifically point out any land 
through which a towing-path is to be made; that act, 
therefore, does not apply to the present case, except 
as it shews that a towing-path was thought necessary 
for the floating harbour. Neither does the 48 G. 3. 
require the company to make any towing-path at all, 
but only provides, in the event of their making such 
towing-path in Cannon*s Marshy for the rights of the 
dean and chapter. This clause was evidently inserted 
for their benefit^ and to prevent the company from 
extending the then subsisting public right to their in¬ 
jury. It clearly does not, in express terms, take away 
the public right $ it only leaves it as it was before. Jf 
the company had desisted from the undertaking al¬ 
together, it could not be contended, that the public 
would have lost their rights. It may be said, that 
though the acts of parliament do not, of themselves and 
in express terms, destroy the right, yet considered in 
conjunction with the works done under them, and par¬ 
ticularly with reference to that part of the river being 
destroyed, along Which the towing-path in question 
passed, the prescription is gone. This, however, is a 
mei« citation of the river, and not a destruction of 
it s for though, in strictness, the harbour may be no 
part of the navigable river, stiU k a part, and to 
^UtxA a roost important part of thanav^ation, and the 
towing-path is more essential to the navigation than it 
was be&re. To Cbm. lHg> tit. Prescription^ G, it is laid 
down, that a drctnnstantial variation in a thing to which 
a prescriptipIlHIl mfineked, doee not destroy the prescrip- 
don; as If a nub prescribe in modo decimandi for the 
tythes of a park; if ^ bedisparked, the prescription 

con- 
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continqes, for it js annexed to the lauds; for which J819. 

Camper v. Andrews {a) is cited, and a variety of other ^ 

cases to the same effect arc there stated. • agarntt 

Tv>9wrs- 

Baplp, contra. The right of tho public to use 
the towing-path has been destroyed by the several 
acts of parliament stated in the case, and the works 
done under them. By the 4% G. 8., the company 
are autliorized to make a towing-path in CannmCs 
Marshy not to exceed a certain number of feet in 
breadth, paying a compensation to the dean and chap*- 
ter for the use of that path; that compensation is to 
be paid, even if the path be narrower than it was be¬ 
fore. The legislature, therefore, considered, that the 
making of any towing-path would be an injury to the 
dean and chapter. Now that could not be an injury, 
if the right of the public to the old towing-path had 
then remained, and another was substituted of the same 
dimensions as the old. The public right is claimed by 
prescription, and, therefore, it must be exercised in the 
ancient mode. By the alteration! that have taken place, 
the prescriptive right (if it exist) will be materially 
varied. The former right, claimed by the public, to 
enter the boat-yard, and to use it as a towing-path, 
was confined to the use of iti for the purpose of towing 
vessels navigating river Avon* The liability of the 
defendant, therefore, was to have his yard crossed for 
the purpose of towing and npiooring vessels going up 
and down the river, but not for any other pui'pose. In 
pleading, the prescriptive right niust have been so 
stated; a person entering for any other purpose could 
not justify. The moment, therefore, the river was 


(a) 

O 1 


gone, 
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1819. gone, there was an end of the right. The burdens 
imposed upon the defendant by the right were these: 
^gainst this was a tide-river, vessels navigated it as soon as 
there was water enough to float them, but they were left 
dry twice in the twenty-four hours; during that time, 
therefore, the towing-path could not be used, and the 
defendant was not liable to have his yard entered; the 
same observations applies to neap-tides. During these 
periods, no person had any right to enter and disturb 
him in the exclusive use of his premises. This was 
the prescriptive right while the river continued; and, 
subject to these burdens, and these only, the proprietor 
of the land might originally have consented to dedicate 
the towing-path to the public use; but, now that the 
floating harbour has been created, the occupier (if this 
public right still exists) is subject to have his premises 
entered at all times, for the purpose of towing and 
mooring vessels, &c. The passage cited' from Comyiis 
Digest rests on the authority of the case cited from Ho¬ 
bart t in which case, as appears from Moore (a), no 
judgment was ever pronounced. In LuttreVs case {b\ it 
was laid down, that a prescription to take water was 
not destroyed by the circumstance of chan^ng a fulling- 
mill to a grist-mill, provided no prejudice thereby arbe 
by diverting or stopping the water, as it was before. 
Here, however, the right, if it exist, must bb varied 
considerably by the alterations that have taken place. 

Casherd^ in reply, observed that the extent to which 
the towing-path was formerly used, was the same as at 
present, though, in the one case, all the vessels would 
be moving at the same time: whereas, in the other they 


(fl) il/bore, 869. 


(() 4 Co. 96. 


could, 
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could, at all times, proceed along the floating harbour, 
which was the principal inconvenience intended to be 
remedied by the acts. 

Cw, adv, mU, 

Abboit C.J. now delivered the judgment of the 
Court. Wc are of opinion that the acts of parliament 
have not destroyed the prescription, or the right of the 
public to the towing-path founded thereon. It appears, 
that the public had enjoyed the use of the towing-path 
for several years after the passing of the first of these 
acts of parliament, and the conversion of this part of 
the river into a floating harbour in pursuance thereofl 
In the argument before us, the case was put, first, upon 
the general eflect of this legislative alteration of the state 
of the river Avmi; and, secondly, upon the effect of 
the particular clauses in the acts, and especially the 
latter act relating to the power given to the company to 
make a towing-path, which might extend over the place 
in question. Upon the first point, it was urged, on 
behalf of the defendant, that the effect of the alteration 
of the state of the river would be to cast a greater bur¬ 
then upon the land in the occupation of the defendant 
than had previously existed; because, b^orc the alter¬ 
ation, vessels could'be moved only at certain times of 
the tide, which would include only a few hours of the 
natui'id day at any season, and a very small portion 
during the seasons of neap-tides; whereas, since the 
alteration, vessels may bo moved at any hour in any 
season. To this it was answered, that the number of 
A^essels to be moved up and down, in the period of a 
year, would not be greater since Uie alteration than 
before; because, even supposing that a greater number 

of 
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1819. of vessels should trade to the port of Bristol^ yet such 
^ ^ barges and vessels as were not destined for that port 
against would, instead of passing the place in question, take 
Tirrm. along tlie new channel of the river cut 

under the authority of the act. Our opinion, however, 
is not founded upon any calculation of this nature. 
The purpose for which the path was used continues the 
same. The public had a right to use the path before 
the alteration, at all times and seasons when it could be 
practically used. The right was not limited or re¬ 
strained by any Ordinance of man, and had, in trutli, 
no limit but such as was imposed by the course of 
nature, which imposes some limit upon the exercise of 
every human power. 11^ before the 'alteration, any per¬ 
son had been sued for using this path, he might very 
safely have alleged in his defence, that it was a common 
and public path, used by all the king’s subjects for the 
towing of their vessels every year, at all times of the 
year: the exception arising out of the natural reflux of 
the tide need not have been noticed. An allegation 
that a person has a right to do any thing, at all times, 
at his free will and pleasure, necessarily embodies in 
itself a tacit exception of those times at w'hich the doing 
of the thing is rendered impracticable by natural events, 
whether ordinary or extraordinary. A justiheation of 
passing over the land of another, under a public right 
of way, need not contain an exception of those times at 
which the way may be rendered impassable by an extra¬ 
ordinary flood, or by that want of artificial improvement 

under which many of the highways of the kingdom were 

» 

.formerly impassable by carriages, during some portion 
of the year. The improvements of modern times have 
rendered many roads passable at all seasons, which 

for- 
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formerly were not so, and have deprived the owner of 
the soil of some grqwth of herbage that he formerly en¬ 
joyed. This latter deprivation has, in some instances, 
been occasioned by the erection of houses along the 
sides of the way, in as short a space of time as that 
which was occupied in converting the tide-harbour of 
Bristol into a floating-harbour. This floating-harbour 
still is, in efiect, part of the river /Ivon, though greatly 
improved, and better adapted to navigation. The use 
made of the place in question is of the same kind now 
as heretofore, and the public right is of the same kind 
as formerly; and we cannot say that the right is lost by 
those measures, which have expanded its^ exercise over 
a greater number of hours than the natural state of the 
river formerly allowed. The right of the public at 
large, under the prescription or custom, is a matter 
perfectly distinct from the rights or powers of the new 
corporation created by the legislature. 

The clause enabling this corporatioh to make a tow¬ 
ing-path over land, including the place in question, on 
payment of a compensation, is by no means inconsistent 
with a pre-existiiig right in the public to use the place 
as a towing-path. Its proper effect is only to give to 
the owner of the soil a compensation for the injury that 
he may sustain iq consequence of any improvement 
made by the CQrg| ptt iQn. whether by e3(tcnding the 
width of the path cHf btherwise. The public are not to 
lose the right formerly enjoyed, su(jh as it was, because 
certain persons are furnished with an autlmrity to 
render its exercise more easy and beneficial, which 
authority they may or may not execute, according to 
their own pleasure. For th^o reasons, we think the 
verdict of guilty must stand. 
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Tuetdo],, Ruston agamt Hatfield. 

November 16th. 


Tlie shenfiT, in 
Michaelmas 
term labt, re¬ 
turned to a writ 
offi fa. goods 
in hand, for 
want of buyers, 
value un. 
known,” and 
no further steps 
were taken by 
the pliuntiff* till 
Trinity term 
folloning. In 
the interim, 
the goods were 
seized under 
an extent by 
the crown: 
Held, that the 
Court would 
not compel the 
shcriil'to make 
good the loss to 
the plaintilF, 
and that they 
would quash a 
writ of dis¬ 
tringas which 
had been issued 
for that pur¬ 
pose, although 
the plaintifi'had 
given all tlic 
indulgence with 
the advice, de¬ 
sire, and cou- 
cqrrence of the 
sheriff's officer. 


jj^OLLANDf in last Trinity term, obtained a rule 
nisi for quashing the writ of distringas, issued in 
this case on the 29th June last, against the late sherifl’s of 
Jjindon. It appeared from the affidavits in support of 
the rule, that, on the 5th of August, 1818, a fi. fa. was 
delivered to a per.son of the name of Philpot, one of 
the officers of the sheriff of London, indorsed to levy 
68/. Gs. Bd. The defendant’s goods, to more than that 
amount, were on that day taken in execution; but the 
sheriff’s officer did not proceed to a sale, because the 
plaintiff’s attorney directed him not to do so. On the 
6*th of November, tlie sheriffs were ruled to return the 
writ, and a return was accordingly filed on the 2Sd of 
November, stating, that there were “ goods in hand for 
want of buyers, value unknown.” On that same day, the 
plaintiff’s attorney informed the sheriffs’ officer, that he 
had received 33/. 8^. in part discharge of the levy; 
and, on the 7th of December, 1818, he wrote to say, 
that he expected the rest, and desired the officer to 
withhold further proceedings. On the 5th of February, 
ail the defendant’s goods were scisned under a writ of 
extent. The affidavits in answer stated various appli¬ 
cations to the sheriffs’ officer to pay over the money 
levied by him: these were continually repeated till 
Nov, 6th, 1818 ; and they further stated, that all the 
indulgence was given by the advice, dc-'ire, and con¬ 
currence of the sheriffs’ officer, who, constantly, 
assured the plaintiff’s attorney, that he might do so 

safelv, 
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safely, and that he would save the plaintiff harmless 
from any risk. It further appeared, that after the 
extent had swept away the goods of the defendant, the 
partner of the sheriffs* oflicer had promised to pay to 
the plaintiff’ the balance lost by their delay. The writ 
of distringas issued the 29th oi' JwiCf 1819, and was 
directed to the late sheriffs of LondoHy for the sale of 
the defendant’s effects, seized by them, and was in¬ 
dorsed to levy 34/. 18s. Od. The late sheriffs went out 
of office on the 28th of September last. 
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Abraham shewed cause. It appears in this case, 
that, although time has been given to the sheriffs, 
yet that it was done at the instance of their own 
officer, vdio must be considered as identified with 
them; and that distinguishes this case from Rex v. 
The Sheriff of Sim'}j\a\ and Rex v. The Sheriff' of 
Surry {b), and Rex v. The Sheriff of London (c); for 
there, in the two former cases, it does not appear that 
there was any negociation to account for the delay; 
and, in the latter case, there*was a nogocialiun, to 
which the sheriff’ was uo parly. But here he i-^ a party 
to it. 


Bolland, contra, contended, that in this case no 
reliance ought to be placed on the act of the sheriff’s 
officer, aud that it was ho e sworn that the plaintiff‘’s 
attorney, having received part of the money, directed 
the officer, by letter of the \1X\\ December', 1818, to 
withhold any further proceeding. 

(a) 7 T. R, 452. (h) 9 East, 467. (<*) 1 Tamt. lit. 


Per 
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Per Curiam. It is not to be allowed by a nego- 
ciatioii of this sort, between the plaintiff’s attorney and 
the sheriff’s officer, to get rid of the objection which 
arises out of the delay permitted by the plaintiff, and 

t • 

to fix the sheriff with the payment of this debt. It 
is swoni, indeed, that the time was given at the request 
of the sheriff’s officer; but then that was upon his 
telling the plaintiff’s attorney that he had then fixed the 
sheriff with the payment of the debt. The plaintiff, 
therefore, cannot, after this laches on his part, now pro¬ 
ceed against tlie sheriff 

Rule absolute, but without costs. 


Tuesday, YeMS agatflSt SmITH. 

November ICth. 


The memorial 
of an annuity, 
granted since 
53 G. 3. c. 141., 
need not state 
that the annuity 
is redeemable, 
nor the name 
of the party in 
whose favour 
the warrant of 
attorney is 
given. 


Q^HITTY had obtained a rule nisi for setting aside 
the annuity, and the judgment entered up under 
the warrant of attorney given to secure the annuity. It 
appeared tiial the onmiity in question, which had been 
granted subsequently to the 53 G. 3. c. 141., was se¬ 
cured by a deed, which, amongst other things, slated, 
that the defendant was to be at liberty to redeem it 
upon certain terms therein specified. The objections 
were, 1st, that the memorial of the deed had omitted 


to state this clause for redemption of the annuity; and, 
2dly, that in the memorial of the warrant of attorney 
the name of the party to whom such warrant of attorney 
was given and granted was also omitted. 


Marryat and Storh shewed cause. They referred to 
the schedule given in the 53G, 3, c.lil. 3.2.; in which 

there . 
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there is a description of the mode in which an annuity- 
deed must be memorialized; and contended, that it no 
where appeared necessary to insert a clause of the 
deed stating whether the annuity was or was not re*- 
dcemable ; and, besides, there is now no reason for so 
doing. Whilst 17 G. 3. c. 26. was in force there were no 
means by which the grantor of an annuity could ascer¬ 
tain tlie different clauses of the deed, except by exam¬ 
ining it at the cnrolment-oiHce; but now, by 53 G. 3. 
c. 141.S. 5., he may obtain a copy of it. And as to 
the 2d objection, the schedule does not require the 
name of the party at whose suit the judgment under 
the w'arraiit of attorney is to be entered up to be speci¬ 
fied therein. 

Cliiliy^i contr^ contended, that the clause of redemp¬ 
tion must be considered as part of the consideration 
for which the annuity was granted; the 53 G 3. r. 141. 
5.2. contains precisely the same words as the cor¬ 
responding clause ill 17G. 3. c. 26., and the schedule 
was only intended to give an outline of the memorial. 
Now under 17 G. 3. r. 26. it would clearly have been 
necessary to have stated the clause for redemption. 
Upon the 2d point, he contended, that the schedule 
required the names of the parties to be set out, and 
here the name of the party in whose favour the warrant 
of attorney was given is not set out. 

Abbott’ C. J. There is no column in the schedule 
which requires it to be stated whether the annuity was 
redeomable or not; and, as to the objection that the 
clause for redem})tion is part.of the consideration, it is 
only necessary to read the schedule, the seventh column 

of 
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A count, stating 
that defendant 
was indi’htcd to 
plaintiff for 
work and la> 
hour, and, l)r- 
ing indebted, 
that he under¬ 
took and pro¬ 
mised to pay, 
dee., whereby 
an s.( tion hath 
accrued, dec., is 
not a good 
count in debt, 
and cannot be 
joined in a de¬ 
claration with 
counts in debt. 
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of which has these words: Consideration, and how 
paid.” It is obvious, therefore, that the consideration 
there spoken of is a consideration which can be paid. 
The clause for redemption cannot, therefore, come 
within the schedule ; and if any thing not specified in 
the schedule be necessary, the schedule itself would be 
worse than useless. The first objection, therefore, fails; 
and, as to the second, the schedule states the mode of 
memorializing the warrant of attorney to be thus: 
A. B. to /. K. and L. M., attornies, &c. It does not, 
therefore, require the name of the party in whose 
favour the warrant of attorney is given to be spe¬ 
cified. 

Rule discharged, with costs. 


Rrill against Neele. 

^HE record stated, that the plaintiil'hail brought hi.s 
bill against defendant, being in custody of the mar¬ 
shal, in a plea of debt, and the coiiniieiicement of the de¬ 
claration was in the common form in debt. The first 
count then stated, that defendant was indebted to the 
plaintiff for work and labour, &c.; and, being indebted, 
that defendant undertook and promised to pay upon re¬ 
quest, whereby an action hath accrued, &c. The second 
count was upon a quantum meruit, and, in form, like 
the first. The other counts were properly framed in 
debt. To this declaration there was a demurrer, assign¬ 
ing for cause the misjoinder of debt, and assumpsit; and 
now the Court suggested that the declaration was 

in- 
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informal, and recommended plaintiff to amend. 
Thidal, in su})port of the declaration, conteiidetl, that 
although the first two counts were informal, still, that 
they were not absolutely bad; for the recital of the 
writ shewed it to be an action of debt, and the pro- 
niise might be rejected as surplusage. But, even 
without rejecting any thing, the word promise did not 
absolutely shew the count not to be in debt; for debt 
will lie on a concessit solvere, and the word })roinisc is 
e(juivalent to the word agree, and it will also lie on a 
j)roniissory note, liishup v. Young, [a) The form of 
the declaration in that case is, that defendant promised 
to pay, by reason wherool’, &c.; and, if debt may be 
maintained upon an actual existing promise, there is 
no reason why it should not be maintained upon a pi’o- 
inise implied by law. 

Espinassu, in support of the demurrer, relied upon 
Dalton V. Smith [b\ where this Court held a declar¬ 
ation containing counts })reciscly similar to be bad; 
anil JjaX!srence J. there said, that the counts laid with a 
promise were counts in assumpsit without a breach. 
'J'he Court upon this intimated their opinion, that that 
case w’as j)recisely in point; and Tindal then craved 
leave to amend, stating that he was not aware of the 
decision cited, as the case was not reported in l^ast; 
and leave was given, on payment of costs. 

(«) 7R. (*) ‘JUmilli, Knj). 


1819. 

Bhiu 

affainS 

Mkele. 
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1819. 

Friilay, 

November 19th, 

An act of par¬ 
liament created 
a court of re- 
tjue'>ts in a city 
and its liberties, 
and gave it ju¬ 
risdiction over 
debt not exceed* 
ing 10/., due 
from any person 
residing within 
tlic city and li¬ 
berties to all 
persons residing 
'within or with¬ 
out tliose limits: 
Held, that the 
Court had juris¬ 
diction over 
causes of action 
arising without 
the jurisdiction, 
provided the 
defendant lived 
witliin it. 
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Baildon against Fitter. 

RULE nisi had been obtained in the last term to 

exempt the defendant from costs on the payment 
of 81. pursuant to the act of the 4.5 G. if. c. (>7., esta¬ 
blishing a court of requests in the city of Zlr/M, and for 
restraining the plaintiff from taking out execution on 
an affidavit that the defendant resided in the city of 
Bath. The defendant’s affidavits stated the Ibllowing 
facts: The debt was due on a promissory note made 
in London for 10/., of w'hich 2/. had been paid; the 
plaintiff had, for several years, resided in Ijondon; he 
commenced his action in Jamuirif^ and obtained a ver¬ 
dict at the sittings after last 'iW/z/Vy term. The wit¬ 
nesses examined at the trial resided in JAmdon, and it 
was sworn that no part of the cause of action accrued 
within the city of Bath. The question arose upon the 
above statute, and the following clauses wxrc referred 
to. In page 10. the commissioners arc authorised to 
decide all disputes and differences between party and 
party for any sum not exceeding 10/. in all actions or 
causes of debt, whether such debt shall arise from anv 
bond, &c. or any promissory note or inland bill of ex¬ 
change, &c. &c.; and then, in page 12., it is enacted, 
** That it shall be lawlul for any })ersons, whether they 
reside within the jurisdiction of the said Court or not, 
having any debts not exceeding the value of 10/., by or 
from any persons whatever inhabiting, residing, or being 
•within the said city, or the liberty and precincts thercofi 
to proceed by summons in the said courts;” and then, 

bv 
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by a clause in page 27., it was enacted “ That if any 
action for any debt recoverable in the said court of re¬ 
quests should bo coMinenced in any other court, the 
plaintifl' shall not by reason of a verdict for him be en¬ 
titled to any costs.” 

now shewed cause, and contended that as the 
cause of action arose in London, and the witnesses re¬ 
sided there, the object of the legislature, which was to 
save expense to the parties, would be better answered 
by the trial of the cause there; and lie cited Ilex v. 

Dunser («) to shew that, generally speaking, inferior 
courts of this tlescription had not authority over causes 
of action arisinii without the local limits ol their 
jurisdiction. Besides, here the local court had no 
power to compel the attendance of witnesses resident 
in Ijondon. 

Reader, contra, observed that this court derived Its 
authority entirely from the act of parliament; by the 
special jirovihions of which act, the parly himself was 
entitled to give evidence, and that there was nothing in 
the actio restrain the jurisdiction of the Court to causes 
of action arising within the city of Bath, [irovided the 
defendant resided there. 

Abbott C. J. 'fhe Court must give effect to the 
plain language the act o( parliament. The words 
of the act arc too large to atluiit of any doubt. It puts 
tin* jurisdiction of the Court entirely upon the place of 
residence of the defendant. The act, in }>age 10., ex¬ 
pressly gives the commissioners authority to try causes 

(-0 6 T.ii. eij. 

T 2 on 
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Bailhon 

against 

PiTTJER. 
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1819. 


Baildox 

against 

PlTXKR. 
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on promissory notes for sums not exceeding 10/.; and in 
page 12. it directs that any jjersout having a debt not 
exceeding 10/. in amount, from amj jurson irsidwg mth- 
in the jurhdiction, may jn'oceed by summons. It is im¬ 
possible, without narrowing the words of the act, not 
to say, that, by the proper and ordinary construction 
of it, this plaintiff’ might have sued in the court of re¬ 
quests. Then comes the other clause, by which it is 
provided, that wliere the commissioners arc enabled to 
determine the case, a party who })roceed.s in any other 
court is not entitled to costs. I think, therefore, that 
this rule ought to be made absolute 

Bayley J. If this were a Court existing by com¬ 
mon law, and having only a limited jurisdiction, and 
the legislature had jiasseil this act to facilitate the pro¬ 
cess of the Court, the hinguage used might, perhaps, in 
that case, not be sufficient to extend that well known 
jurisdiction to causes not cognizable by it belbrc. 
This Court, liowever, is creatwl by the act of parlia¬ 
ment which puts the jurisdiction, as to debts not ex¬ 
ceeding 10/., entirely ujjon the place of residence of the 
defendant. And that distinguishes this from Jlex v. 
Danstr, where the act was merely to facilitate the pro¬ 
ceeding in a court baron, which, at common law, has 
only jurisdiction over causes of action arising within its 
local limits. 

Holboyd and Best Js. concurred. 

Rule absolute. 
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Barnard and Another, Executors, against 

Higdon. 

RUT.E t)!"! had boon obtained in the last term, to 
allow the defeiulaiiL his costs in this action, on an 
affidavit stating the following facts. The declaration 
was for money lent and ailvanccd by the testator, money 
had and received for the use of the testator, and interest 
thereon. The plaintiffs, in their particulars of demand 
alleged the money to be due to them in right of their 
testator. 'File cause was tried at the TAncdln S])ring 
assizes, wlien it appeareil, uj)on the books of account 
produced on the part oi' the plaintilli that the trans¬ 
actions, uj)on which the balance claimed arose, were 
matters of account between the jilaiutilfs in their own 
right (as partners with the testator), and the plaintiiFs 
were nonsuited. These accounts commenced in 1805, 
anti continued to IS l^l, when separate commissions Issued 
against the plaintiffs and their then partners, and the 
defendant then adjusted his accounts with the assignees, 
'^riie action was broiiglit in the names of the plaintiiTs, 
by an ortler of the Lord ('hancellor, made in a cause to 
which the plaintilfs were no parties. Tlie plaintiff’s 
attorney on the recoi’d, as well as the party in the 
chancery suit, were iui'ormed of the real nature of the 
transactions before the coiimieucement of the action. 
’Fhc Court now shopped Header, who was about to 
shew cause, and called upon 

Denmaji, in support of the rule. A party is not to 
be exempted fi'om costs, merely because he describes 
himself as executor when he has no right so to do; 

P it here 


1819. 

Friday, 
FfovemAtv 19th 


FlaintlfTs suedi 
as executors, 
for tlie balance 
of an account 
clue to tlie tes¬ 
tator ; and, it 
appearing at 
tlie trial that 
the balance 
claimed arose 
out of matters 
of account be¬ 
tween the plain- 
tifls in their 
own right, as 
surviving part¬ 
ners of the_ tes¬ 
tator, tliey were 
nonsuited. 
Held, that the 
Court h.id no 
power to order 
the defendant 
to have his costs 
allowed him as 
costs in the 
cause. 
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1819. 

Barnard 

agnimt 


licro the 2 ’laintilL have sued in tliat character for the 
very purpo'^e of defrauding the defendant of his costs. 
Bollard v. Spnarr (r/), Grlmslcad v. Shitlrij {J)\ and 
Comber v. Jlardeasile (e), are authorities in point. In 
the last case the Court of C. P. made an order upon a 
plaint iff to 2 )ay costs who had sued in the character of 
adniinislrator, ujion an agreement which had, at his 
own rc(jue&t, been cancelled by the defendant. 


Abbott C. J. At common law neither jiarty was 
entitled to costs, I'hey arc given by particular statutes, 
and the slat. 23 11. 8. c. 15., which gives costs to a de¬ 
fendant in such an action as the jiresent, speaks only of 
contracts made or wrongs done lo the plaintiff. 

Now as this action is Jiot ibunded on a contract made 
with the 2 )laintiffs but with the testator, it follows that 
the defendant is not entitled to costs under that act; 
and, ns costs are not cxin*cssly givcji to a delendant 
against an executor, if we were to direct the officer to 

tax the costs I’or the defendant, and those costs were 

« 

made part of the judgment, that judgment would be 
eri’oncous. I am, therefore, clearly of ojiinion, that 
this rule, in the terms in which it is drawn uj), cannot 
be made absolute; and 1 would by no means encourage 
the defendant, under the special circumstances of this 
case, to aj^ply to the Court for an order ujion the plain¬ 
tiff to pay costs, as was done in the case of Comber v. 
Hardcastlc. It is sufficient, however, at present to say, 
that we have no power to order these costs to be taxed, 
and to become 2 )art of the judgment; and, therefore, 
tins rule must be discharged. 

Rule discharged. 

(A) 2 Taunt. 116. (c) 3 Bos. .J- Put, J !•'». 


(a) 7 T. R. 358. 
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The King against Gkorge Williams, Esq. 


the annual general sessions of the peace for the 
county of iMncastcr, holden atPm/w?, on the 2Sth 
Juhei 18IS, the Court of quarter sessions allowal the 
treasurer’s accounts, on the debtor side of which was 
the following item : “ To the clerk of the peace — his 
fees on rolls issued in April, July, and October, 1817, 
and in January, 1818, 35,58.')/. 17s. Od., at Is. per 
pound, 148/. 5.V. 8f/.” The order of sessions having 
been rcnioveil into this court by certiorari, Parke ob¬ 
tained a rule nisi for quashing so niiich of it vis related 
to the above item, on an affidavit, stating, that such 
allowance had been made, not upon an estimate of the 
labour of the clerk of the peace, but on a calculation of 
poundage on the sums estreated by the rolls issued. 
In answer to this, the affidavits stated an order of ses¬ 
sions, dated 4th December, 1815, which was as follows: 
“ That the clerk of the peace be allowed one penny in 
the pound on all sums raised by virtue of the said new 
assessment, in lieu of his usual fees heretofore taken for 
making the rates and lor the rolls, exclusive of all 
charges and expences in printing and preparing the 
said rolls, which he is hereby diredited to charge in 
his annual accounts.” 


Scarlett and I. IVilliams shewed cause. Tlie county 
treasurer ivas bound to obey the order of sessions of 
December, 1.815, and he was, therefore, justified in 
making the payment in question. And if any objec¬ 
tion is to be taken to that order, it ought to have been 


1819 


Safurdt^, 
Noveinier 20th. 

Tlio sessions 
liavL* no juris- 
diction, under 
55C,.:i. C.51. 

5 lo'., to make 
a prospective 
order for a 
conijicnsation 
thereafter to bo 
made to the 
rleik of the 
peace; and, 
llierefore, whero 
a county-trea¬ 
surer, in ohe- 
dienee to such 
ail order, made 
the p.iymciit, 
and that pay¬ 
ment was after¬ 
wards, by an 
ililer of ses¬ 
sions, allowed 
in Iiis accounts, 
tlie Court of 
K. Ji. tpiabhcd 
so much of the 
order of sessions 
as allowed that 
item: Qua're, 
whether, under 
the .'>.5 O'. 3. 
c. Sit St 1 ti., 
the sessions 
have a power 
to make any 
compenbation 
to the clerk of 
the peace. 
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1819. 


Tlip Kinc 
Williams. 


removed by certiorari, and so brought before the 
Court. [f the court of sessions had jurisdiction to 
nnike any order for a compensation to tljo clerk of the 
peace, it is sufficient; for they have exercised that juris¬ 
diction; and as the order itself is not bclbrc the Court, 
the mode in which the jurisdiction has been exercised is 
not in ipicstioii. Now the 55 O. 3. e. 51. gave a juris¬ 
diction in cases like this to tin* magistrates ; for the 
16‘tli section enabled them to make coinpcnsatioii to 
all their officers, and their jurisdiction was not denied 


ill /^r.r V. llouhh^vdve {a ); but there the order was be¬ 
fore the Court, and it appeared that the justices had 
made a vicious computation. Here it is not before 
lhc(fourt; and the Court will not presume that an 
order not before them is bad. Every presumption 
should be made in favour of an order of this descrip¬ 
tion. Here the work had been jierformetl at the time 
of the allowance of tin* treasurer’s accounts, and the 
Court may fairly presume that the sessions then esti¬ 
mated its value, and linding that an allowance of one 
penny per pound on the sum estreated was a projier 
compensation for the labour done, allowed that sum 
accordingly. They also cited lh\t' v. Inhahiiants of 
'Essex, {b) 


EciYkcy contra. Uhe 5.5 Cj. .‘J. c. 51, s, 16. gave no 
jurisdiction to the magistrates to make a comjiensatiou 
to the clerk <'f the jieace; for the officers enumerated 
are all of an inferior descri])tion; and the general 
words at the end must be construed with reference to 


(a) 1 ff. i\A. 312, p.) 4 T. li, £91. 


# 


the 
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the officers enumerated. Besides, at all events, the 
order of Doennher J 81 5, was bad on tlie face of it. 
For it was a general order, and prospective, and the 
justices have no power to make a prospective order. 
If so, the treasurer ought not to have obeyed it. He 
was then stopped by the Court. 

Abhott C. .T. This ca^c has come before the Court 
rather in an imperfect manner. It ajipears, however, 
to stand thus: By an order, made 2.5th, 1818, 
the treasurer’s accounts for the county of Laucaster 

•K 

were allowed at the ;innua] general sessions by the 
magisti'ates there assembled. That or«lcr has been 
brought up into this court by certiorari, and a motion 
has been ma{le to ipiash such })art of the order as 
allows the sum of 14-8/. .5.s'. 8r/. to the treasurer. That 
motion is supported by an affidavit, stating that the 
allowance was made, not upon any calculation of the 
work done b}' tlie clerk of the peace, but by a pound¬ 
age u})on the sums levied under the rate. ()ji the other 
side, an order of sessions, datetl 4th 181.^, is 

ju’oduced, by which this poundage was allowed; and, 
supposing that order to have Ix'cn made by a competent 
tribunal, 1 might perliaps think that that order ought 
to have been removeil into tin's court belbre wc could 
})rocced to tjuash the part of the present order belbre 
relbrretl to, inasmuch as the treasurer vvr)uld be war¬ 
ranted in making such pajment, in obedience to the 
ortler of1815. But T nmol o])inion, that 
the session.-, have no jurisiliction to make a pros])ective 
order of this sort for an allowance to the clerk of the 
peace by way of poundage. And if that order was 

made 
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made by a tribunal which had no such jurisdiction, the 
payment by the treasurer was without authority, and 
ought not to be allowed in his accounts. It has been 
ingeniously put in argument that the order in 1818, 
after the work had been done by the clerk of the peace, 
may be considered as an original order by the Court 
making him a proportionate allowance for his trouble. 
But, I think, that it is impossible so to consider it. In 
the first place, it is not the ordinary course of proceed¬ 
ing to make such an original order at the time of ex¬ 
amining the treasurer’s accounts. Tlie magistrates, 
uiion that occasion, only examine whether he has pro¬ 
perly given credit for the sums receivetl by him, and 
that the sums stati'd to bo jiaid by him arc properly 
vouched. In the .^ccond })lact‘, it is to be observcil, 
that the voucher for this individual payment, which is 
here returned wltli the order of sessions, shews most 
manifestly, that this sum was paid by virtue of the or¬ 
der of Drirmhcr, IHl.*?. Tt is impossible, therefore, 
to consider the* order of,////a-, 1818, as an original and 
substantive order; or, indeed, as any thing else than an 
order allowing an account cxjiressly founded on the 
order of 181."), which, it appears, was made 

by a court wholly without jurisdiction. I am, there¬ 
fore, of opinion, that that part of the order of sessions, 
making allowance to the clerk of the peace, should be 
(]uashed. 

Bayley .T. It is not necessary, upon the present 
occasion, for the Court to decide whether the sessions, 
under this act, have a power to make any compensation 
to the clerk of the peace. At present, I am not satis¬ 
fied that the clause relied upon does not give them that 

power. 
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power. For the officers are tlierc enunicratcd, without 
any reference to rank, priority, or arrangement in any 
other rcsspcct; and, not being named according to any 
gradation or rank, it seems to me that the general words 
at tlie end arc not necessarily restrained so I’ar as to 
exclude the clerk of the peace. But it seems to be (luile 
clear, that the present order cannot be suj)ported. For 
the item is this: “ To the clerk of the peace; his fees 
on rolls issued, 85,.'iS9/. 17 a’., at one penny per pound, 
148/. 5,s‘. 8f/.” Now that is prima fiicic an objection¬ 
able allowance; tor this is not (he proper way of ri'inu- 
neraling an officer, being according 1o the (juantinn of 
the rales collected, and not according 1o his troulilc. 
Then that being so, it vas incumbent on the treasurer, 
who had made lhal payment, to shew some order of 
s('ssions aulhori/iiig it; for when his accounts were 
before the magistrates, they ought only to have allowed 
such items as were so authorized. Now the only older 
jiroduced i-. that oi' Drccniber^ But I am of 

o])!niou lhal the sessio;is had no jurisdiction to make 
such a prospective order, which was to last an iiule- 
finite time. The comjiensations to the officers are to 
be paid out of the monies levied by any county-rale; 
and if they are to make a com])eiisation, the magistrates 
ought to see what the trouble Jias been, or is likely to 
be, without any refavnee to the (juanluin to be col¬ 
lected under any specilic rale. Aiul, unless they can 
do that, which never can mj the case in an onler of 
this description, it is utteily im])ossiblc to say that they 
have a jurisdiction to make any such order. Besides, 
tliere is also an insuperable difficulty arising from the 
circumstance, that no such order can be removed by 
certiorari after six monthb have elapsed ; so th^t unless 

within 
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1819. 


The Kino 
againU 
Williams. 


within the first six months such an order were re¬ 
moved, it would be binding for ever; and that, too, 
upon persons wlio, at the time when the order was 
made, were not inhabitants of the county, and so liad 
no opportunity of contesting the question. I think, 
therefore, that this item in the treasurer’s accounts ought 
to have been disallowed, and that that ])art ol' the order 
of sessions which allowed it ought to be ijuashed. 


Holiioyd J. I am of the same opinion, that this 
rule should be made absolute; and that for the reasons 
already given by the Coui't, with which 1 entirely 
concur, (n) 

Order of Sessions quashed accordingly. 


(rt) JBesl J. was iii the Uail Court. 


satur<iaf/, Ki^G a^ahist Tlic Margate Pier 

November SOtli. ^ 

Company. 


A writ of man¬ 
damus to a cor¬ 
poral ion, com¬ 
manding tliem 
to pay a pool’s 
rate, omitted to 
state that the 
tlelcndants had 
no efl’ects upon 
which a ilistress 
could be levied: 
Held, tliat this 
was a fatal ob¬ 
jection to the 
writ, and might 
be taken after 


jy^ANDAMUS. The writ stated, that a rate of 
l5. 6r/. in the pound was duly made on or about 
the 17th April last, for the relief of the jioor of the 
parish of St. John Ihc Baplisl^ in the Isle of Thanct^ in 
the county of Kcnt^ in which parish the pier and har¬ 
bour of M«ron/e are situated; and that such rate was 
duly published, aiul that by it the defendants were 
rated at the sum of I.'jO/., for and in respect of the pier 
and toll-houses, fkc. erected thereon. It 1‘urther stated 


at any lime i»c- ft*' application to the defendants, and a neglect and 
^f thepeiemp-^ refusal to pay the rate; and concluded by commanding 

tory mandamus. 

Qusrc, wbetlier. in such a case, a mandamus will lie. 


pay- 
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payment to be made to the overseers. To this writ, iRl9. 

the defendants made a special return. When the case 

^ The Kino 

came on for argument, against 

The Mako^tx 
P ier Company. 

Marryntf for the defendants, took two objections to 
the writ; first, that the writ did not state that the de¬ 
fendants had no effects on which a distress could be 
levied, which was the ordinary remedy, in case of the 
non-payment of a poor’s rate; and, secondly, that no 
mandamus would lie for the non-payment of a poor’s 
rate. 

Gin ncy and Bollatid, contra, admitted the first ob¬ 
jection to be a fatal one, but contended, that it was now 
too late to be put as an objection; and they cited Mex 
V. The Maifor York [a), in which it was so expressly 
laid down by Lord Kenyoti and Biillcr J. A party who 
lias such an objection, is not to wait till after the re¬ 
turn has been made, and then to come and take the 
objection, but he ought to apply, in the first instance, 
and move that the writ should be quashed. 

Mari ijat^ in support of the objections. TJic case of 
Bex V. The Mayor of York is directly at variance with 
the older authorities. The case of Taylor v. The City 
q/'Gloiiceittcr (h), Bexv. City of Chester {c\ Bex\, The 
Overseers of Shepton Mallet (d), Bex v. The Mayor of 
Abingdon (c), Begina v. The Parish of Lltllcport {f), 

Bex V. Mayom' oj Tregony (:^), Bex v. Ward {h\ Moore 

(a) 5 T. R. 74. (A) 1 IM. R. 409. 

(c) 5 MotL 10. (d) 5 Mod. 420. 

(tf) 2 Salk. 699. I Ld. Raym. 559. S, C. Cawtk. 499. 

if) 6 Mad. 97. (g) 8 Mod. 111. 127. 

(A) a Sir. 893. 

V. Mayor 
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18 if. 


Tlio Kini; 
against 

The Margate 
Pier Company. 


V. Mayor of Hasthi^fs (a), and Rex y. The College of 
Physicians (h), are all authorities to shew that such an 
objection may be taken after the return ; and in Rex v. 
Mayor of Abingdon ^ even after the return had been 
held to bo bad, in a subsequent term, exceptions were 
allowed to be taken to the writ, as appears from the 
report in Caiihcvd and no authority can be found which 
supports the position relied on by the other side, which 
was only a dictum, and not the principal point decided 
in the ease. On the sec<)Md objection, he contended, 
that no instance could be produced of a mandaiiiiis 
similar to the j)resent. I'kis is a mandamus to enlbrce 
the payment of money. Now the Court have never 
interposed incases of a private nature, although a party 
may have no remedy at law. Suppose an individual, 
living witliin the local jurisdiction of Wales, suetl for 
a debt, after judgment recovered, withdrew him¬ 
self out of the local jurisdiction, there the plaintifl* 
had no remedy to enforce his judgment; yet no one 
ever thought of a})plying lor a mandamus in such a 
case; but a remedy was obliged to be given by par¬ 
liament. So, if a man be ordered to pay money by 
the sessions, and does not pay it, can a mandamus go 
to compel him to do so ? and in Emerson v. iMshley (c), 
after the action had failed, a mandamus might have 
been ap})lied for, but no such application was made. 
It has been said, that there has been an instance of a 
mandamus of this sort to the Sti'and Bridge Cyompaiiy. 
Now that 4 )robably turneil upon the jiarticular })ro- 
visions of the private act there; for where, as is not 


fa) Ctt$. temp. Hurd. .’5J3. 5CU. 2 Sir. 1070. 

(6) Z'^urr. 2740. (c) 2 Hen. JiU 24S. 
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unfrequent in such acts, no specific remedy at all is 
given against the company, a jnandamus will lie. But 
where a specific remedy is once given, no mandamus 
will lie, even after that specific remedy has been, by 
circumstances, rendered unavailing. The general pro¬ 
position is, that a mandamus will only lie where both 
in law and in fact there is no other remedy given. In 
Rex v. Bristffw (a), it was held that no mandamus could 
be granted, because the proper remedy was by indict¬ 
ment. And in Stevens v. Evans and Another (6), Dennison 
J. laid it down as a rule, that where a new statute pre¬ 
scribes a particular remedy, no other remedy can be 
taken, and that therefore no action would lie for a poor’s 
rate. So here no mandamus ought to go to compel a 
payment of a poor’s rate, the only remedy being by 
distress and sale of the parties’ goods. Suppose an 
action against a corporation, in which the individuals 
of it were not personally liable, and the corporation 
had no property capable of being taken in execution. 
There is no instance ever heard of, in which a inanda- 
nuis has been applied for to compel the ])ayment of 
the debt. Yet such cases must have frequently occurred. 
This is a novel apjdication, the extent of which it is not 
easy to foresee. 

Abbott C. J. I a\u of opinion, that it is not too 
late now to take an objection to the writ. Suppose an 
action brought l(>r a false return, if the writ be de- 
I’ective, the party bringing the action can never he en¬ 
titled to Judgment. And, besides, in a case like this, 

;(«) 6 r . R . 168. (A) '2 Burr. 1157. 

where 
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where there is no writ of error, the Court will surely, 
111 any time before a peremptory mandamus issues, 
suffer itself to be informed, and examine whether the 
writ is so framed as to give them jurisdiction. It is 
undoubtedly more convenient that such an objection 
should be taken at first, and that will probably account 
for the observations of Lord Kenyon and Mr. J. Buller 
in the case cited. But the other authorities, shewing 
that such an objection may at any time be taken, do 
not seem to have occurred to these learned Judges, 
when those observations were made. Then, as to the 
objection itselfi it ajjpears to me, that the ground of 
such an application as the present is, that there is no 
other remedy, and therefore, it is clear, that the writ 
ought to state that fact distinctly; if not, it would de¬ 
prive the defeudants of the power of traversing that 
most material fact, for they arc only to answer what is 
alleged in the writ. I think, therefore, that this is an 
objection in substance and not in form, and that we 
ought to quash the writ, lliat being so, it becomes 
unnecessary to pronounce a decision on the point, 
whether any mandamus will lie in the jiresent case. 


Writ of mandamus quashed. 
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Nias against Adamson and Others. 


^RESPASS for breaking and catering plaintiff’s 
liouse, and seizing his goods. The dcfoiidaiits 
pleaded the bankruptcy of the plaintitf. Replication, 
that the defendants committed the trespass of their 
own wrong; u})on Avhicli issue was joined. At the 
trial, at the last Tjcnf assizes for bef()i'e Park- J., 

the only (juestion was, whether the seizure of the goods 
M'as Justi/iable. I’lie ilefeiulants were acting under the 
authority of the assigni*es of the plaintillj NiaSf who 
became bankrupt in Mtiif, 18HI, and had not obtained 
Ji:s certificate. It appeared, that at a inei'ting of cre¬ 
ditors under the commission, held })ursiiant to notice 
in the Gazette, for the purj)()se of assenting to, or dis¬ 
senting I’rom, the sale of the bankrupt’s furnitiiri', and 
to consider whether it should be by public or private 
contract, it was at first proposed that the baiikru])t’.s 
furniture should be given up to him. After some 
ilebate, it was finally arranged by the creditors then 
present (wlio were, however, not the whole, nor even a 
majority, in number, of the whole body) that, on the 
payment of 100/., the furniture should be given up. 
Accordingly, a IVii nd of tlu- bankrupt, Mr. Gullinsou, 
advanced that siii ', .md the b.inkru]it remained in pos¬ 
session. In Juniuinj, 1 'W 7, tiie assignees took ])ossession 
of the furniture, notwithstanding the prc\ ions agree¬ 
ment; and, on the 31sl soldi the goods in 

question, for the seizme of which the action was 
brought. The learned .fudge told the jury, that 
Vot. Ill. Q though 


1819. 


Tuesdm/, 
I^ovcinber 23d. 

tVlu'i'c the .15- 
sif^iK'os i)f ail 
uiiLvrlillcalfd 
baiiknipt, by 
af^rc'ciiKiit, t’oi' 
a \.ilu.iblocoii- 
M’dor.K um paid 
lo tliini by .1 
tliird pi‘iM)ii, 
Jiad loh till* 
li.iiiki ii])l's fur- 
iiiliiic, ill 
bis pO‘isi‘'.si<)ii, 

and at'(i-iHaid‘4, 
iKitwitbsi.iiid- 
in^ MU 11 a^K'U 
luont, ^L*i/ld 
llio same, it w'a*i 

iitdd, lb il ibey 
Mc'io jii<.lil)( d in 
s(i doin^, an 
nnci-rtiliiatid 
b.inknipl not 
bi-in^ I'lifiilcd 
to iitaiii any 
jii opc‘ 1 1j .1 .-.linst 
liir> asbigiK'cs. 
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a'gainst 
Adamson'. 


tliou'^h the general principle was quite clear, that the 
properly Jiccjuired by a bankrupt between his bank- 
ruj)tcy and certificate belonged to his assignees, yet, 
that, in his opinion, tlie peculiar circumstances of this 
case entitled him to mainlaiii this action, inasmuch as 
the assignees, Jiaving obtained the consent of tlie cre¬ 
ditors called together by advertisement, had here 
entered into a contract with the bankrupt for the sale 
of these very goods, and had received the money from a 
friend of the bankrupt. The jury found a verdict for 
the plaintillj damages 317/. Nolan, in last Easier 
term, obtaiiicnl a rule nisi for a new trial, on the gi’ouiid 
of a misdirection of the learned Judge, in this respect. 
And now', 

Marrijal, Gurney, and Vomyn, shewed cause. I’hero 
is no dispute that, generally speaking, all a bankrupt’s 
property, acquired both before and after the bank¬ 
ruptcy, belongs to his assignees; but the (jiiestion is, 
whether, here, there are not circumstaiices to take I he 
case out of that geiUTal rule. Here, the assignees have 
made a coiiLracl with the bankrupt; for they have 
agreed, that foj- the sum of 100/. he should have his 
furniture, ami that agreement was sanctionetl by 
the assent of a meeting of creditors. In Coles v. 
Barrim {a), the majority of the ('ourt of Common 
Pleas were of opinion, that an uncertificated bankrupt 
minhi maintain an action, even a<;ainst his own 
assignees, upon a contract made with them; and it 
would be manifestly inconsistent with that decision, if 
they were to be able to seize*, afterwards, the property 


ae- 


{aj 1 2'aufUt 751. 
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acquired by him in sucli an action. It would be mani¬ 
festly unjust, if the assi'^nccs were here to be permitted 
to retain the 100/. j)iiid for the goods, and still to seize 
the goods again. Besides, here, a meeting of creditors 
have, as it appears, assented to the agreement; and a 
third party, viz. Collinsofi, is interested, I'or he paid the 
100/. on this express stipulation. It was the duty of 
the assignees to di'^pose of the haiilirupt’s j)roperty: 
Iiere, they have so done; and if they have made an 
ijnprovident bargain, this is not the mode to set it 
aside, for they ought rather to have petitioned the 
Lord Chanccllc»r for that purpose. 


1819. 

Ni;ts 

airninst 

Acamsok. 


N()la7i and contra, if Collhisou has any 

eompl.iint to make against tlu* assignees, it is for him to 
apply to the Lord t'h.!i)eelU)r. If ilu* assignees were to 
do so, the Lord Chancc-llor w'oulil tell them that the 
remeily w'as already in their own liands, viz. by seizure 
of the goods. All the bankrupt’s [)roperty, acquired as 
well before as subsequent to the bankruptcy, vests in his 
assignees till he has obtained his certilicale; and the 
casi'.s on this subject may be ilivldod into two classes : 
first, where the a'-signees do not interfere ; and, 
secondly, wliere they tlo. In the first class of cases, no 
doubt, the imceitl/kated bankrupt is capable of ac- 
(juiring aiul retaining })roj)erty, iia'.ifc \\ 'J'oin- 

liiison {((), I'hi [h)j Silh v. (hlxn n'{c)^ IVtlh 

V. IVayd. [d) ‘iut he is clearly not entitled to re 
tain any property as against his assignees, Tioii^ldoii 
v. Gilley (c), Evans v. Mimn {J ), Ki/clien v. 

( t) Cooie, 11. L. ■\32. eel. 1S17 (/<) 7 '1. Jl. 391. 

(c) 1 Uij). 110. (U) 7 T. li. ‘J9(j. 

(i') Amble.'fiiZi) (f) Coup, 570. 

Q 2 JJarisch 
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Bartsch {a\ Hesse v. Stevenson (A), Coles v. Bar- 
row (c), and Hull v. Pickersgill (d), are all the authorities 
on this point. In all of them, except the case of 
Coles V. BarrfrjOj the above position is distinctly recog¬ 
nised. But that case is not entitled to weight ; for it 
was only the decision of two Judges, 'Mhn^cld C. J. 
dissenting at the time of the judgment, and Lawrence i., 
who had dissented also when the rule was moved, 
having, in the interval, left the Court of Common 
Pleas. And this is directly at variance with both the 
cases of Hesse v. Stiyhenson, and Hull v. Piclicrs<^ill, 
the latter of which was, in cflcct, an action againat the 
assignees by the baiikrii})t. It is also at variance with 
the principle of the bankrnpt laws; for the reason 
why a second commission of bankruptcy cannot, be 
supported against an uncertiliealed bankrupt is, that he 
has lio property. ISo, a stranger cannot give property 
to him as against his assiirnees, as in the case of a 
legacy, Tudwaij v. Bourn (c) ,* nor can a creditt)r, 
Webb V, Ward {/) nor a meeting of cretlitors, because a 
power is given to them by statute only in cases of refer¬ 
ring ilisputes to arbitration; nor c;m the assignees them¬ 
selves do it so as to biiitl any subsequent assignees. 
Tlie ground is, that though all tliese respective persons 
have u full right to give up their own [)ro[)crty, they 
cannot give u}) the property of tlie other creditors. 

BuUund, who was to have argued on the same side, 
was stopped by the Court. 


(«) 7 East, ca. 

(c) 4 Taunt. 75-1. 
(«) i Burr.7l6. 


(b) 3 li. <!{■ V. 578. 

[d) \ ttrod. ij(- Bing. ‘2^5. 
(/) 7 T.K. ‘290. 


Abboit 
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Abbott C. J. It is our duty, as a court of law, to 
decide this case upon legal principles; and it is clear, 
that by law, an uiic»’rtilicated bankrupt cannot possess 
j)roporly; for, as soon as it comes to his })ossession, it 
vests in his assignees, and may be seizetl by them. But 
it is said that this is an excepted case, and that hero 
the assignees are estopped from saying that this pro¬ 
perty did not belong to the bankrupt. The facts arc 
these: A commission issued against the plaintiff; .and, 
at «a meeting of creditoi’s, it was at first proposed to 
leave the bankrupt in possession of the j)n)j)erty in 
question; but some diflicullies having arisen respecting 
ibis matter, ('oU/iismi, a friend of the bankrupt, pro¬ 
posed to pay too/., in order to induce the creditors to 
permit the bankrupt to remain in possession; and this, 
at a meeting of the creditors, w.as agreed to, and the 
bankrupt accordingly remained in possession, until ho 
was dis})ossessed by the assignees. Now, it is said, that 
if the assignees may do this, it is a fraud upon CoUimon. 
Wc cannot, however, look, in the j)resent case, at 
('olliiisoiC^ rights. It is clear, that the property in the 
goods was intended to vest in the plaintiff; and, if so, 
il will go to his assignees, unless they are estopped from 
setting up such a claim. TIsen, how are they so 
cslopp<‘il i In order to ascertain that, wc must look .at 
the duty they are to ])erform. They arc ('iitrusted with 
a statutable authority, which is to be executed for the 
common benc il of the cieditors .at large, and are not 
to be guided by the will of any particular body of 
creditors; aiul the Gourt cannot hold that they are 
estopped, without holding, at the same time, that the 
acts of a meeting of such creditors will bind those who 
arc absent. It being, therefore, the duty of the 

Q 3 .assig- 


1819. 

Nias 

(gainst 

Apamson, 
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assioiioes, in thrir poculiar character, to protect the 
interest of the ab'^enl as auU as present creditors, I 
think that, in this case, they were not estopped from 
claiming these good-', and that there ought to be 9 
new trial. 


Bayley J. When this case first came before the 
Court, the iiiijiression on iny mind was, that it was 
unjust for the assignei"*, who b.id themselves treated the 
banki upt as the vcnd((‘ of the goods, aftervvard*> to 
treat him as not being the vendee, and to sei/e the 
goods. But I am satisfied that that impression was 
wrong. An uneertifi(ated Ivuiknipt has no power, by 
law, of acquiring pro}ieity for himself; Imt all the pro- 
jierty which he docs so .lequiK* pa-'ses to bis assignees, 

who mav sei/” it whene\er thev clioose to exercise that 

•/ * 

right. That is th(' general rule of law; and the only 
question raised in this case, is, whc'ther there be any 
diflereiK 0 where the banki iipt obtains the jiroperty from 
third poisons, and whore he obtains it fioni his own as¬ 
signees; and it is contended, that in the latter case the 
assignees arc estopped from making the claim. But 
the assignees who represent the indi\idual creditors, 
cannot be estopped, unless all the creditors be (‘stopped 
also. Eor, inasmuch as the creditor can only make 
his ckfnn through th(‘ assignees, an c'topjiel of the .is- 
siirnccs would afi( ct his inteiest, which the assigiu'cs 
are not comjietenl to bind. If, iiuked, all the creditors 
concuried in the act of the assignees, it might mak(' a 
diiferenci'; but, if that be not so, it st'cins to me, that 
the bankrupt can only obtain a dcTeasibh' property from 
the assignees, and that any creditor may put the as¬ 
signee!. in motion for the purpose of reclaiming the pro¬ 
perty 
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pcrty left in tlie bankrupt’s possession. And there is no 
hardship in this, for it is clear, that the t^oods cannot 
be jjurcha.sed witli money belonging to the bankrupt 
himself, mid if purchased by money belonging to a 
frii'iul, it is as easy for the friend to buy it, and to have 
the legal jiroperty transferred to him. It is inconsist¬ 
ent with the duty of the assignees to sell the goods for 
less than their liill value to any one, and if they sell 
them for their full value, it seems to me, that the vendee 
should be the real person from whom llie money comes. 
I think that, in this case, the bankrupt only acquired 
a property in thesi' goods, subject to be del’eated by the 
aisignees; and, conscipieiilly, that this verdict must be 

set aside. 

« 


1819. 


Nias 

Adamsoit. 


HomiovD J. I am of the same opinion, that this 
action is not maintainable. There is no doubt of the 
general principle of law, that an uncerlificated Iiaiik- 
rupt can have no assignable property. But, it is said, 
that, in this case, tlie assignees liave, themselves, treated 
liim as capable of acquiring properly, and that they arc 
estopped 1‘rom making the present claim, having already 
received a ]ic’ciiniary consideration I’or heaving the 
bankrupt in jiosscs^ion of the goods. Whether Collhi&un 
may or may not maintain an action, or be (mtitled to 
relief in e(|iiity, for the money advanced by him to the 
assignees, is not the present question. What wo have 
to determine s, ahethci an absolute property in these 
goods passed to the bankrupt. Now, the act of a meet¬ 
ing of jiarlicular creditors will not, in such a case as 
this, bind the creditors at large; and, if so, it is com¬ 
petent lor any one of the creditors to compel the as¬ 
signees to put the Jaw in force, and, if they refuse, to 

Q 4 ®ppiy 
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apply for llieir removal. As all the creditors, therefore, 
ar(‘ not estopped, the bankrupt could only acquire a 
(lofeasible proj)erty in these goods, which the assignees 
had consequently a right to reclaim. The present 
action, thcreJ’orc, is not inaintainable. 

Rest .T. I am of the same opinion. The case of Coirs 
V. Jiarrnxv is very distinguishable from the present case, 
inasmuch as there the action was brought to recover 
from the assignees a recompense for the personal labour 
of the bankrupt, whei’cas here it was brought for })ro- 
perty belonging to the bankrupt. And, besides, if Mr. 
Justice Tjaxi'roicr had continneil in the Court of C. P., 
that decision would probably not have been pronounced. 
It is not, therefore, entitled to any great weight. The au¬ 
thority of that case is much broken in upon by the case 
of IL'ssr V. S/n'rnson ; there T.ortl says, “ Can 

there be any doubt that if a bankrupt acqun*e a large 
sum of money, and lay it out in land, that the assignees 
may claim it ? They cannot, indeed, take the profits of 
his daily labour: he must Jive; but if he accinm dale any 
large sum, it cannot be denied but that the assignees are 
at liberty to demand it.” Resides, the statute of A7/:r. 
s('enis to me, in its very terms, to convey away every 
•“pecies of property which the bankrupt has or can, by 
any means, ac({uire; and T think we should violate that 
stanito if we were to hold, that it was competent to the 
bankru})t to bring an action agaiiist the assignees for 
doing their duty by seizing the property in question. 
U Coin)!son be aggrieved by this proceeding, ho may 
a})}.ly to the Lord CIuincelh)r for relief; but I do not see 
how the assignees could liave done so with effect, in the 
present case. Upon the whole, I am of opinion, that the 

pro. 
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property, in the present ease, belonged to the assignees, 
as trustees for the creditors at large, and that this 
action is not maintainable, ^'hc rule, therefore, for a 
new trial, must be absolute. 

Rule absolute. 


WooDiiRTDGE agdinst Spooner anti AVife, 
Executrix of Range. 

A CTTON on a promissory note, given by the tes¬ 
tatrix to plainlilT', for 100/., dated 1st iseptember, 
1817, payable “on demand, for value received, and 
his* kindness to me.” Plea, general issue. At the trial 
before Abboll C. J., at the sittings after last Easter 
term, the tlefendant gave in (widence, declarations of 
the testatrix at the lime, that the note was not to be 
payable till after her death, and that it was to be given 
in addition to a legacy of 20/. left in her nill. It ap¬ 
peared, also, that the testatrix was in poor circum¬ 
stance"*, and that she was not, altogether, possessed of 
more than 800/. or 100/., and that slie lived almost en¬ 
tirely at tlie plaintilf’s house. Srailr/f, for the plaintiil^ 
contended, that this evidence ought not to be received. 
Abbott V. J. re'ceived die evidence; and being of opinion 
that it shew( * that the note was a testamentary paper, 
and ought to b-’ so proved, nonsuited the plaintilT^ 
mvintr him leave to move to enter a verdict itir 100/., 
in case the Court should be of a dillerent opinion. 
Si arlclt having in last Trlaihj term obtained a rule nisi 
accordingly. 


1813. 


Nms 

afinimt 

Auam&on. 


iredncsday, 
November ‘J4th. 


\YTit‘re a pro- 
niissory nott.*, 
on ttic fate of 
it, purported to 
bo paj able on 
diii'.iind, parol 
evidence is not 
admissible to 
shew, that at 
tlie time of 
uAing it, It 
^ as .igrml that 
it should not be 
payalile till after 
tlie decease of 
the maker. 


Manyat 
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Almrijfd and Adams slicwcd cause, and contended, 
tliat this evidence was admissible. The note was 
merely evidence of a debt, and the parol testimony 
proved, that there was no cxi'-tin£r debt, but a mere 
promise of a sum of money after the decease of the 
testatrix, and the plaintiff could not have recovered 
upon it in her lif(‘-time. Suppose a deed ^\as delivered 
as an escrow, or a bill at two months trlvdi with an 
express agreement at the time, that the party should, 
at the end of tw'o mouths, be alloAvcil to retiew it; may 
not these circumstances be given in evitlencc, in case 
of an action brought on the deed or bill ? If so, there 
was clearly enough to go to the jury, that this note was 
aijfreed not to be demandable till after the death of the 
testatrix. Tnfr v. Ililhcrt (a) is an authority to shew'^, 
first, that evident e is rt'ceivable of w^hat t.ikes place at 
the time of giving a promissory note; and, secondly, 
that a promissory note may be the subject of a donatio 
mortis causa. And Lavison v. Jjaxi:i,on {b) is to the 
sauu' effect. 

Srai/ii/ and Abraham., contra, relied on Iloarcv. 
Graham (c), and Tnr v. ILrd'Uns. (t/) 

Abbott Ck J. It struck me at the trial, that this 
was a testamentary promise in the nature of‘ a legacy, 
and if so, that the jAlaintiff could not recover at law. 1 
was led to this conclusion, in some degree, b}' the 
language of the first count of the declaration, in Avhicli 


(fi) 2 Vrt.Jun. 111. AJirov<n, C. C. by FAm, 286. 

(6) I r. mn.Ml. (fj .1 Campb. 57. [il) 1 li. Moore, 535. 

it 
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it was stilted, that the deceased promised the plaintiff 
that she would, at her decease, give him 100/. more 
than a legacy of 20/., wliicli she meant to leave him. It 
is admitted, however, that unless the evidence was 
})roperly received, 1 ought not to have drawn that con¬ 
clusion ; iind it seems to me now, that the evidence ivas 
not proj)erly receivable. There is no doubt that a 
proj)er and sulHcieni considenition existed for this 
note; !uul the evidence does not negative that part of 
the case. But its object was to show that a promissory 
note, which in terms ap[)eared to liave been payable 
on demand, was agreed not to be payable till alter the 
decease of the maker. Now it is contrjiry to the rules 
of law to admit extrinsic evidence to shew, that the 
intention of a party executing a written instrument is 
dillerent from that appanait on the face of the instru¬ 
ment itself. 


1819. 


WoODDKIDCX 

affainsl 

Sl’OUNKR. 


BavLUY J. 1 am of <ipinion that this evidence was 
inadmissible, aiul that even if it were admitted, il omdit 

O 

not to prevent the jiarty from recovering. It appears, 
on the liu e of the note, to liave been giv(*n for a sufli- 
cient consideration, and it could not havt* becsi the in¬ 
tention that the compcnsaiiou should rest on the 
ground of a donatio mortis causa, for then it would be 
revocable, but that il should be secured by a binding 
instrument. Tndcr the se circumstances the iiote was 
given; and u 'cems to me, that it was obligatory on 
the Jiarty making it, and that even if there' were a 
secret understanding, that the note should not be jire- 
sented for jiayment until after tho decease of the maker, 
still it would be binding on her executors. Besides, 
here the note, on the face of it, purports to be payable 


on 
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on (Icnimid, and it would be extremely dangerous to 
allow a party, who has signed such an instruinent, 
afterwards to say, that it was not so payable. It is a 
general and useful rule, that no parol evidence is ad¬ 
missible, to contradict that of which there is written 
evidence; and 1 think, therefore, that this evidence 
was not admissible. 


Holuoyd J. I am of the same opinion. This evi¬ 
dence was adduced, not to shew a want of consideration, 
or that the consideration for the note wa-> illegal, or 
that it was not <lelivcred to the party to be made use 
of for his own benefit. Tlie utmost extent to which it 
could go, was an attempt to prove, that the note was 
not payable, as on the face of it it imported to be. 
This, therefore, was to contradict the note it‘-clf, which, 
by the rules of law, a party is ])rohibited from doing, 
fciven if the evidence had been received, 1 think it 
would not make a material difference in the result. 


Bkst j. The parties in this case arc bound by a 
written contract, and it is contrary to the first rules of 
law to admit parol evidence to vary or contradict it, 
and the only exception to those rules is, where a con¬ 
tract is illegal. 1 can sec no solid ground of distinction 
between the })resent case and that of Free v. Ila'xJcws. 
It is said, that in this case, there is a fraud on tlie le¬ 
gacy duty. But if this note was not revocable, it 
could not be a testamentary gift; and if so, there couhl 
be no fraud on the legacy duty. 1 am, therefore, of 
opinion, that this nonsuit must be set aside, and that 
the verdict must be entered for the plaintiff. 

Judgment for the plaintiff^ 
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lliciiARDsoN and Others, Assignees of Thomp¬ 
son, a Bankrupt, against Nouiisii and 
Christian. 


^ AMPBELL, on a former clay, had obtained a rule 
to shew cause why the award in this case should not 
be set aside. The bankrupt was owner of a ship, which 
was charlered to the defendants for a voyage to the 
Easf Indies and back. While rcturnino- home with a 
cargo, partly belonging to the charterer and partly to 
other shi})})ers, she encountered a hurricane, anil was 
driven into line Mduritius. The captain there neces¬ 
sarily sold some cotton and rice, jiart of the homeward 
cargo belonging to the chaiterers, to j)ay for the ship’s 
repairs and necessary disbursements. Other goods were 
then taken in on freight in place of those so disposed 
of, and the ship returned safely to the port of London. 
The goods sold at the Maurllius fetched a better t)J’ice 
than they would have fetched had tluy been delivered 
liero to the charterers. The general avei age was set¬ 
tled as betNNcen the owner of the ship and the different 
owners of the homeuard cargo by an arbitrator, who 
gave the owner of the ship credit only lor such a sum 
of money, in rc'-pect of ihe goods sold at the ^LnoiUnSi 
as they w'OuM have produced at the ship’s arrival in 
London^ deducting Iri'iojit and charges. Disputes 
havinc then arisen between the charterers and the 

O 

assignees of the ship-owner, who had become bank¬ 
rupt, respecting the sum for which the charterers were 
entitled to credit in respect of their goods sold at the 

Mauritius^ 


1619. 


Thursday, 
November 251h. 


'flic Court will 
not set aside an 
award on the 
ground that the 
arl)itratnr'< have 
decided con¬ 
trary to law, un¬ 
less the law be 
clear upon th« 
subject; and, 
therefore, where 
the (aptain of a 
ship, at an in¬ 
termediate port, 
ill order to pay 
for repairs, 
had necessarily 
sold part of the 
cargo, at a pj ice 
higlier than it 
would have 
fetched at tlie 
port of destin¬ 
ation, and, upon 
a reference U) 
settle the aier- 
age loss between 
the ship-owner 
and charterers, 
the arbitrators 
(who were mer¬ 
cantile men) 
allowed for the 
aclnal \alue of 
the goods w hen 
sold, and not 
for the ptico 
they would 
have ietclied at 
the port of des¬ 
tination, the 
Court refused 
to set aside the 
award. 
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IH19. 


a!><nust 

Noi;i(sr. 


MauriliuSi and other matters, there was a general rc- 
lerenee to three arbitrators, who, by tlie award in 
(jiiistion, determined tli.it the charterers were entitled 
to credit for tlie full amount of the sum which the jroods 
produced at the MauritiiUi. 

Ciasi’icc shewetl cau^e, and contended, that the arbi¬ 
trators were lully justified in allowing the charterers 
the amount which their goods produced; and he cited 

Cann)l)ill Thamsuu. [a) 


Campbell and I). F. contr.l, insisted that it is 

an established rule of law, th.at where, during a voyage, 
a ])art of the c.irgo is necessarily sold to pay ibr the 
repairs of the ship, the owner of the goods is to be paid 
for them by the owner of the shi}), according to the 
jii’ite which they would lia\c fetched on the ship’s ar¬ 
rival at the jMU't of destination, deducting freight. 
They relied upon Abbot! on Shi[)}>ing, .”70., and the 
authorities irom foreign writeis there collected. The 
rule canno<^ be varied by the fill of the market at the 
port of destination ; for, as the owner of the ship would 
have been liable for twice the amount which the goods 
actually jiroduced had there been a rise in the market, 
he ought injustice to have the benelit of the fall. The 
goods so sold are still considered as on board the ship, 
insomuch that if the shij) be afterwards lost, belbre the 
comjiletion of the vojage, the owner of the ship is en¬ 
tirely discharged from the demand; and the owner of 
the goods cannot coinjilain, if he is placed in exactly as 
good a situiitioii as if the goods had been actually de¬ 
livered to him according to the bill of lading. 


(«) Slmtlie, "iSO. 


Abbott 
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Abbott C. J. The general rule in the case of an 
average loss is, to value the goods at the clear price they 
would have lltchcd at the port of destination. Ques¬ 
tions of this kind most frequently arise in cases of 
jettison. In the present instance, the goods have been 
sold for the necessary repairs of the ship while on the 
voyage, and have actually letched a higher j)rice than 
they w'oiild if they had arrived at the port of ilestin- 
ation. Tliere is no ilccided case precisely in point. 
I’lie possibility even of the goods fetching any price 
higher than that of the port of destination tlid not 
occur to any of the writers whose works have been 
referred to in the course of the argument. It must be 
recollecteil, too, that Ibis was a reference to mercantile 
nien, and they, perhaps, may have decided the ([ueslion 
U})()n mercantile usage. 1 cannot say that theii’ de¬ 
cision was wrong; I'or, by holding that the owner of 
a ship may lose, but that he can never gain by such a 
sale as this, we shall furnish the strongest possible in¬ 
ducement to him, to take care that all the gootls are 
conveyed to their ])lace of destination. I do not go the 
length of saying that where arbitrators proceed u})on a 
mistake of a ch-ar principle of Unv, tliat the Court will 
not set aside their award. Hut 1 cannot, in this case, 
say that the arbitritors have deciilcd contrary to ajjy 
clear, well-establidled principle ol' law ; and I think, 
therefore, tiiat this rule should be discharged. 


1819. 


Ru'HAHIIBON 

afffiifisl 

Nou&sk. 


Hayi.kv J. It di es iK.t appear to me that this award 
is inconsistent with any plain principle of law. If the 
point had been considered (juestionable, the arbitrators 
might have been desired to slate the facts upon the face 
of their award for the opinion of the Court. If the point 
was not made before the arbitrators, there is no 

ground 
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RlCHAIlDSON 

nfraimt 

Nouh^K. 


ground for the present application. If the point was 
made, and the arbitrators declined to state the facts, 
they have taken upon themselves to decide the question 
conformably to mercantile usage, and I am not pre¬ 
pared to say that that decision, cither upon authority 
or principle, is clearly wrong. I think, therefore, that 
this rule should be liiscliarged. 


IloLiioYnJ. TJic Court will not set aside an award 
on the ground merely that an arbitrator is mistaken in 
a j)oint of law; Iml the Court must be clearly satisfied 
that he would not have made such an award, if he had 
known what the law was. ^iow I am by no means cer¬ 
tain, in this case, that if the arbitrators had known 
the law to be what it is contended to be on the part of 
the plaintills, they would have come to a diflerent 
decision. For there is strong ground for contending 
tliat the owner of goods should receive a compensation 
for the goods sold, according to their highest value. If 
the master could get money by other means, he luul no 
right to sell; aiul if he had sold the goods, the owner 
ought to be entitled to the actual proceeds. For the 
owner of the ship, in the event that has happened, 
ought not to be allowed to make any profit by such 
sale. 

Rest J. When the objection to an award is, that it 
is contrary to law, that ought to appear very clear'to 
induce the Court to set aside the award. Now it is 
not necessary here to decide the question, whetlier the 
arbitrators have decided contrary to law or not. It is 
SLillicient to say, that that (h)es not clearly appear; and, 
therefore, that this rule should be discharged. 

Rule discharged. 
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Wilson, D. D. against M‘Math. 

^UltNEYhcA obtained a rule nisi for a writ of pro¬ 
hibition, to be directed to the Court of Peculiars 
oi’ the Deanery of the Arches, London, Shoreham, and 
Cioydon, to prohibit it from further holding plea of the 
matters there depending between these parties. It ap¬ 
peared, from the aflidavits, that on the 16th March last, 
a vestry meeting for the parish of St. Mart/ Aldcrmat ij 
was held for the purpose of receiving a report of the 
proceedings in an action of ejectment, brought by the 
Drapers’ Company against the rector and church¬ 
wardens of the parish. At this meeting, held in the 
church, the rector, Dr. Wilson, attended, as well as 
the defendant, M^Mcilh, and other parishioners. U])on 
Dr, Wilson proceeding to take the chair, one of the 
parishioners moved, and it w'as accordingly carried, 
that Mr. M^Math should take the chair, upon wliich 
Mr. M^Math took the chair at the opposite end 
of the table to the l ector. The rector, after remon¬ 
strating in vain, finally lelt the place, and the busi¬ 
ness then proceeded. On the 8tli Maij, he instituted 
the present suit in the ecclesiastical court, for dis¬ 
turbing and interrupting him while presiding at a 
vestry meeting. I’he defendant was cited to appear, 
and did apjici.r, and pi.iyed tliat the rector might 
exhibit articles. On the llth h'ovcmbit the ec¬ 
clesiastical court were about to give judgment on' the 
adini'.sibility of the articles, according to notice given 
in the preceding term, but, on the day preceding, the 
rule for a prohibition was obtained, 

VoL. III. R 


1819. 


Thursday, 
Novemb^ SSth, 

The Fcclesinsli- 
cal couit Ii.is 
jurisdiction, 
lationc loci, 
over the order 
and pi oceedings 
of Milry meet¬ 
ings, held in a 
church; and, 
thcrefoie.nhcre 
a iiitor Ii.id 
hhelled, in that 
Court, a parish- 
ioiil'i, for pre¬ 
senting him 
from picsid- 
ing as (liair- 
m.in at such a 
meeting, a pio- 
hibition njs 
refused. 


Oaselcc 
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1819. 


Wii.sow 

(t^lltusl 


Gasclce and Marriott showed cause. If the defend¬ 
ant meant to dispute the jurisdiction of the ecclesiastical 
court in this case, he should not have contented him¬ 
self with a general appearance, but should have ap¬ 
peared under protest. If a suit be instituted for lythe^, 
and the defence be a modus, it is necessary to plead the 
modus before an application for a prohibition can be 
made; because, till j)lea pleaded, the ground of prohi¬ 
bition does not a})pear. But, upon the foce of these 
proceedings, it appears, that the ecclesiastical court 
has jurisdiction; for this is a matter relating to the 
order and decency of a meeting held in a church. 
And the rector was entitled to preside at this meeting, 
Stoughton V. llri/nolds («): GibsotCs Codex^ vol. ii. 1476“., 
gives the form of appointment of a select vestry, which 
requires the minister or curate “ always to be present, 
if, conveniently, he may be had, and to propound the 
business to tlie public notice and considerationthey 
were then stopped by the Court. 


Gunu'ij and Cm wood, in support ()f tlie rule. I fere 
the ecclesiastical court had no jurisdiction at all; for it 
was a vestry meeting not in the least relating to eccle¬ 
siastical matters. And the mere circumstance of the 
meeting being in a church will not be sudicient: an 
election of a parish clerk is often matle in church, yet it 
has not been held that the cognizance of auch an elec- 
tion belongs to the ecclesiastical court. So, cutting 
trees in a church-yard, or a deputy parish clerk doing 
duty without licence from the ordinary, are not mat¬ 
ters within the jurisdiction of the ecclesiastical court; 
and in the latter case a prohibition has been granted. 

(f*) 2 sir, lOiU, Cas, I/ard, 274, M'oHciCUCf 168, S.C, 

Peak 
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Peak V. Bourne, {a) As to the rector’s right to preside, 
that is very doubtful; for in Stoughtoji v. Rei^noldst in 
the report Cas. temp, Hardw,, Lord Hardwickc is re¬ 
ported to have said, “ There is, indeed, a notion that 
the parson has a right to presidefrom whence it may 
be inferred, that he did not think the common notion 
correct. And the passage cited from Gibsofi’s Codex 
only applies to special vestries. 


1819. 


Wiuoir 

against 


Abbott C. J. I am of opinion that the ecclesiastical 
court has jurisdiction in this case. For this is a meet¬ 
ing held in a church, and it is most fit that that 
court should have authority over the order and pro¬ 
ceedings of a meeting held in such a place. That 
being so, I abstain from giving any opinion as to what 
ought to be the decision of that Court upon the ques¬ 
tion, whether the rector has the right of presiding at 
this meeting. 1 think, therefore, that this rule should 
be discharged. 

Bayley J. 1 am of the same opinion. In tins case 
the place of meeting being the church, gives to the 
ecclesiastical court jurisdiction. It may be necessary, 
for the purpose of preserving order and decency at such 
an assembly, that the rector, w ho is also the person to 
whom the freehold of the church belongs, should pre¬ 
side at it; and I think the 5S O, 3, c, 69. s,'J, con¬ 
firms this view of the case ; for that act gives a power 
of electing a chairman only in case of the absence of the 
rector, vicar, or curate. 


(a) 2 S / r . 942. 

R 2 


Holrovo 
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IIoLROYD J. I am of the same opinion. The eccle¬ 
siastical court has jurisdiction ratione loci. And it 
was on that principle that Wenmoutk v. Collins (a) was 
decided. 

Best J. It is not necessary, in this ease, to decide 
whether the rector has the right to preside at vestry 
meetings; although I trust that tliis right, which ap¬ 
pears so essential for the preservation of order, will be 
ultimately found to be in him. All that at present 
appears is, that the rector has proceeded against the 
defendant for an alleged impropriety, committed in the 
church; and I am clearly of opinion, that that is a 
matter within the cognizance of the ecclesiastical 
court. I think, therefore, that this rule should be 
discharged. 

Rule discharged, with costs. (If) 


2H 

1819, 

WiLSOK 

against 

^‘Maxh. 


Tho minister of 
the parish has 
a riglit to pre¬ 
side at vestry 
meetings. 


(а) y IjI. Raifhi. S.50. 

(б) We have obtained the following copy of the judgment pronounceii 

by Sir John ; and <is the question liecidect is one of very general 

iinpu)hiiice, we have tliouglil it would be ;u'ce])lable lo our leaders lo 
pidilish it. 

Tliis is a suit by the rector of ,S<. ylhU’i'nii-tt/, in the cityofi.toi 
don, against a parishioner of that parish, for disturhing Jiim in jircsidiiig 
at a vestry meeting. The otlenco isthiis cliarged in flie ciUitlon : “ More 
especially for inteii uptiiig the lector when lie had taken the cli.iir as pre- 
fjdenl, at a vestry meeting, held in tlie vestry room within the churehof 
the said parish, preventing him from eveieising llie oflieeof eliaiinian or 
president at the said vestry meeting, and dispossessing him thereof.” To 
this citation, an appcaranci* was given on the part of JMr. Mac Miilh, 
the person cited. T’lie U]fiicaranee was absolute, and not under protest, 
and articles were prayed and given in, stating that Mr. Mai; Math, at a 
vestry held for the parisli of Si. Maty ^hkrnumf, in thevesirj room, 
which is'vithin and part of the parish church, on the l.'itli of hast Jfoi c//, 
dill iiitcnupt the rector when lie h.id taken tlie chair as president of the 
vestiy, did pievent him from i-xercisiiig the office of cluirni.an or presi¬ 
dent of the vestry, and did dispossess him thereof, in the manner there 
kct Ibrtli, which it is not now iiccossary more piu'ticularly to notice. Tlie 

admis- 
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admissilulity of these articles was npjioscd and debated, and ttio ob¬ 
jections to tlicm, as f.ir as 1 could collect, stood on two grounds: 

1. That tlie minister, as sncli, lias no right to preside at a vestry 
meeting, and conseijucntiy that the interrupUug Iiim in so doing is not 
a disturbance. 

'J. That even if it be a disturbance, this Court has no jurisdiction to 
rejiress or punish it as an oftence. 

Tt has been stated that the suit is brought to ascertain die rinht of 
tlio minister to preside at^tbese meetings, and not from animosity or vin.. 
(liitiveness on account of the particular transaction; and indeed, the 
form of the suit, and the maimer in wliich the qtiestion lias been treated 
nil liuth sides, tend very much to coulirm that statement. There arc 
certain circumstances set fortli in tlic ar'icles wliich possibly might 
liave warranted tiu* party in bringing a diflerent suit; but die present 
mode lias liceii adopted, in order to bring tlie general question to issue. 
Tlie question is certainly one of considenible im|)ortance, both as affect¬ 
ing the station of a highly respected class of the community, the esta- 
blislitd clergy, and as ailectiiig llic jicaceable and orderly jiroceediiigs 
of iisrocliial meetings. T'iie case is said to bo a new one, so far as re. 
gard- any cijm'S', law, or any judicial decision on the subject. There is 
jiosbitute, no canon, no reiiorted judgment, either ci 7 <mi(i/ aflirmingor 
negativing the light. It nevertheless may exist as a part of 
die common law oflfic Itintl, as a part of the lex non scripta, which is of 
biiulmg audioiity, as much in the ecclesiastical as in the tcmpor.'il 
courts. Indeed the whole canon law rests fo>" its .authority in this 
couuti’y upon rccelscd usage; it is not binding here proprio vigore. 
Aloreovcr, this ('ourl, iiiioii many points, is governed in the absence of 
exjircss statute or canon, by the jus lacito el illitcrato hominum con- 
■■ensu ct inoriliiis espiessum. It is true, that generally the existence 
of this JUS noti scripfiim is asceit.aincd by reports of adjudged cases; 
but it may lie proved by other means, it intiy be jiroved by public noto¬ 
riety, or be dediicible from priiiciiiles and analogy, or be shewn by 
legislative recognitions, I’ublishcd reports of the decisions of ecclesi- 
istical courts (with one veiy icceut exception) do not exist; and if they 
did, yet the p.articul.ir right in dis|)iilu may never have been so mucJi as 
doiilitcd or questioned before; and some couiitciiaiice is given to that 
notion from the rn'oeru/ ami jmacticc ol' the kingdom; for it is 

jileaded in the at tides, ard on their admissibility must be taken as true, 
that the minister’s presiding at vestry meetings, “ is observed in and 
tlirougbout the wiiole realm.” I’lie f;ict of such genera/ usage for tlio 
minister so to pri ide is notorious; and has not been denied even in 
argument. Now ,uiii an usage unless absurd or improper) I take to 
found a common law right. Law writers, particularly Air. Justice 
Jilnr/i.'ilonc, lay it flown that “ general customs, which are fhe universal 
lull* of the whole kingflom, form the common Law, in its stricter and 
more u-.ual signification.” Again, “ the first ground and chief corner 
stone of the laws of England i-. iinnicinorial custom.” 

'I'hen the general imniemori.al usage being averred, is it a rensonable 
usage? For “ the common law,” '<iys Mudstone, “ is the perfection 

K 3 of 
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against 

M'Matjti 
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against 

3f‘MATH. 
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of reason: what is not reason is not law; *’ adding, however, “ that 
the particular reason of every nile of law cannot be always assigned ; it 
is sufficient that there bo nothing in tlic rule flatly contradictory to 
reason, and then the law will presume the rule to be well founded.*’ 
Now tills general usage, so far from being “ flatly contradictory to 
reason,” is admitted to be extremely proper. Tlie propriety of the mi¬ 
nister’s presiding at vestries was in no degree controverted; all that was 
contended was, that it ought to be accepted as a courtesy, and not 
claimed as a right, for that the right of choosing a chairman belonged 
to the parishioners, and that the minister was present merely as a parish¬ 
ioner, having no greater right to preside than any other individual. 

The practical inconvenience of the rule tlius contended for is obvious 
and manifest. At meetings held so frequently as vestries are in many pa¬ 
rishes, often very numerously attended, and where every parishioner pay¬ 
ing rates has a vote, if the election of a chairman were always a preliminary 
measure, the consequence would be, that in parislieswherc animosities and 
divisions unfortunately existed, a large portion of the time for the trans¬ 
action of business would be consumed in this preliminary contest; and 
the business of managing tlie concerns of the church and poor, in which 
the feelings of piety and benevolence arc so desirable, would be pre¬ 
ceded by a conflict exciting all the angry passions of man. To avoid 
these practical inconvcniencies, ns well as from other considerations of 
propriety and principle, the universal usage of the minister’s presiding 
probably took its rise; for in every view die propriety is manifest, and 
the right is founded in sound ptineiple. 

The minister is not, in consideration of law, a mere individual of 
vestry, as has been contended: nor is he in any instance so desrribed. 
On the contrary, he is always described ns the first, and as an inlegral 
part of the parish, 'flie fiirm of citing a parish proves this position, 
namely as “ the minister, churchwardens, and parishioners,” lie being 
specially named; — such is die legal description of a parish in all formal 
processus. So again, in the choice of churchwardens; if the minister 
and parishioners cannot agree in die choice of the two, the minister is 
to choose one, and the parishioners tlie other, unless controlled by 
special custom. So, again, chiirciiwardons arc directed by die canon to 
account before tlie minister and parisliioners. So, far, tlicrcforc, from 
being a mere individual, the proper description of a parisli, in vestry as¬ 
sembled, is “ die minister, chiirdiwardcns, and parishioners in vestry 
assembled.” Tlie minister is denumiiiatcd the Rector Parochial, 
die Praises Ecclesiasticus. The vestry itself is die meeting of an 
ecclesiastical district, namely a parish : it is held in an ecclesiastical 
place, in the church, or in a room wliicli is part of the church, part of 
die consecrated building, from wliicIi the mcedng itself takes its name 
of vestry, as being held in the room where the priest puts on his vest¬ 
ments. Tt meets for an ecclesiastical purpose; for dioiigh die susten- 
tation of the poor is now carried on by rates, and overseers are appointed 
under special statutes, so diat it has, in modern times, become more of a 
temporal concern, yet anciently it was a matter immediately of cccle- 

aiastical 
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•imtical duty and sujjerintiuidoncp. So says Pnih'aux (Directions to 
cimrchwardcns, edit. 17 .j 0, seel ’JO.) “The churchwardens were an- 
citiiliy the sole overseers of the poor; and it lay wholly on them, under 
the direction of the minider, to take c.irc of all such as w eie in want,” &c. 
Ill these meetings, then, of the parish, consisting of “ minister, church¬ 
wardens, and parishioners,” assembled in the chinch, for an ecclesi¬ 
astical purpose, that tlie rector parochi e should 7 iot preside, but be 
considered as a meie indivulual, would be most strangely incongruous, 
and that he and any other individual should be put in competition for 
the oflice of chairman, would be placing him in a degraded situation, in 
which he is not placed by the constitutional establishment of this 
country. In sound Icg.d principle, he is tlie head and praises of Uie 
meeting. 

To pronounce, then, against a right thus founded in usage and 
supported by reason, convenience, and propriety, would require some 
very clear and decided anlhuriti/ negativing the right, and establishing a 
different rule. The single authority resorted to is the case of Stoughton 
V. RiijnohUf and that, indeed, was liardly relied upon as suflicient; fur 
the argument went rather upon the aliscnce of direct uutlioilty to sup¬ 
port the right, than upon tlie adduction of any suibcient to negative it. 
The case of *SV»Mg/t/on v. llt i/nolds did not at .ill turn upon the light to 
jirewle, but upon the right of the ch.iirman to adjoum. The question 
was, whether the minister presiding had a light to adjourn tJie meeting 
so as to prevent the election of a second chin cliwardcn by the parishion¬ 
ers, he himself having previously nominated the first chnrcliw<irdLn. I 
have looked into the three leports of that case, which arc to be found in 
Sir John Stranne, in roitcscuc, and in the cases during the time of l,ord 
irnrdu'uhe. '1 hey .ire, in some degree, diflerent; hut,in neither is it stated 
th.it tlie right of the minister to preside roaile any part of the argument. 
Ill all, the sole question was, the chairman’s riglit to adjourn the meeting; 
and it was lield, that the question of adjournment should have been de- 
(ideil, as it generally is, by vote, and not by tlie chairman. It is obvioiri 
tliat this question of adjournment must have assumed exactly the same 
shape, and liave led to exactly the same conclusion, whether the minis- 
tci liad been chairman by election or clininiian hy office. Any opinion 
thrown out. In a case like Mils, upon tlic right of presiding, must have 
been a meic obiter dictum upon a point not then requiring decibion, 
nor even aiiung in argument. In one report, Cas. temp. Ilurdw. 
Lord HardmUkris to say, “ That the general apprehension is, 

that the minister has a right to preside, but that he knows of no 
authority for it.” ''Ii.it obscivntion is somewhat difTerent in Foih‘%cue*s 
Repoits. There, it is --aid, “ Si.piiosing that the minister h.is a power 
of presiding, it does not follow tint he h.is a power of adjouriMng.” In 
Strange, it is only s.iid, “ As to the vicai, he seems to hav.' no shnie in 
the election of the scowl churchwarden, nor to h.ive any right to pre¬ 
side.” \nd, to be sure, if there was any case in wliich lie ought to have 
retired fiom the (hair, it was at the election of a s-ronil cliiirchwarden, 
with which he had nothing at all to do. A doctrine of tin's sort, how- 

R *1 ever. 
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ovtT, high as the source is from whence it flows, yet, being on a point 

ol raised in argument, not imiiortant to the decision, belonging, not 
to (he law familiar in tiiat Coiirt, but Irelunging to another jurisdiction, 
is not of any very conclusive and binding authority. And yet it is the 
oidy one leading, in any degree, to negative the right of the minister 
against (hose other considerations nhich 1 have already stated. 

Whether the unestion has ever been raised in these Courts is uncer¬ 
tain, from the n ant of re)>orted lases; but that no decision jogo/iemg 
the light has ever taken jdaee, unuld he no extravagant inferenee to be 
drawn from the jirevaleiiee of (he praetiee of the ndnister’s presiding, 
eon]ded with the geneial impre‘-sion (tf his right to do so. Writers on 
eeelcsiaslical inatteis jiaitake of the same impression; not merely Burn, 
Imt J*riftcau.r, wlio,e work on the dutses of elmrehwardens has always 
been helil, in these Courts, to he of considerable authoiity. Ih- is ex- 
pii-'-s upon the sulycct. First, he mentions the regular inode <if calling 
avestiy, (sccl..’JJ.) “ Wlieii any such thing is to he proposed to the 
]iaiishioners. the churchwardens, with (he consi-nt of llw tninistcr, cull a 
meeting of the jau-ish.’’ And. again, in speaking of the rates, (sect., 
he says, ‘‘ 'I'hey only who pay to the rates should make the rates, tyc.; 
hut this must not bo understood of the minister, though he be not 
charged to those rates, liecuusc, as haring the freehold of the church, he 
hath n special right in it, and, ns minister of it, he hath a special duty 
upon him to see that it he well and duly repaired, and that rates be 
made to enable the ehiirehwardens to doit; and, therefore, in every 
piiiisfi metlmfi he prenKht, for the regulating anti directing of this 
inattir." 'J’liis authority, then, as far as it goes, is direct and express, 
[t is not, indeed, of the same weight as an adjudged ease, or a canon, 
but as the understanding of a learned person, himself filling a judiei.il 
situiitiun. 

'I'he last .authority that ] shall mention, however, is of greater weiglit 
— the recognition of the legislature. In several parishes, select ves- 
tiies have been constituted, under special acts of parliament, where, 
from the extent of the population, the business eonld not e ell be eon- 
ducted by the whole parish. One can see no strong reason, why, in 
such u select vcsliy, the minister should be appointed chairman, except 
upon the ground of his general right, and the jiropriety of tin* tiling 
itself. The election of a ehairm.an at a select vestry would take but little 
time, and would not he likely to he allendcd with conflict and animosity. 
And yet, as far as 1 .am aware, it is the constant course of tlie legislature, 
ill acts fur appointing select vestries for the nuinagement of theg^imif 
concerns of a parish, to direct that the minister shall preside in sucli select 
vestry. He that as it may in these particular cases, the late act, for the re¬ 
gulation of vestries nencralty, appears to contuii so strong a recognition 
of tlic right, as almost by necessary implication to declare that it is in the 
minister; while the snbscvpient act for creating select vcstries,y;,r « spe^ 
tittl purpose, in no degree derogates fiotn the general rule, hut tends, as 
an exception, to prove and support it. 'Jlie first of these acts, that of 
the 5bth of the King, chap. (>{)., is entitled an act for the regulation of 
jparish vestries. The first section directs the mode of calling vestries; 

and 
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and the second section says, “ for the more orderly conduct of vestries 
be it enacted, that in case the rector or vicar or perpetual curate shall 
not be present, the p rsons so assembled shall furlliwith nominate, by 
plumlity uf votes, one of the inhabitants to be chairman.” Now this is 
nearly tantamount to a deilaration, oi by necessary implication declares, 
that if the rector, \ icar, or perpetual curate be prt '>e<it, he sliall preside : 
and the legislature must eviilcntly have considered that by law and 
usage he was entitled to preside. It is only in case of his absence that 
the 1 arishioiiers are direcietl to choose a chairman ; and, consec^uentl), 
wlicn he is present he is the chairman of couise. 1 can construe the 
act in no oilier way. It is true that the parishes of l.ondon and Soulh- 
wailc are excepted out of this act. Now, supposing tliat exception to 
iipply to every clause of the act, still that would only go the length of pro« 
viding, that by special custom, any xestiy in London or Southwark 
had the right of choosing a chairman, notwithstanding the presence of 
the minister, this act would not deprive them of the right iiinkr such 
special custom; but otluiwise, London and. Southwark must be pre¬ 
sumed to stand on tlie same footing, in this respect, as the rest of the 
kingdom. The act of hist session f.>0 (/. .7. c. lli.) does not diminish 
this inference. Tt is entitled “ An art to amend the law* for the lelief 
of the poor.” Ry this act a power is given to parishes to establish se¬ 
lect vcstiles for the conrerns of the poo>, the principal object being to 
ii-nder unneiessary the interference of magistrates on eveiy application 
for relief; and with this view the paridi vestry may elect a cerhiin 
number of persons, not exceeding twenty-live, anil the minister, church- 
warden, and ovcrsecis, with those elected peisons, shall raan.-ige the con¬ 
tent'- of the poor. Now, this is not a select vestry (or genenal parochial 
purposes, but for tliosc paiticitlar concerns. The maintenance of the 
poor is now, in some pl.ices, become so heavy a burthen upon pmperfi/, 
and so much more a matter of temporal tlian of spiritual concern, that 
in a iiarish committee, specially appointed for that purpose, where possi¬ 
bly the minisler, «s a jnii/ei of rah s, may have little or no interest, it may 
1)1 fitting l■llough to le.ive the choice of their chairman to these stleit 
peisons, which would not be likely to jnodiice any disturbance or coii- 
llict; anil so the legislatnie has provided. Rut this does not derogate 
from the piopilety, or weaken the inference of the former act, that in 
all other vestries held for g. neral p.iiocl)i d purposes, the minister is stdl 
to preside. 

Upon the whole, I am by no means prepared to negative the right 
of the minister, siippoited as it is by usage and propriety, laid down by 
some vv liters, and recognised, and thus, in eflect, dctlared by the legisla- 
tuie Itself. An , in a case wlu re the minisler was in the actual pos¬ 
session of the chair, J dunk th.n tiio defcnilani, upon the facts stated in 
the articles, is to be considered, by his intcrriiplion, as -m unlawful 
(listuiber. 

Tlie other point is, whether this is a matter of eeelosi.istical jiiris- 
dielion, to be piocutded against irt an ecclesiastical ofleiiic. Now, this 
being the distuibanee of a minister, in the exeieiso of a function belong¬ 
ing to him ill his ccclcsiasUiMl character, at a meeting of aneeclesiastical 
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district (for a ]>arisli is siicli district),.! meeting held for general ecclesi.isti- 
c.il pmjHises, and in an txfle-iastie.il j)laee, a consecrated jilace, the church, 
or vestry of tlieciturch, it seems to me that it must he of ecclesiustic.d 
juri*-diclion and cognis'inee 1 appieliend tliat such and such 

ji/iicct, and the orderly conduct of such vinliims, are under the protec¬ 
tion and guardianship of ilie ecclesiastical laws. It has not been pointed 
out to this Court how any other couit can interfere, or how redress 
c.!!! he procured elsewhere. It^eeins as much an ollence of ecclesiasti¬ 
cal jurisdiction as the electing tombstones in a church-yard, or the 
pulling down toinhstones, or breaking a dour into a ehuich-\ard, or 
negli'Cting to iep.iir a thancel, or setting up aims in the e'hurch, 
or forbidding the organ to be playe'd when directeil hy the minister, or 
in.any other matters which .are proceedetl upon in the'se Contis, though 
there is no express canon or -.tatiite upon the iiarticul..r suiijeit. Yet, 
in .all case's of this suit, the piocenling is in the eiclesi istic<*il court, and 
in the form of arli< le's as for an ollence, which mode of proceeding is, 
in a gresal degree, like an indictment at common law fur a niisdemean- 
our, where no statutoiy sanction is jirovided to enforce any thing 
enjoined, or to rcsliain any thing pruhihiti-d. Some cases, of the seirt 
to svhich I have alluded, h.ivo occurred within my memory in theso 
Courts, and 1 will here meiitiuii two or thr.'e of them. 

1. Ciitli' V. not fill iH, in the (Vinsistory of iMiitlon, there, 

a person was aitieled .ng.iinst for ojicning a iloor into acliuicli-yaid. An 
appearance w,isgi\eii under piolcst to the jurisdiction, Imt the protest 
W'.is over-ruled, and tliesuit proceeded in this form i’. .Si/rir »nd I/ill 
V. 77/(’ Jfcaii (iiid Cliriptrr of C'finit (fiuicli, in the Cotut of I’ccu- 
liars, 17.S7. This w.is a snit for not repliiitig the cli.mcel of li¬ 
on ihc.lliU, am! the pioceeding was hy articles. fiuilon nnd 

J'Ulwtndis Cidfroll, in the Consistory, 17.''o. '1 hise weie ailiclis for 

erecting a toi.ihstone in A'/njing/on church-yard, and for pulling down 
another in the same church yaid. 'I'he C'uiitl said, it was “ cn/nTni/Ung 
It iiuUnm ‘ill 'fit’ciiurifi t/nrd; ami, as such, was an ccclcsia'-tical ollence, 
and buhjett to the jmisdictiuii of llieecclesiastic.il court," -]. Mnidmim 
V. il/(in the Consistory, 179-1. 'J’ht-sc weic atticlcs for eucting a 
monument without the consent of the rector. .\n appc-.-nanci- was 
given under pl('tc^t, wliiilt svas over-ruled, with costs. 5- Hidchins v. 
JJi iizi'ow, in till- Cimsistc rj, Mufitn/masWrin, 17*)i. Tliis case is an 
authoiity nut wholly inapplicable to the present proceedings, and 1 shall 
therefore slate it a little mute al length. It was a pioceeding against 
the chut chw anil ns hy articles; and the olllnce was llms stated in the 
citation, “ Moic e<i)ccijlly for obstructing and juuhihiling by your own 
prelendcd pow-er .-ml[authority, and dcclaiing your resolution to con¬ 
tinue to ohslnict and pioliihit, the singing or cliaunting by the parish 
clerk and children of llie ward and congregation, accomp.mit-d hy the 
oigan.” 'I'he clmic.liwatdeiis supposed, that as they paid the organist 
aim inan.agcd the children, thi-y were to direct vcheii the organ should 
play or not play, and when the cliildrcii slioiild or should not chaunt 
The clcigyraan had ordered the playing and wnging at certain parts of 

the 
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the wrvicc. llie churcliwardons forbad botli, not in the cluiicb, but 
privately, so tliat there ^^as no bi.iw linn; or jiublie indecency; but the 
olFencc was set loith in tlie aitides, confomiably to the citation whicli I 
have jii‘t stated. 3Iany objections were taken to tho adniissiliility of 
the articles: ninoiin others (as in the present instance), it was said, that 
no law was specially set forth as basing been \iol;'.te<l; but the Court 
sail!, “ AVbeie the fjcmiu/ law is relied upon it is not necessary to plead 
it.” Again, it was objected, that the fiit charged was not of a ciinnnal 
nature (as is also contended in the present case) ; but to this the ('ourt 
rejdied, “ I'liat the light of diiectiiig tlie sersice was in the minister, 
and the churchwardens obstructing him in the exercise of that right was 
an olleiice, an usuipationof his right, whiih might be proceeded .against 
in the ecclesiastical court.” 'J'he preceding arc cases within my own 
recollection in these Courts: the sjiine thing is to be infci red from Mime 
reported cases in prohibition. I shall only notice one, that of I'nlmir 
V. The liishoi' of Kwiei, 1 Stm. 770, Sir Tlunna), Jinn/ set up liis arms 
in the clinrch of Jhche. The oidinary iiromoti-d a suit in 

the ecclesiastical court to derace them. A prohibition was moved for, 
and refused ; and .Jiisticis 7’y/'’an<l l''orte\cue said, “ The oidinaiy was 
judge what ornameuts were proper, .md might cederthem to lie defaced.* 
Kow, all tlie-.e cases wcie pjocee<liiigs by aitirles, I take it even 
tho last w.is; and most of them, if n<it all, foi oflenecs under the gene¬ 
ral principles of ecelesi.isiie.d law, and not under any precise canon or 
statute. 'Ihe remedy is a very lenient one; for, howeier high sounding 
some of the expre'sions in tlie ai tides may he, siieli as, ‘•touebing and 
concerning your soul’s health, and the lawful correction and reformation 
ol your niaiinei ■> and excesses,” the only ell’eet of a sentenee, as jir.-ijcd, 
would be to admonish tlie party to foihear in future from the like dis¬ 
turbance .md interruption, and perliaps to make him pay tlie costs; but, 
as to costs, it ulw.iys lies in the discretion of the ('ourt to mitigate them, 
as the ciiciimsiaiices of the ease may nppe>ir justly to ief{iiire. 

Sueh is the view that I should take of this i(ue‘lion, if it fell to 
Illy lot to delctinine it. It is certainly desirable that the point should be 
settled. It is probable that the opiiiioii of this Coiiil m.ij not he final, 
and itwoiild be highly saiisfaetoiy to my mind lh.it it shoiild he si tiled 
by a superior tribunal, eilJier in the way of apjx'al or of [iroliihition; 
but, .It jiiesent, after mature and careful consi.li ration, forming the best 
judgment I am able on the subject, I am of opinion, on the gioiinds 
already stated, that the aitides ought to be admitted. But a rule to 
shew cause why .1 iiiohihitioii sliouhl not is'-ue haeiiigbeeii seiveiloii this 
Court, it is my di \ not to proceed to admit the ailides. I ha\c, how¬ 
ever, thought it respicilul to slate my opinion for the eunsideration of 
the court of coimiion law. If they .should dill’er from me, 1 shall bow 
to their better judgment with every possible degree of deference and 
respect. 

The admission of the articlc.s sv.as accoidingly oideicd to stand 
over, (n ) 

(a) The case will be fully reported in Dr. Phillimorc’s report of cases 
in the ecclesiastical courts. 
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Wiit‘ri‘ a party 
ill 1, nitlou was 
re)|iLir(.'(l 1» iit- 
toiiii an aihitra- 
tor at i'.irUr, 
on a givi'ii liay, 
1111(1 three (lays 
liefore set oil', 
and went, ae- 
comiKinied by 
Ills attorney, to 
Chfloii, where 
his will* resided, 
and where were 
eerlaiii papers 
lieeessary to lie 
pioduced liel'oie 
tlie arbitrator, 
and was occii« 
piid for u 
great part of 
two days in se- 
Jeetiiig and ar¬ 
ranging the 
buiiie, and in 
the afteiniion 
of the seeond 
day was .iiiest- 
ed : Held, tliat 
he w.is not pri¬ 
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employed inoie 
than a iviison- 
able time for 
the al'ore pur¬ 
pose. and It not 
being swoiii 
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was at C/iJ'liin, 
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Ranhall agahisl Gtirney. 


^HITTY obUtincil a rule Hi's! lor ikliverin^ up the 
bail-boiul to be cancellt'd, oil the groimtl th:it tlie 
tlcreiulaiil luul been improperly arrestetl. It ap})carcd, 
tluit a cause, in wliich I he ])resenl tlel'endanl was a 
ptirly, had been rel'erred, by an order of the Lord 
Chaiict'llor, to arbitrsilion. 'Hie jtrbitrator, residing at 
Plymouth Doi'/xf ajijioinletl a meeting at Pirfir, on 
2()th Srptrmhn-f 1819, and ihe delendant, who was 
sworn tt) be a nuiterial wilncss, was served with the 
tippoinlinent on the 14th September, requiring him to 
attend and be examined on oath. '['Ik' defendant ac¬ 
cordingly, with his jsolieitor, left town, and, on Friday, 
September 17th, reached Clifton, wlieie the tiefendant’s 
wife iheu resided. Clifton is not the dirt'tl road to 
Exeter from L^ondon, being .iboiit fwenty miles round; 
blit it was sworn that tlu' books and jiapers of the 
defendant were ai Clifton, some ol‘ which were neee.s- 
sury to be jirodiiced before the arbitrator, and that it 
was iiece.ssary tluil ho should jiersonally go there for 
the purpose of unpacking, arranging, and selecting 
tliem, and that lu' was necessarily employed during a 
pari of that evening and neculy the whole of the fol¬ 
lowing day, in unpacking, sepiirating, selet'ting, and 
perusing, in comjiany wdth Ids attorney, such of the 
papers, Sec., as in their judgment were necessary to 
be produced before the arbilrator. About five o’clock 
in the afternoon of J(Sfh September, defendant was ar¬ 
rested, at the suit of the pluiatifr at Clifton, and 

before 
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before they had finished their examination of the 
papers. It was also sworn, lliat the delendant’s usual 
place of residence was at Princess Street, Pimlico, 
whence he had set out, and that his sole purpose in 
going to Clifton was to arrange his papers. In an¬ 
swer to this, the affidavits stated, that defendant had 
resided at Clifton till Au^Hi,t last, at wliich period he 
had abscoiideil, and was, at the lime of the arrest, 

. keeping out of the Avay to avoid his creditors. They 

also stated that there was no such street as Prince’s 

0 

Street in Pintlito. 
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Mmnjai shewed cause, 'riie defendani left London 
imich earlier than wa>> necessary, anil the delay at 
Chjton was a men* [)rele\t. It is. iiidi'ed, mo-.t pro¬ 
bable, under the circumstances of the case, that Clifton, 
where he was arrested, was his real place ol‘abode. 

C/iiiiy and Ihlde, in suppoi L of the rule. In this case, 
the defendant was oblijied to attend the arbitrator at 
Lrefet, and that, too, with his papers, &c. Now us 
thise were ai ('t//rotu it ^\as absolutely necessary tli.it 
lie should ‘JO theiv. It i- ihstinttlv sw’orn, that at tlie 
tiiiK' ol' the anest, he liad not finished Ins arrani^einent 
and si'leclion of the ])a})ers, and the Courts are in the 
liabit of uivinii’ a lair and liberal const ruction to this 
privilege. JVdl/n^tiani v. ics. [a) I lere the de¬ 

fendant h.as . -L'd bona nde in going to Clifton. As 
to the question whetiin* or Pimlico were the 

Usual jdace of hi*- residence, that would be material had 
lie been arrested in returning From the arliitration, but 
here he was airesled in going thither. 


( ') 2 MaisK. .j'l, 
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Abboit C. J. I am of opinion, in the present case, 
that this rule ought to be made absolute. This defend¬ 
ant, it appears, was duly summoned to attend an arbi¬ 
trator, and, in his passage from London to Exeter, the 
place where the arbitration was held, he went to 
Clifton, to a house where his wife then resided, for the 
purpose of searching for and examining such papers as, 
in his judgment, were necessary for the purpose of the 
arbitration. When this case was at first presented to 
my mind, I thought it a material point to be ascer¬ 
tained, whether his residence was in lAmdon or at Clif" 
ton; but I am now satisfied that it is not so, for ho was 
arrested in his passage to the arbitration at Exeter; and 
the only c|Ucstion, therefore, ii])oii these affidavits, is, 
whether he was bona fide going to the arbitration, or 
loitering on the road. Now 1 am not j)repared to say, 
under the circumstances of the case, that as his papers 
were at Clifton, and he was I'cqiiircd to j)roducc tliem, 
he was absolutely bound to have those j)apcrs sent to 
him, and to take the risk of a loss by the public con¬ 
veyances ; but it is (juitc clear, that he must either do 
this or go hiinselfi and select such papei’s as were neces¬ 
sary. It is to be observed, that he takes his attorney 
with him, which seems to me to be a mark of bona 
fidcs on his part. On the 17th September he arrives at 
Clifton, and is occupied, on the following day, in se¬ 
lecting the papers requisite ; the I yth would be Sunday, 
and he was required to be at Exeter on the Monday. 
Under these circumstances, it does not appear to me, 
cither that the delay on the road was too great, or that 
the deviation was an unreasonable one. I think, there- 
lore, that the rule ought to be made absolute. But as 

the 
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the rcbt of the Court arc of a diiTorent opinion, the 
rule must be discharged. 

Bayley J. I am, in the present case, the more satis¬ 
fied in discharging tliis rule, because, if I am wrong, it 
is still competent for the defendant to apply to the Court 
of Chancery to be relieved from this arrest; for it was 
imder an order of that Court, that the arbitration was 
held. This reference, it appears, commenced in March, 
at which time the defendant had the papers in his own 
custody; anti, in jluniis/ last, without selecting such as 
were necessary, he left the whole at Clifton, and ab¬ 
sconded to Ijimdon to avoid his creditors, lie is after¬ 
wards informed, that it is necessary for him to be at 
I'lxcier on the morning of the 20th Srptemher, at which 
time his papers were at Clifton. Now 1 do not think 
that his going to Clifton was an unreasonable devi¬ 
ation; but J am of opinion, that he was bound to go 
as directly as possible, and not to stay longer upon the 
road than was absolutely necessary for the purpose 
of selecting his papers. It does appear to me that he 
intended to remain longer at Clifton than ho was en¬ 
titled to do by law. It is not even sworn that his inten¬ 
tion was to have set oiT from Clifton on the ISth. 15y 
this mode of proceeding he depri\es his creditors of the 
advantage which they would ha\ehad incase he had re¬ 
mained in London until the proper period of setting 
off for Exetrr ; Ibi’, during that time, they possibly 
iniirhthavc a;’r('sted him in London. I think, therefore, 
that the affidavits di&eh'se a case of imjiropcr delay, 
and that this rule ought to be discharged. 

1 loLiioYD J. Iflhis party had remained in town till 
it was absolutely necessary to depart for Exeter, he 

would 
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would have stayed at least one, and perhaps two days 
more, during which time he might have been arrested. 
Now, if it is lawful for him to take two days, in the 
next case, probably, three or four will be demanded, 
and the Court will have great difficulty in drawing any 
precise line. I agree, therefore, with my Brother 
Bayletfi that the present rule ought to be discharged. 


Best J. I am of the same opinion. Although it is 
very necessary to give protection to witnesses, yet the 
Court ought to take care that persons do not, under 
pretence of being witnesses, obtain protection from 
arrest. I agree that this defendant had a right to go 
to Clifton to get his papers, but he had no right to 
stay there, as it seems to me he did, for an unreason¬ 
able time. It is not stated in his affidavit that he was 
employed continually during the time he was there in 
sorting and selecting his papers, and he was bound to 
do that; for it was his duty to shew, that the whole 
time was fairly employed for that pin pose, 'rhere 
were strong ciicurastances of suspicion in the case; for 
he had previously resided at Clijlou, he had left his 
wife and jiapcrs there, and, accoiding to all appearance, 
that was his regular liome. Now it seems to me to be 
impossible that it could have taken him so many hours 
to have selected his papers ; and, unless that time was 
absolutely necessary, he was not privileged from airest. 

am of opinion, therefore, that this rule ought to be 
discharged. 

Rule discharged. 
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Ex parte Prankerd. 

JpULLEE, in last Trinity term, obtained a rule nisi 
calling on Mr. Fisher, an attorney of this court, 
to shew cause why part of the premium received by 
him with an apprentice should not be returned. It 
appeared, upon the aiHdavits, that, for some miscon¬ 
duct, Mr. Fisher had refused to receive back his ap¬ 
prentice, who had run away from his service. The 
premium given was 400/., and the apprentice ran away 
after being about a year and a half there. Moore having 
then shewed cause against the rule, upon the merits of 
the case, the Court ordered the matter to be referred 
to the Master to report how much should be returned. 
The Master having reported, that 196/. ought to bo 
returned, Moore, early in this term, moved to dis¬ 
charge the rule for referring it to the Master, on the 
ground that there was no authority in the Court so to 
refer it; and he cited Ct^e v. Bromi (a), as an autho¬ 
rity in point. And now 

Puller shewed cause, and contended, that it had 
been, in many instances, the practice of this Court to 
interfere in this mode. 

Moore, in support of his rule, contended, that Cuffe 
V. Brown hati over-ruled this practice. That case was 
not stronger than the present, yet there the Lord Chief 
Baron held no part of the premium to be returnable. 

(a) SFricet 50®. 

Voi. III. S Her., 


1819. 


JPridajf, 

November 96th. 

The Court, in 
the exercise of 
its summary 
jurisdiction over 
its officers, have 
authority to 
order an at¬ 
torney, who 
had refused, on 
the ground of 
misconduct, to 
take back an 
apprentice, whd 
had run away 
from his service, 
to return to the 
parents of such 
apprentice a 
reasonable part 
of die premium 
received with 
him. 
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SUB 

1819. Here, sufficient reasons appear on the affidavit for the 

” master’s not taking back his apprentice. This is an 

Ex parto , 

VaAMKtKs. appeal to the equitable jurisdiction of the Court, as 

was the case in the Exchequer. 

AbboIt C. J. It is extremely convenient that, in 
cases like the present, the Court should exercise a sum- 
Inary jurisdiction for adjusting disputes between the 
officers of this court and their clerks. It appears to 
have been exercised by us and by our predecessors; 
and I think vve ought not to disturb so useful a prac¬ 
tice. This is very different from the case cited from 
the Exchequer. Our jurisdiction here depends on the 
authority of the Court over its own officers. This rule 
must, therefore, be discharged. 

Bayley J. The application on the part of the 
parents of the apprentice was most reasonable; and I 
think that there is no doubt that we have jurisdiction 
in the matter. If so, it is not suggested that the 
sum ordered by the Master to be returned is not a 
proper sum. 

HolboYb j. (a) concurred. 

Rule discharged. 


(a) J. had left the Court. 



IN tan SixtiETH YeaA Of GEORGE III. 


m 


1S19. 


Holme, Clerk, against Dalby, Gent., 

one, &c. 


Saturdaiff 
IfovtTni^ 27tlii 


^ WlLhlAMS shewed cause against a rule for 
setting aside the judgment signed in this case for 
irregularity, with costs. The bill was filed in the va¬ 
cation after last Trinity term; and was entitled as of 
that term. The defendant, within the first four days 
of the present term, put in a plea in abatement; where¬ 
upon the plaintiff signed judgment. It was contended, 
that this plea was a nullity, being pleaded after a 
general inijiarlance. And for this, iVeller v. Walker, 
2 Williamses Saunders, 2. note 2., was cited. 


PnieUci*. l*d 
a bill, filed In 
vacation, a |)Iei 
in abatement 
may be pul in 
after tlic first 
four days of th 
following tena 


Pet' Cmiam. The judgment is irregular; for the 
bill must appear, upon the face of it, to have been 
filed in vacation, or otherwise it will be erroneous. 
This case, therefore, does not fall within the general 
rule above laid down; and the defendant is here en¬ 
titled to plead in abatement, within the first four days 
of the present term. 

Rule absolute. 


Headet' and Chitiy were in support of the rule. 
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ifonday, 
JVovemitr* 39th, 


A coroner’s 
duty is judicialf 
and he can only 
take an inquest 
super visum 
corporis; and 
an inquest, in 
which the jury 
were not sworn 
by the coroner 
himself, and 
super visum 
corporis, jg 
a^Iutely void, 
ihe Court will 
*>ot, therefore, 
after an ad¬ 
journment by 
the coroner of 
such an inquest^ 
grant any man¬ 
damus to com¬ 
pel him to pro¬ 
ceed iu it. 


The King agatml Ferrand. 

J^ENMANi OR a former day in this term, obtained 
a rule nisi for a mandamus to the defendant, who 
was one of the coroners of the county of Lancaster^ to 
proceed with an inquest holden at Oldham^ on the 
body of John Lees, which had been adjourned from the 
middle of October last, till the :^d day of December next. 
It appeared, on shewing cause, that the jury, on the 
8th of September' last, had been summoned and sworn, 
super visum corporis, by a clerk of the name of Battye, 
who attended in the coroner’s absence; that the inquest 
was then adjourned for a few days, and that the body 
was in the mean time buried; that on the coroner’s at¬ 
tending in person, the jury were rc-sworn, but not super 
visum corporis, and the coroner proceeded, for many 
days, to examine witnesses. Whilst the inque.st was 
proceeding, the coroner, without being accompa¬ 
nied by the jury, caused the body to be disinterred, 
and took a view of it. ^The Court, upon this, suggested 
that these proceedings, from the first, were void, and 
if so, that they could not grant a mandamus to com¬ 
pel them to be proceeded in; and Best J. referred to 
HawkitiSf lib. 2. c. 9. s. 24. They then called upon 

Dejitnanimd Tindal to support their rule. They con¬ 
tended, that though the clerk had no authority what¬ 
ever to swear the jury, yet that it was enough, since 
they had been re-sworn by the coroner himself; and 

that it was not necessary to swear them super visum 

cor- 
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corporis. It is admitted, that both coroner and jury 
must proceed super visum corporis. But here they 
have so done; for the jury have been properly sworn, 
and have seen the body, and the coroner has also had 
a view of it, and it is not essential that the jury and 
coroner should sec it at the same time. Besides, if 
there be a reasonable ground for doubt, the Court will 
not decide it now, but leave it to the coroner to make 
it the subject of his return to the mandamus. 


1819. 

The Kiho 
against 
-FlMAItll. 


Abbott C. J. If it be perfectly clear that the jury 
in this case were at first unlawfully assembled, the 
Court, of course, will not grant a mandamus to pro¬ 
ceed with this inquest; for the only result of such a 
proceeding would be, that the inquest, if proceeded in, 
would be bad, and the record might be quashed. Now 
I am of opinion that this proceeding was irregular 
from its commencement. It is laid down by my Lord 
Hale («), that when it happens that any person 
comes to an unnatural death, the township shall give 
notice thereof to the coroner, otherwise, if the body be 
interred before he come, the township shall be amerced.” 
And it appears, that when this notice is given to the 
coroner, his duty is to issue a precept to the constable 
to return a competent number of good and lawful men 
to appear before him, to make an inquisition. When 
they appear, they arc to be sworn, and charged by the 
coroner, to enquire, tipou %e view of the hodif^ how the 
j)arty came by his death. It is said by HavokUis (a), 
that the “ coroner can take inquisition of death only 
upon view of the body, and not otherwise. Therefore, 

(a) 2 H, JI. 39, 60. (3) i Hawk, C, 9. i. 25. 

S3 if 



1819. 


The KiKQ 
againtt 
Fjcuhako, 
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if the body be interred before he come, he must dig it 
up, and this he may do lawfully within any convenient 
time, as within fourteen days.” In addition to this, 
there is the 4 1. stat. 2., de officio coronatoris, in 

which it is staled to be the duty of the coroners 

quod accedunt ad occisos,” and afterwards, “ si quis 
autem talium occisus fuerit, in campis vel boscis el ibi 
inveniatur, they are directed to enquire as to the mode 
by which he came by his death. Now, taking the 
whole of this together, it appears to me, that there 
can be no good inquest, unless the coroner and the 
jurors are both present at the sumo time, and the oath 
is administered by the former to the latter super visum 
corporis. If, indeed, after this inquest had proceeded, 
upon the arrival of the coroner himself, both he and 
the jury had gojic to view the body, and the jury had 
then been resworn, it might have been a good inquest. 
That, however, was not done ; and, therefore, I am of 
opinion that this inquest was wholly void, and that 
we ought not to grant any mandamus to continue its 
proceedings. 

Bayley J. I entertain no doubt upon the present 
question. Looking at the different authorities which 
have been cited, and the form of inquisitions which arc 
invariably stated to be taken “ upon the view of the 
body of A. now lying dead,” this question seems to 
be placed beyond all doubt. The words of the statute 
“ de officio coronatoris” arc very cmphatical; “ ad oc- 
cisos accedant vcl ad subito raortuos.” The coroner, 
therefore, is to go to the dead body, and the jury are 
there to be sworn to inquire into the cause of the death. 
Tho coroner’s duty is j)artly judicial. It belongs to 

him. 
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him, and to him only, to administer the oath to the 
jury, who cannot, as it seems to me, be properly sworn 
unless by the coroner and super visum corporis. Now 
in the present case it appears, that on the 8th of Sejj- 
ienibcr the oath of inquest was administered, and the 
dead body viewed by the jury. But then the oath was 
administered by a person wholly without authority. 
At that time, therefore, the Jury were not under a valid 
ohligatipn to inquire, but were mere strangers to the 
transaction. And when the jury were sworn afre-h by 
the coroner, upon his arrival, it was not done super 
visum corporis. Nor, indeed, did they ever view the 
body after the oath was administered to them by the 
coroner. For though, on the 24th of September, the 
coroner viewed the body, the jury were upt then pre¬ 
sent. I am, therefore, of opinion that we ought not to 
make this rule absolute. For we should be doing 
great injustice if we were to grant a mandamus to 
the coroner to proceed in an inquiry illegally com¬ 
menced, illegally proceeded in, and which can have no 
proper or satisfactory result. 

Holroyd J. I am of the same opinion. If this inquest 
were to proceed, it would be utterly illegal. For though 
the statute de oflicio coronatoiis does not expressly say 
that the coroner shall take his inquest on the view of 
the dead body, and that an inquest otherwise taken by 
him shall be void, yet it is clearly laid down by all the 
books, that a coroner has no manner of power to take 
an inquisition of death without a view of the body, 
and that any such inquest taken by him without such 
view is merely void. Unless it be an inquest super 
visum corporis it is wholly an extrajudicial proceeding. 

S 4 In 


m 

1819. 

Tlie Kiko 
against 
yiRSAMJ). 
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1819 . 


The KiKd 
against 
Fsakamd. 


In this case, if the jury had been sworn afresh by the 
coroner when he viewed the body, and the witnesses 
had been examined afresh, the inquest would have 
been legal. Bnt that was not done; and I am of opi¬ 
nion that we ought not to grant a mandamus to con¬ 
tinue a proceeding so illegally conducted. 

Best J. I am clearly of opinion, that the proceed¬ 
ings before the coroner have been conducted with so 
much irregularity, that a valid inquest cannot now be 
found. We ought not to compel by mandamus the 
coroner to proceed, when we are satisfied that the 
inquest, when found, must be quashed by the Court into 
which it will be returned. The jury were summoned 
by and sworn before the coroner’s clerk. Now if the 
coroner could act by deputy, and this clerk was duly 
appointed such deputy, (which docs not appear,) the 
inquiry should have been concluded before him. But 
after this the coroner makes his appearance, and goes 
on, having re-sworn the jury, but without having had 
any view. After several more days are cx)nsumed in ex¬ 
amining witnesses before the coroner, it is suggested to 
him that he has had no view of the body, and, there¬ 
fore, that he had no authority to proceed with the 
inquest. Upon this suggestion he goes to the church, 
causes the body to be disinterred, just looks at the face 
of the deceased, and then orders the corpse to be again 
covered up. This was not a sufficient view of the body 
to give him authority to proceed. He should have 
had an opportunity of seeing whether there were any 
marks of violence, and of ascertaining, from the appear¬ 
ance of the body, what was the occasion of the death 
of the deceased. At the time that he took the view, the 

jury 
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jury should have attended him, that they might have had 
the advantage of his remarks on the appearances that 
the body exhibited. It has been said, it is sufficient if 
the jury see the body at one time, and the coroner at 
another; as well might it be said that the judge might 
hear the evidence at one time and the jury at another. 
Hi however, this view was sufficient, the coroner should 
have sworn the jury again, and proceeded dc novo. 
Instead of this he goes on, adding other evidence to 
what had been taken before the view by himself, and 
the whole mass was to be summed up to the jury, who 
were never regularly sworn at all. The passage which 
I [referred to during the argument, from Ilawkinsj 
shews that an inquest so taken must bo quashed. Let 
it not, however, be understood that it is likely that 
public justice will be impeded by this accident. The 
proceeding before a coroner is only one of several in 
cases of murder : application may still be made to ma¬ 
gistrates or grand juries ; and I do not lament that an 
inquiry is stopped, which has been so illegally con¬ 
ducted as the one now before the Court. 


1819. 

The Kino 
against 

Fjsrkahs. 


Rule discharged, (a) 


Cross Serjt., and /. Williams, were to have shewn 
cause, 


(a) la 2 H. 58. it is said, if a coroner take an inquisition with> 
out view of the 'lody, he may 1 ikc a second inquisition super visum cor¬ 
poris, and that sei'oud inquisition is good, for the first was absolutely 
void. And in p. 6b'., after slating that Uic coroner can only take an 
inquisition super visum corporis, he adds, And,* thcrefoie, in ancient 
times, if a man were hurt in the county of A. and died in the county of 
B.y the coroner of B. could not take an inquisition of his death, because 
the stroke was not given in that county, and the coroner of A. ctmld not 
take the inijuhilton, because the body was in the county if 11.: but they 
used to remora the body into the county of A^i and Uten the coroner of 

^.usad 
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The acts of a 
justice of the 
peace, ^^ho has 
not duly <|uali- 
fiod, are not 
absolutely void; 
and therefore, 
persons sei/in;i 
f^ojds, under a 
warrant of dis¬ 
tress, signed by 
a justice who 
had not taken 
the oaths at the 
general sessions, 
nor delivered in 
the ccrtiliiatc 
required, are not 
trespassers. 
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A. used tu take the inquisition, (i i/. 7. 10. (u ; and the statute referred 
to hy the Court, dc ofHciu coronatoris, at the conclusion, after describ¬ 
ing the mode of taking the inquest, says, Et hiis inquisitis statiin sepeli- 
anlur lorpoia inortuuruiu vel uccisoruui. So that aucipptly it should 
seem, the body was lying before the jury and coroner during the whole 
in(|uust; and in truth, the body is itself pait of the evidence to the jury. 
If, then, they see it before, hut not after they are sw'urn, a material part 
of the evidence given to them is given when they are not upon o.ith In 
corroboration of this view of the subject, it is to he observed, (hat “ if 
the body be nut found, or if it have lain so lung before the coroner bath 
viewed it, that hr cun in nii way be awi'tlid J'luin the (iiw in tnhin" his 
int/uesl, or if there he danger of infecting people in digging of it up, the 
inquest ought nut to be taken by the coroner, unless he have a special 
writ or commission for that purpose,” IlmcL. lib. 2. c. P. s. 23.; 
and will) respect to a second iiupiest, the law is thus laid down. So 
also, he may dig up the body, if the first Jnqiii.sition be quashed. Sir. 
500. Hut it must be by order of the King’s Henili on motion, 
i'tr. 16T. .tnd the .fudges will exercise their discretion, according to 
the lime and circuinstancgs, whether he shall or shall not do it. Halk. 
.377. 22. 5o3. 2 Mod. I b'. 


The Company of Proprietors of the Margate 
Pier againsl George IIannam, Esq., Jaaii.s 
Dyson, Esq., and two Otliers. 


'jpilEkSPASS for taking goods: Pica, not guilty. 

There were two (|uestions in the case: First, 
whether the plainti/fs were liable to be rated to the 
poor. The Court decided that they were; and their 
judgment was grounded on the special jyrovisions of 
the acts of jfarliament creating the company, and the 
peculiar nature of the property. It is, therefore, un¬ 
necessary to stale that part of the case. The second 
question was, whether the warrant of distress, signed 
by the defendants, IIannam and Dyson, was legal ; and 
that depended upon the question, wliether the acts done 
by Dysoti, as a justice for the cinque ports, were valid, 

he 
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he having omitted to deliver in a certificate, or to take 
the oath at the general sessions in the cinque ports, as 
required by the act of parliament. The facts of the 
case, and the clauses of the acts of parliament applicable 
to the question, are fully stated by the Lord C’hief Justice, 
in delivering the judgment of the Court. I'lie case v.as 
argued by Atlolphns for the })laintiif, and Bolland for 
the defendant. For the plaintiiFit was urged, that the 
51 G. 3. c. .St>. required the justices for the ciiujuc 
ports to qualify, and that tlic indemnity act ap})lied 
only to those wJio actually did (jualify. Here, the 
defendant, Dijson^ had not qualified at the time of the 
trial, Join’s was not like the case of a person who prac¬ 
tised as an attorney without being duly admitted. I lis 
acts, indeed, were valid; but they were cured, from 
time to time, by the acts of the parties on the other 
side. For the defendant, it was urged, that the acts of 
the defendant, Difsnn^ were not void, although he tnight 
be liable to a jienalty foi* having acted without being 
duly qualified. The 18 0.2. c. 20. expressly imposed 
a penalty on sucli a person acting as a justice witliout 
being qualified. 'rhe5lG. 3. r. 36. applied to the 
ciiupie ports, and was in pari materia. The penalty, 
though not exj)ressiy mentioned in that act, will attach. 
The words of the '>1 G. 3. c, .06. were not stronger 
than the 13 Chr. 2., which makes void the election of 
any corporate officer who shall not have taken the 
sacrament within a year. The annual indemnity act 
relieves, such .i person from all penalties, ami makes his 
intermediate acts valid. This was like the case of a 
person practising as an attorney w'ithout being duly 
admitted: he was liable to a penalty, but liis acts were 
not void. The inconvenience that would Ibllow from 
the construction of the act contended ibr, on the part of 

the 


1819 . 


The Mahcaxs 
T ier Comp. 
against 
IIavnav. 
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1819. 


The Marqatk 
Pier Comp. 

against 

Hamnam. 


the plaintiff, would be very great. Every person acting 
under the authority of such a magiMlratc would be guilty 
of an unlawful act, and resistance to him would be lawful. 
A constable might even, in such a case, become liable 
to a charge of muriler. 

Cur, adv, indt<, 


Abbott C. J. now delivered the judgment of the Court. 
This was an action of trespass, brought for levying cer¬ 
tain poor-rates for the parish of Saint John the Baptist^ 
in the Isle of Thanet. There had been three rates, all 
regularly made and published. Two of the three had 
been duly allowed by two of the justices of the cinque 
ports. The third was allowed by the defendants, Han- 
nam and Dyson, acting as such justices: the warrants 
of disti’ess had been issued by these defendants, and 
executed by the other two defendants, one of whom was 
an overseer of the poor, and the other a constable of 
the parish. Copies of the warrants had been de¬ 
manded, and notice of the action given. A case was 
reserved at the trial of the cause, upon two questions : 
first. Whether the plaintiffs were liable to be rated for 
the relief of the poor; secondly, whether the acts of 
the defendant, Dyson, as a justice of the peace for the 
lilierties of the cinque ports, in the matter in question, 
were valid or not. The case was argued before us upon 
the first question at Serjeants* Inn Hall, and we then 
gave our opinion in the affirmative, viz. that the phiin- 
tiffs were liable to be rated for the relief of the poor. 

The second question was spoken to at the same time, 
and afterwards more fully argued here during the pre¬ 
sent term. It arises in this manner: By an act of the 
51st of his present majesty, c. 36., his majesty is author¬ 
ised to issue a commission^ to be directed to certain per¬ 


sons 
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sons to be therein named, constituting them to be j ustices 1819. 

of the peace within and throughout the liberties of the _ „ 
cinque ports, and investing them with the same power Pier Comp, 

and authority as belongs to any mayor, bailiff, or jurat, nf nkjwi. 

to exercise within the liberties of the town whereof he 
is mayor, bailiff, or jurat, “ And from and after,” 

(these arc the words of the statute,) “ such commisioii 
or commisions shall have so issued, all persons and 
every person named in any such commission or com¬ 
missions, shall be and they and each of them is and are 
hereby declared to be justices and a justice of the 
peace within and throughout the liberties of the cinque 
ports, and invested with the same power and authority 
within and throughout the same,” as belongs to any 
mayor, bailiff, or jurat within his port or town. By 
the third section of this act it is provided and enacted, 

“ That no person or jjcrsons to be named in such com¬ 
mission shall be thereby, or by this act, authorized to 
act as a justice of the peace, unless he shall have such 
qualification as will authorize him to act for a county, 
and unless he shall have taken and subscribed the 
oaths, and delivered in at some gencial sessions to 
be holdcn in some one of the cinque ports, the certi¬ 
ficate respectively required to be taken and subscribed 
and delivered in by iiersons qualifying themselves to act 
for counties.” The defendant, D^soUy had taken the 
oaths under a writ of dedimus potostatem, but he hail 
omitted to deliver a certificate, or take any oath at 
any general sessions in any one of the ciliqiie ports; 
and upon this omission the objection to the validity of 
his acts as a justice was grounded. 

We are of opinion, that, notwithbtanding this omis¬ 
sion, his acts as a justice, in the matters in question, were 

valid. 
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TI>e Maroatf 
Pier Cdtnp. 
against 
Haknasi. 


valid. An objection of the sdme nature may happen 
to arise in some cases of persons acting as justices for 
counties at large 5 and this gives a general importance 
to the question, liy the stat. 18 G. 2. e. 20., It is 
enacted, “ That no person shall be capable of being a 
justice, or acting as such for any county, without 
the qualiiieation by estate therein mentioned, and W'ho 
shall not lakt, at some general or quarter sessions, the 
oath therein prescribed.” And by the second section, 
“ Any ])crbon who shall act as a justice without having 
taken the o.ith, or without Ix’ing qualified, shall for¬ 
feit lOO/i” It is obvious that if the act of the justice, 
issuing a W'arrant, he invalid on the ground of sucli an 
objection as the present, all persons who act in the ex¬ 
ecution of the warrant will act without any authority: 
a constable who arrests, and a gaeder who receives a felon, 
will eacii be a trespasser; resistance to them will be law¬ 
ful ; every thing done by either of them will be unlawful; 
and a tonstable, or persons aiding him, may, in sonu* 
jjossibh' iiistancc, become amenable even to a charge 
of murder, for acting under an authority, whicli they 
reasonably tonsidered themselves bound to obey, and 
of the invalidity whereof they are wholly ignorant. Ati 
exposition of these statutes, pregnant with so much in¬ 
convenience, ought not to be made, if they will admit 
of .any other reasonable construction. “ Acts of parlia¬ 
ment,” says Loril Co/, r, “ arc to be so construed, as no 
man that is innocent, or free from injury or wrong, be 
by a literal construction punished or endamaged.” We 
tliink these acts do most reasonably admit of another 
construction. We think the restraining clauses are 
only prohibitory upon the justice. By the particular 
act upon which this question has arisen, Mr. J^s&n, 

having 
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having been named in the ccmnjissionj is declafed to 
be a justice, and invested with power and authority as 
such. The proper effect, therefore, as it seems to us, 
of the third section, is only to make it unlawful in him 
td act as such; but not to make his acts invalid. Many 
persons, acting as Justices of the peace in virtue of 
offices in corporations, have been ousted of their offices 
from some defect in their election or appointment; aild 
althougli all acts, properly coi’poratc and official, done 
by such persons, are void, yet acts done by them as 
justices, or in a judicial character, have in no instance 
been thouglit invalid. Tliis distinction is well known. 
The interest of the public at large re([uires that the 
acts done should be sustained: sufficient cflect is given 
ro the statutes by considering them as penal upon the 
party acting. No ])ecuniary penalty, indeed, is im¬ 
posed by the slat. 51 G. 3.; but a justice acting con¬ 
trary to its prohibitory clause w ill subject himscitj if not 
to the penalty of the 18 G. 2 ., yet certainly to a {irose- 
cution by indictment. For these reasons we think there 
must be a judgment of iionsiiit. 


Cooi'ER against Nias. 

RULE nisi Imd been obtainctl, calling upon the 
defendant to shew cause why the judgment of non¬ 
pros, and th<' subsequent proceedings thereon, should 
not be set aside for irregularity. The defendant was 
held to bail on a bill of Middlesex, returnable on the 
6th Navembe?', 1818; he surrendered on the 7th No¬ 
vember, and afterwards, on the 11th November, justified 
bail. There being no further proceedings on the part 

of 
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The MAHbATK 
Tier Comp. 
rtirnimt 
IIankam. 


Monduy, 

mbcf S9tli. 

Jud^rineiit of 
nun pros, must 
l)L‘ si^rni-d within 
twelve months 
Ironi tile return 
of the writ. 
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COOPXK 

ogaiTUt 

NlAt. 


Monday. 
November 29tfa< 


Practice. 


of the plaintiff, the defendant signed judgment of non¬ 
pros on the 6th Nffoendter, 1819, for want of a declar¬ 
ation. And now 

Waljvrd shewed cause, and contended that the de¬ 
fendant had twelve months to sign judgment of non¬ 
pros, within twelve months from the day of justifying 
bail; and he cited White v. White, (a) 

Abraham, contr^ relied on Worley v. Lae and 
Penny v. Harvey, (c) 

Per Curiam. The rule is, that if the plaintiff does ttot 
declare within a year after the return-day of the writ, 
he is out of court. The safest course is to reckon 
the twelve months from the return-day: the time 
given to put in and perfect bail is merely matter of 
indulgence. 

Rule Absolute, without Costs. 

(«) Impey, K, B. S&S. (i) 2 T. B. 112. {•) 9 T.R. UZ, 


Carmack and Another against Gundry and 

Others. 

was an action against the defendants, who 
were country bankers, upon ninety-eight pro¬ 
missory notes, lor a guinea each. The declaration 
contained a count upon each note, and the money 
counts. The Court, after hearing Chitiy for the plain¬ 
tiff, and Bayley for the defendant, ordered it to be 

re- 
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refcrreil to the Master to strike out all the counts on 
the notes except the first, the defendant undertaking to 
permit all the other notes to be given in evidence upon 
the account stated, and not to bring any writ of error. 
The costs of those counts, and of the application, were 
to be costs in the cause, (a) 


S7S 

1819. 

Ca&macc 

amaimi 

Guwoar 


(«) Sue J,ane v. Smith, M, 5<> ^ Smith s RiimrU, 11». 


lIuN'i’ER against t^AMriiELL, M. P. 

A RULE hud been obtained in this case, calling 
^ upon the plaintiff to shew cause why the bond 
given in this case by the defendant, and two sureties, 
pursuant to 4 G. 3. r. 33., should not be delivered up to 
be cancelled. In Trinity vacation, 1818, the defend¬ 
ant was suetl by original, on a bill of exchange, and 
gave the bond in question, with tw'o sureties, con¬ 
ditioned for payment of the sum that might be re¬ 
covered with the costs of the action. He afteiwaids 
became bankrupt, and, on the 17th .7 m^, 1819, ob¬ 
tained his certificate. The cause was set down for 
trial at the sittings in London, after Michaelmas tenn, 
1818, and being stayed by injunction, had been made 
a remanet froin sittings to sittings ever since. And now 


Campbell shewed cause. As the sureties had no 
power to render, they are in the situation of bail in 
error, in whose behalf the Court will not interfere, 
although the principal has become bunlorupt, and ob- 
VoL. III. T tained 


A member of 
)>arliament bad 
given a bond 
with two ‘.lire- 
ties conclilioiied 
for the payment 
of tlie sum to 
be 1 ecovered in 
the action, pur¬ 
suant to 4 #7.3. 
r. .’J.'J., and, be¬ 
fore trial, Ik*. 
came bankrupt. 
The (’ourt re¬ 
fused to order 
the bond to be 
rancellcd. 
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tainod Iiis certificate. Souf/ico/e v. BrailJrd'ailc. (a) In 
tile coinnioii cubC ot' bail to the action, where the re¬ 
cognizance is in the alternative, the bail arc s 
to render their })rinci])ai, who has become bankrupt, 
and obtained hio certificate; anil thus to perform the 
condition of the rcco<rnizaticc. 

Scarlett and IVildc^ contra, insisted, that unless the 
plaintiir undertook to impeach the certificate, tlie va¬ 
lidity of wliicli Jiiiglit be tried on an isniie, tlie Court, 
to avoid circuitN, would order the bond to be do- 
livered up to be cancelled. If the certificate be good, 
it is a bar to the action, and the sureties cannot be 
liable. 

Per Curiam. A bond given under the 4 G. 3. c. 33. 
is analojrous to bail in error. The sureties will be 
liable if the plaintiir recover; and it would be most 
improper to detennine, in this summary manner, 
whether the action was barred by the certificate. 

Rule discharged. 



1819. 

lIuNreR 

CAMfUtLl. 


(a) 1 r.it. 684. 
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Bishop against Best. 

^ RULE nisi had been obtained for setting aside 
the writ of inquiry and execution, in this case, 
for irregularity. It appeared, that about twelve years 
ago, the plaintiff had obtained a judgment against the 
defendant; and, in Easier ivYrn, 1818 , had brought an 
action on that jndginent. After judgment had been 
siiriKH-l in this second action, a writ of error was 
allowed on the first jiulgment; after which the pro¬ 
ceedings sought to be set aside were had, and the 
damages were levied. 

Scarlett and F. Pollock shewed cause, and contended 
that this writ of error was evidently for delay; and 
that it was too late to sue out a writ of error, 
after an action had been brought on the judgment. 

Marri/att and EspinassCf contra, relied on Beimell v. 
Black, {a) There the defendant brought a writ of 
error ; and the plaintiff brought another actioji on 
the judgment, and recovered. It was held, that he 
could not sue out execution on the second judgment 
till the writ of error was determined. 

Abbott C. J. In that case, the writ of error 
was allowed before the second action was brought, 
and the second action was intended to defeat the writ 

(a) 3 r. R . «45. 


27a 

1812. 


Several jean 
having elapsed 
after judgment 
obtained, the 
plaintiff 
brought an 
net ion upon Uie 
judgment. 

Alter judg¬ 
ment had been 
••igned in tins 
action, the de¬ 
fendant sued 
out a writ of 
error upon the 
first judgment: 
Held, tliat tha 
]ilaini id'might, 
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ing, take out 
execution on 
the second 
judgment. 


of 
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1819. 

Bishop 
u"uinU 
Bp ST. 


of error. Here the writ of error was intended to defeat 
tlie action on the judgment, and, being brought so many 
years after tlie judgment in the final action was per¬ 
fected, was evidently for delay; anil in case the writ of 
error fuccecds, the defendant will be entitled to have 
the money levied under the execution returned. The 
rule must, therefore, be dischargeil with costs. 


Rule di.schargcil. 


END OF MICHAELMAS 



CASES 

ARGUED AND DETERMINED ISiiO. 

IN THE 

Court of KING’S BENCH, 

IN 

Hilary Term, 

In the Sixtieth Year of the lleign of Gkohge III. 
and First ol’ Geouge IV. 


Sargent against Morris, (a) Mondaij, 

^ Janwrjf 241 II, 


By a bill 
ladiii}', the ('.ip- 
t.iin was tode- 


or, and, in his 
name, to llie 
ronsif'in'c At 
the time of ship- 


J)ECL A RATION stated, tlnit the Dcfetidant was the 
owner of a vessel lying in the river ijiiudal<iuwc)\ 
and bound to IjonduH; and that the plaintiil, at for'tlie consign- 
special instance and rct^ucst of the defendant, caused to 
be shijjijcd on boartl the vessel certain goods, to be 
taken care of, and safely and securely conveyed by the ment, the ton- 

. - signcc had no 

defendant within tlic vessel, under the deck Ihercoi, to property^n the 
London, and there to be safely delivered, dry and well action 

ciulittonwl, for llio plaintiff: and in consideration 

nge done to tli« 

Mod, mastUbrouBlailitlio name oflllP o.iisipio,! nnd that, allliwgl. the cooaisnaobad 
fijaX goods A J Ihc inambmia ofimo.^.-a Uto tbo omval ol U.c .lap. 


'«) The .Tudges of this Court sat at St t-Jeauli 
JuHuari/, and succeeding days, when this and 
cases were argued. 


• Imi on the 17lh day of 
several of the following 


VOL. III. 


u 


thereOfi 
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1820. 

Sargent 

ngainst 

Mutt&lS. 


ihcrcofj {iiul of a certain freight to be paid by })laintifl‘ 
to defendant, he undertook to take care of and safely 
convey the said goods and merchandises, withiji the 
vessel, and under the deck thereof, and deliver the 
same as aforesaid. Breach, that the defendant placed 
and put the goods upon the deck of the vessel, and 
otherwise conducted himself with great negligence, by 
reason whereof the goods w’ere greatly damaged. 
Pica, non-assumpsit. At the trial before Abbott C. J., 
at the London sittings after last Trinitij term, it ap¬ 
peared that the goods wore shipped by Lenjo and Son 
Sexullci and that they were the parlies interested in 
the goods. By the bill of lading, the Captain 
acknowledged to have received on board the vessel, and 
inuler the deck thereof, of Don Pedro limjo and fcion, 
the goods therein mentioned; and ii then proceeded in 
the following words : “ I unilcrtake to deliver the same 
to you, and in your name, according to custom and 
usage, to Mr. Sargent or his assigns, paying freight,” ike. 
The plaintiff, on receiving advice of the shipment, 
effected an insurance on account of Paj/o, and advanced 
the premiums. It was objected, that the action ought 
to have been brought by Baijo and Son, and not by 
the jiresent j)laiiitiff. The Lord Chief Justice directed 
the jury to find a verdict for the plaintiff, with liberty to 
the defendant to move to enter a nonsuit. A rule nisi 
having been obtained accordingly, 


Scarlett and P. Pollock now shewed cause. The plain¬ 
tiff, in this case, had a (jualified property in the goods, 
and that is sufficient to entitle him to maintain this ac¬ 
tion; for he had paid freight and premiums of insurance. 
To that extent, therefore, he clearly had a lien, and 

might 
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might maintain trover. There is, in substance, nothing 
in this bill of lading differing from any other: it is 
only an expansion of the real contract, in all cases; for 
the carrier always delivers to the consignee, for and on 
behalf of the consignor. In Waring v. Cox («), the 
plaintiff was not named in the bill of lailing, but was 
an indorsee without any consideration; here, he is 
named in the bill of lading, and at the time of 
arrival, clearly had a lien on the goods. For before 
cither they were shipped, or the bill of lading was 
made out, he had been directed to insure, and had 
come under an engagement or duty so to do. lie, 
therefore, had the paramount property in the goods ; 
for in all cases of general jiroperly and sj)eclal pro¬ 
perty, tlie jieivon having a special property is cntitletl 
to precedence, 'fhe contract of evci'y carrier or ship¬ 
owner is doubtful, and is made either with the consignor 
or the consignee, according to each jxirticular case; 
but, generally, it is to be intended that the contract is 
made with the consignee. Ifj however, the consignee 
be merely the agent of the consignor, or a mere trustee, 
then, indeed, the contract is made with the consignor. 
Here, the consignee w'as a trustee, having an interest, 
and that intercut or right paramount to the right of 
the consignor. Much ])rtjudice and loss may arise to 
Biilisii mcrchanfs here, if it be held that they arc not, 
under these circimiKtaiices, entitled to sue. 


1820. 

•Sakcem* 

figainst 

Morris. 


AbuottC. J. It does not appear to me, that our 
decision against the present plaintiff’ is likely to work 
any prejudice to the interests of commerce. This is an 


(«) 1 Catnph , SOif , 

U 2 


aclioit 



m 


CASES IN HILARY TERM 
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Sahoxnv 

nj’ainst 

Mouftli, 


actiuli on a ppccial contract, founded on a bill of lading, 
on the face of which it does not distinctly appear 
whether the contract made by Bayo and Son was made 
on their own behalf, or as the agents of Sargent^ who is 
named in the bill of lading as the person to whom the 
delivery is to be made. I'hat fact is, however, after¬ 
wards ascertained by other circumstances; for it appears 
by the plaintiff’s answer to a bill in Chancery, that the 
shipment was made on account oiBayo and Son, at iheir 
risk and for their benefit, and not on the risk or for the 
benefit of the present plaintiff. It is true, if the goods 
had been delivered to him, that he would have hud a 
lien to the extent of any advances he had made for 
freight or insurance on account of his principal; and, 
if there had been any deviation so as to discharge the 
underwriters, and the goods hud never arrived, he would 
have been entitled to recover against Bayo for such 
advances. A transfer of the property is, however, 
very difterent from a transfer of the contract. It ap¬ 
pears to me, that this action, at the suit of the jircsenl 
plaintiili is not muintaiiiablc. 


Bavley J. This is an action on a special contract; 
and the declaration states, that the plaintiff caused to 
be shipped on board the defendant’s vessel, certain 
goods, to be carried and delivered to the plaintiff, and 
that he undertook and promised the plaintiff accord¬ 
ingly. The declaration therefore describes the plain¬ 
tiff as the original shipper, and the original contract as 
having been made with him. Now I take the rule to 
be this; if an agent acts for me and on my behalf j but 
in his own name, then, inasmuch as he is the person 

with 
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with whom the contract is made, it is no answer to an 
action in his name, to say, that he is merely an agent, 
unless you can also shew, that ho is prohibited from 
carrying on that action by the person on whose behalf 
the contract was inatle. In such cases, however, you 
may bring your action, either in the name of the party 
by whom the contract was made, or of the party for 
whom the contract was made. In policies of insurance, 
it is a common practice to bring your action, either in 
the name of the agent or prineijjaL In this case, the 
contract appears, by the terms of the bill of lading, to 
have been made with the Spanish lioiise. Then for 
whom was it made? why, upon the evidence in the 
cause, on account of the Spanish house. It is, however, 
ui’gcd, that inasmuch as Sargrnt had made certain ad¬ 
vances on their account, they were his goods at the 
time of the shipment. Now, in the first place, there is 
no evidence to shew, that, at the time of the sJiijmeni, he 
had made any advance whatever. At that time, the 
right of action was vested in the party to whom the 
goods bt'Iongcd. What was done subsequently does 
not affect this point. As to the advance, I take it to 
have been made in the ordinary way in which an agent 
makes an ailvanco for his principal, in respect of which 
he would be (Mititled to sue his principal, on whose 
credit the advance was made. If, indeed, the goods 
had reached his possession, he might have had a lien 
till he had been rc'paid; but no lien can take place till 
the goods come into his })osscssiun. The prospect of a 
lien made in respect of advances subsequent to the 
shipment, never can satisfy the allegation of the plain¬ 
tiff, that he had caused the goods to be shipped, and 
that the defendants contracted with him to deliver; the 

IT .3 con- 
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i$2 

1820. 

SAHOKirt 

against 

2|0M|9. 

Best J. («) I am of the same opinion. In the 
case of Evans Min lei I {b\ this distinction is taken, 
ir goods by hill of lading are consigned to A., A. is 
the owner, and jnust bring the action against the 
master of the ship if tliey are lost; but if the bill be 
special to tlelivcr to A. for the luc of i?., /i. ought to 
bring the action. That cas(' is jirccisely in j^oint. I 
think that the action here must be brought in the name 
oi Barjo, tin* contracting parly. It would be a very 
dilfercnt case, if this had been an nctioii of trover 
against a person who had jirevented the jdaiiUilF from 
having his lien. It is impossible to say that he is one 
of the original contracting parties in this case, w'hicli 
he must be, in ord(T to entitle him to bring this 
action. 

Ilule absolute li)r entering a nonsuit, 

Mairyat nwd Ciunphell were to have argued in support 
of the rule. 


contract, in fact, was not with him, but with Bayo. 
I’or these reasons, it seems to me, that the contract is 
not made out in evidence, and that the action cannot 
be supported. 


(n) JMioyd J. ubsent at llic Old lindcy. 
(//) I if/. Jiot/iiu -7 J. 
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TiioMrsoN against Lacy. 

^J^ROVEIl for goods. Pica, not guilty. At the trial 
before Abbott C. J., at the TjOndon sittings after 
last Trinilif term, it appeared the defeiulant kept a 
hoii^e of public ciiterlainiueiit, called The Globe Tavern 
and Co/J'ee [loiisr, in Tore St reel ^ il/oorg«7/e, where he 
jirovidcd lotlging and entcrtaininenl lor travellers and 
others. No stage coaches or waggons stopped there, 
nor were there any stables belonging to the house, 'rhe 
plaintifti in Deecniber, 1SI8, having lived before that 
time in furnished hjdgings in J,ondon^ went to the de¬ 
fendant’s liou^e and engaged a bed; he continued to 
reside there for several months, anil then left the place. 
The delcndant, in his bill, charged for eighty-three 
jiiiihts’ lodtjin:;: and claimed to detain the goods men- 
tinned in the ileclaration, on account of money due to 
him for lotlging and entertainment provided for the 
plaint ill’. Upon these fact'', the I.ord Chief Justice 
vas of o])inim), that tlu' defendant had a lien upon the 
goods, and the plaint ill’was nonsuited, with liberty to 
move to enter a verdict for nominal damages the plain- 
tiir undiTtaking, in that case, to re-deliver the goods. 
A rule nisi having accordingly been obtained in the last 
term for that purpose, 

Marrijat and T. Tatva mnv shewed cause. The de¬ 
fendant is substantially an inn-kecpci'. It is not neces¬ 
sary that every inn should have stables, for there are 
many country inns frequented by the lower classes, 
where there are no stables, and the circumstance of the 

U 4 defend- 


1820. 


jViijicfay, 

January Sitlu 

A Iiousc of 
piibik' i-ntcr- 
tainmi-iit in 
Liuidoii, wlicre 
beds, {ii-o\ isions, 
&c. are fur¬ 
nished for all 
persons paying 
for tile same, 
but ssliieli was 
merely called a 
tavern and 
coflee house, 
niid uas not 
fre(|ueiitcd by 
stage coaclies 
and wajjjfoiM 
from the coun¬ 
try, ai.d which 
had no staliles 
belonging to it, 
is to be consid¬ 
ered :ininn,and 
the owner is 
subject to the 
liabilities of 
innkcepeis, .and 
has a lien on 
the goods of 
his guest for 
the payment of 
Ills hdl, and 
that even where 
the guest did 
not appear to 
have been a tia- 
veller, but one 
who had pre¬ 
viously resided 
in furnished 
lodgings in 
London. 
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1820. 

Thomphoh 

ri"(un3t 

Lacy, 


defendant’s house being in London, which is more fre- 
(juently the terniination of a journey, makes no differ¬ 
ence, for it is as important for the traveller to be 
furnished with accommodation at the end of his jour¬ 
ney, as in his progress. A guest would have the same 
right to claim entertainment at the defendant’s house, 
as at any country inn, and in PnrJchunl v. Foster («), 
an inn is said to be a place where all persons have a 
right to claim to be entertained as guests. 

Chirnet/ and K Pollock, contra, in support of the rule 
contended, that the defendant did not keep an inn, and 
even if he did, that the plaintiff’ was not, with respect 
to his residence at his inn, within the rule of the com¬ 
mon law', inasmuch as he had previously been conti¬ 
nually resident in ImiuIwu In Cah/e\ case {b), it is laid 
down, that common inns arc instituted for passengers 
and wayfaring men; for the Latin word for an inn is d/- 
X'ersorium, because he who lo<lges there is, quasi diver- 
tens sc a via. And therefore if a neighbour who is no 
traveller, at the request of the innholder, lodges there 
as a friend, and his goods bo .stolen, &e. he shall not 
have an action. The <lcfcndant’s coffee-house is not 
intended for wayfiiring men, and, even if it were, the 
plaintiff^ an inhabitant of Ijondon, frequenting it, and 
even sleeping there, is not a wayfaring man within the 
rule. Besides an inn ought to have the means of enter¬ 
tainment for the Iiorscs of travellers, and here there 
were no stables ; and in London, houses frequented by 
stage coaches and w’aggons arc alone termed inns, 

(a) I Salk. 587, TA) 8 Oike, 683. 


Abbott 
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Abbott C. J. The defendant in this case keeps a 1820. 
house, whore he furnishes beds and provisions to persons _ ~ 

^ TnoMrsoH 

in certain stations of life, who may think fit to apply against 
for them. I do not know that an innkeeper can do 
more; for he docs not absolutely engage to receive 
every person who conies to his house, but only such as 
are capable of paying a compensation suitable to the 
accommodation provided. Now it appears to me, that 
the defendant cannot be distinguished from a person 
who keeps an inn in the country, in the way of tra¬ 
vellers. We should otherwise be obliged to say, that a 
person who arrives at a house of public entertainment 
in a post-chaise, and desires to have his supper and bed, 
meaning to go away on the following morning, would 
be a traveller, and that the landlord who gave him the 
accommodation required, would bo an innkeeper: and 
yet that if such a guest then removed to the defendant’s 
house, the latter, although he should give him the same 
accommodation, would not be an innkeeper. Such a 
distinction would lead to a very nice enquiry in each par¬ 
ticular case. It seems to me, therefore that it would be 
better, both for the persons who keep such houses and for 
tho'ic who frequent them, that we should consider this 
house as falling within the rule of law applicable to inns. 

By so deciding, the guest will have the protection of 
the law for the security of his goods, if they are lost 
or stolen, and the person who keeps the house will 
also have the b'MU'fit of the law, which allows him to 
retain the goods of his guest to insure the payment of 
his demand. I am now speaking of a case where the 
party was in the habit of sleeping in the house. As 1 
cannot, therefore, distinguish a house like that of the 

defendant, who furnishes every accommodation to all 

persons 
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1820 . 


Tuoursoif 

against 

Lact. 


persons for a niglit or longer, from a country inn, I 
think that the nonsuit was right, and tliat this rule 
must be discharged. 


Baylky J. I am of opinion that this is substantially 
an inn. In order to learn its character, we must look 
to the use to which it is applied, and not merely to tiic 
name by which it is designated. Now this house was 
used I’or the purpose of giving accomuiodatioii to tra¬ 
vellers, who, in IjOJk/oh, reside either in lodgings or 
inns. The defendant diil not merely furnish tea and 
coflee as the keeper of’ a coflee-housc does, nor a 
table us the keeper of a tavern does; but he provided 
lodgings, and that in the way they are provided at 
inns: for the charge was at so much per night. In the 
Curpcnlcrs' case («}, a tavern is so fur considered as 
an inn, that all persons are saiil to have a right to enter it. 
And 1 take the true definition of an inn to be, a house 
where the traveller is furnished with <‘vcry thing whlcii 
he has occasion for whilst upon his way. It has been 
said, however, that in London the character of inn be¬ 
longs only to those houses of public entertainment 
frequented by waggons and stage coaches. Now if 
the liability of a party as innkec[)er dependetl on such 
a circumstance, it would follow that a person coming 
to such a house as this from the country in his own pri¬ 
vate carriage, or in a })Ost-chaise, could not be entitled 
to consider the owner as responsible for the safety of his 
goods. It has also been urged, that to constitute an 
inn there should be stables annexed to it: if that were 
so, many inferior houses of entertainment in the coun- 


ti’yi 


(a) S Coke, 290, 
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try, frequented by foot travellers, A\'ould not conic 
within tile dchcription ; and the poorer travellers would 
not have the protection which the law ^ives to a guest 
against an innkeeper. I think, therefore, that in point 
of law this is an inn, and that the defendant is under the 
obligations to which innkeepers arc liable, viz. that he is 
bound to receive all persons who arc capable ol’paying 
a reasonable compensation Ibr the accoimnodation pro- 
Aided, and tliat he is liable for their goods, if lost or 
stolen; and, on the other hand, that lie has a lien on 
tin; goods of Ins guests for the })ayincut ol' his bill. 
'This rule must, iheri'tbre, be discharged. 


1820. 


Thomfson 

against 

Lxer. 


J. I am {)f opinion that the defendant’s house, 
iMiiler the circumstances of this case, is to bo consi¬ 
dered as an inn. The consequence of which is, that 
he has a lien on the goods of his guests; ami, on the 
other hand, that he is responsible to them lor jiropcrty 
left in his care. An inn is a house, the owner of 
which holds out that he will receive all travellers and 
sojourners who are willing to pay a price adequate to 
the sort of accommodation provided, ami who come in a 
situation in which they are lit to be received. In this 
case, th(‘ ilefemlant does not charge as a mere lodging- 
house keeper, by the week or month, but for the num¬ 
ber of nights. A lodging-house keeper, on the other 
hand, makes a contract with every man that comes; 
whereas an innkeeper is bound, without making any 
special contract, to provide lodging and cntertainmeiit 
for all, at a reasonable price. I think, therefore, this 
rule should be discharged. 

Rule discharged. 
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Where ji., 
under a con- 
triict to delirer 
(•pring wheat 
had delivered to 
Ji. winter 
wiieat, and 7/., 
having again 
sold the same 
as spring wheat 
had, in conse¬ 
quence, been 
rompelled, after 
a suit in Sc»t~ 
land which 
lasted many 
years, to pay 
damages to the 
vendee, and 
afterwards It. 
brought an ac¬ 
tion of assump¬ 
sit against A. 
for his breae'h 
of contract, al- 
leging as spe- 
i ial damage, 
the damages so 
1 eeovere<l 
Held, that al¬ 
though such 
special damage 
had occurred 
within siv years 
befoie tlic com¬ 
mencement of 
tliL action by 77. 
against .7., )et 
tliat tile bleach 
of contract, 
w'hich, in as¬ 
sumpsit, W.lf 
the gist of the 
action, iMving 
occurred and 
become known 
to 77. more than 
six years befoi e 
that pciiod, 
might properly 
pl^ actio non i 


Rattley and Another against Faulkner and 

Another, 

^^SSUMPSIT. The declaration stated, that in 
consideration that plaintiff’ would buy of defend¬ 
ants a certain quantity of spring wheat for seed; the 
defendants undertook, that the .same should be .spring- 
wheat. Rrcach, that the wheat was not of that de¬ 
scription ; but, on the contrary, was, at the time ot the 
sale, winter wheat. It then stated, as .special damage, 
that the plaintiff's hail sold the wheat to one Shepard as 
spring vvheat, and that ho had caused it to be sown as 
such wheat iu the Spring of the year ISIO, and that 
the wheat became and was iinj)roductivc, and would 
not ripen t)r bring crops to maturity in that year, 
whereby Shepard lost the u->e of his land. It then 
stated, that an action is as brought by Shepmd against 
the plaintiffs, in the Court of Session in Scoihmd^ for 
the damage sustained by him, in eonsciiuence of the 
wheat not being spring wheat, and that he recovered 
damages and costs, f^lca, first, general issue; secondly, 
that the cause of action did not accrue within six ycar.s. 
At the trial before Abbott C. J., at the Tendon sittings 
after last '/'rim'/i/ term, it appeared on the statement of 
plaintiff'’s counsel, that in the early part of the year 
1810 , the plaintiffs, who reside in Scotland, bought the 
wheat in question of the defendants, as spring wheat, 
and sold it as such to one Shepard, w’ho having sown 
his laml with it, and having discovered, in the autumn, 
that it was almost wholly unproductive, gave notice to 

;crevit infra sex annos. 
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the plaiiitilfs, that he considered them responsible to 
him for the loss of his cirop from the lands where it was 
sown. The plaintiffs coimuunicatcd this to the defend¬ 
ants ; and, after Shepard had commenced proceedings 
in the A<;o/c-A court against them, xvijuitet ISll, gave 
the defendants notice that he had done so, and was 
about to assess damages against them. Nothing more 
passed between the parties till the beginning of the 
year 181M, w'licn the suit in being then com¬ 

pleted, the plaintiffs paid Shepard his damages and 
costs, and commenced the present action against de¬ 
fendants, to recover such damages and costs as special 
damage, resulting from the breach of the warranty. 
The Chief Justici *, on this statement, w'hich was agreed 
to on both sides, asked if there was any promise to take 
the ease out ol the statute of limitations; and being an- 
swered in the negative, nonsuited the plaintiffs. In 
the last term, Scarletl obtained a rule to shew cause 
why the nonsuit should not be set aside, and a new 
trial had; anti now 


J 820 . 


Battlkv 

against 

Faulkmm. 


jMarrpai ant! F. Folioek shewed cause. IJy the 
21 Jac. 1. c. Iff. 5. 3., all actions upon the case, other 
than for slander, shall be commenced and sued within 
six years next after the cause of siicJi action <»r suit, 
and not after. 'I'lie <juestion, therefore, is, when did 
the cause of action accrue. Now in assumpsit, the 
breach of contract is the gist of the action. The cause 
of action, thereltu'e, accruetl absolutely at the time when 
the contract was broken, or at least when the breach of 
the contract became known to the plaintiff'. In Saunders 
V. FdxiL'ards (a), the distinction is taken, that where w'ords 


(a) Sill* yj. 


are 
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1820. arc actionable in themselves the damages arc rccovrr- 

„ able from the time of speaking the words, and not from 

fl/frtirtrf the time of the loss sustained ; and, therefore, that not 
Faulxnfa, 

guilty williin two years, is a good bar to the action; 
but where the words are not actionable of tliemselves, 
but become so by reason of s])ecial damage, not guilty 
within two years is not a good plea; and this case is 
jnit, that If a woman be called a vhore, and thereby, 
seven years alter, loses lier marriage, she shall have her 
action, and not guilty within two 3 ears i>, no answer ; 
for it is the los> and not the speaking alone which is 
the cause of action. In J'iltcr v. Vml (r/), the jdaintill’ 
having, in a former action, recovered damages for a 
baltciy, afterwards, in eoiibccjuence of the same battery, 
lost jiart of bis skull, and brought another action for 
that injiirv. It was held, liov\ever, tlait liaving once 
recovered for the battciy, lie could not afterwards bring 
anolber action lor further injiny, arising from the saiiu* 
battery : that i'>, tberclorc', an aiitlioril}' to shewg lluil 
snbscciiuni damage creates lUi ikw caii'*e of aelioii, 
and l~(ws(iniluu\. f’e/.s/j/V (//) is to (he "aim- lifecl. Here 
the cause of actloji was created h\ the breach of the 
contract, and not llie damage which .aibsecpientK'^ 
accnicd I’rom it. in ‘J'hc Sunlh Vompamj v. 

IV^moudsdl [c)y Lord Chancellor held, that al- 

thoimli fraud would take the* case out of the statute* 

O 

of limitations, yet it would be a good bar if the 
fraud were discovered more* tliau six years helbre the* 
bill filed. 


(«) liJil/orf. 

(c) s jr. H-5. 


( 6 ) jiiite, IJ. 


Scarletf 
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Scarlett and Tifulal, contra. In actions on the case, 
the happening of the damage is the cause of action. 
Assumpsit is a species of action on the ease, and is so 
considered by Lord C'. Baron Comyns^ in his Digest. 
Tlicre is no solid distinction between actions on the 
case founded u])on a promise, or upon a wrong. The 
action on the ca'^c itself was introduced into the law by 
the statute IVcsfminster the second («) and at first was 
confined to cases of inalfoazaiice only. It was, Jiow- 
ever, found so convenient a remedy, that an attempt 
w as soon made to extend it to eases of non-performance 
of promises. The first action of assumpsit was in the 
2 Hm. i. It was an action against a carpenter, who 
had undertaken to build a house within a certain time, 
but had 7i()t done it, and the action was held not to be 
maintainable, although it was admitted, that if the work 
had been begun, and had afterwards been stopped 
tbrough negligence, it might bcothcrwi.se, on thcdi.stinc- 
tion between inalfeazances, and cases of negligence. At 
its first introduction, not guilty was a good plea to an 
action of assumpsit. I'hio being, therefore, substantially 
an action on the case, it is founded on the con- 
sc(]ucnlial tlamago. But secondly, this is substantially 
an action for the fraud, and the right of the plaintiff 
is not to be varied in consccjuciice of his having declared 
in assumpsit, IVcitll v. King { 0 ), lioheils v. Read (r), 
is an authority to .shew, that where an act of parliament 
directs an action to be brought within three months 
after the Fact committed, it may be brought within 
three months from the time when the damage accrued. 
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(rt) iitvic’i Hist. E, Law, 89. 
(t) 16 East, 250. 


(i) 12 East, 452. 
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although the act occasioning the damage, happened 
more than three months before the commencement of 
the action. 

Abbott C. J. It appears to me that the nonsuit in 
this case was right. The cause of action which the 
plaintiff has brought, arose out of the delivery to him 
of wheat of a different kind from that which the 
defendant had contracted to deliver. The wheat 
delivered was not only useless, but worse than useless, 
becuubc it did not grow, and consecjuciitly the profit 
whicli might have arisen from the land on which it 
was sown was lost. Now, when did these matters 
occur? They occurred in 1810 and 1811, and un¬ 
doubtedly it was then that the cause of action accrued. 
The statute of limitations was intended for the relief 
and (jjuiet of defendants, and to prevent persons from 
being harassed at a distant period of time after the com¬ 
mitting of the injury complained of. It seems to me, 
that this case falls within the very words of the statute, 
and that the cause of action existed more than six 
years before the action was brought. It is true that 
the particular damage sustained was not all known till 
a considerable time afterwards. It would he extremely 
dangerous to enquire in every particular case, the pre¬ 
cise period of time when the damage first came to the 
knowledge of the plaintiff, and in many instances it 
would deprive the party of the benefit which the legisla¬ 
ture intended to confer upon him. 'J^hc plaintifi’ in this 
case, might, as soon as he knew of the defective quality 
of the wheat, or at any time witliin the six years have 
sued out a writ, and have thus obtained an efiicient re¬ 
medy against the defendant, it is by his own negli¬ 
gence 



IN THE 60th or Geo. HI. and 1st of Geo. IV. 


29S 


gcnce that he is deprived of his remedy, and he has no 1820. 
right to coin])lain. . . 

Battley 

against 

Bayley .T. The htatiitc says that you shall bring your 
action within .six years next after the cause of action and 
not after. Tliis is an action for a breach of contract, 
and the cause of action arises at the time when the con¬ 
tract is broken. Since tliat time, certain damages have 
resulted from that breach of contract. The breach of 
the conli'act, however, is the gist of the action, and the 
special damage is stateil merely as a measure of the 
damages resulting from that cause of action. If the 
])laintif[’ had failed in proving the special damage in 
this ease, it would not have been a ground of nonsuit. 

One of the objects of the statute of limitations was, that 
actions should be brought to trial at a period of time 
when the clefendant coulil be prepared with his witnesses 
to meet the charge, which would not be the case if the 
action might be j)ostponed to an indeiinite period. 

Now see what the consequences might be if the party 
was bound only to sue out liis writ at the time when 
the measure of damages was ascertained, and not when 
llie contract was broken. Suppose, for example, the 
})resent plaintifl’ had sold the wheat to Shepurdy and he 
had sold it again to y/., .'ind A. to li., anti Ji. to C.; 
then suppose C. to wait I’or five years, and then to 
bring an action again.st 71. and recover, and that at the 
end of five years more 71. should bring an action .against 
A. and that A., at the eiul of another five years 
brought an action against S/upanl, and that Shepard 
took five years more before he brought his action 
against the present plaintifll Then, according to the 
argument, each party having acquired a new cause of 

VoL. Ill, X action, 
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action, the present jilaintiff might, twenty-fiv(‘years after 
the original transaction, bring an action against the 
present defendant. Now it is by putting an extreme 
case, that you often try the ])ropriety of a rule. If the 
plaintift'in this case liad releascil the defendant from the 
breaches of contract, that relea‘?c would have been a bar 
to the j)rescnt action lor tiie special damage subse¬ 
quently accruing; and this shews that the Ibundation of 
the action is the breach «)f contract. It was, tlnrofore, 
from tlie period when the contract was broken, that 
the cause of action accrued; and as that liaj)})ened more 
than six years bclbrc the commencement of the present 
action, I think the nonsuit Avas right. 

IIOLnoYD J. In this case, the breach of the contract 
is the very gist of the action ; and the reason why 
special damage is stated, is because mere collateral 
ilamagc must be stated in the declaration, in order 
to entitle the plaintilf to give it in evidence, le^-t 
otherwise the defendant might be taken by surprise. Ii 
is true, that assuinjisit is a species of action on the 
case; but it differs materially from an-action on 
the case founded on a wrong. In the latter form of 
action the plea is not guilty ; in the other, it is non-as¬ 
sumpsit. Assumpsit will lie against executors; but 
case does not; nor can assumpsit be joined with 
counts founded upon a tort. It liocs not, therefore, 
follow, that because assumpsit is an action on the case, 
and that special damage is stated, that the breach of 
contract is not the gist of the action. It is said, hoAv- 
CA'or, that although the action might be mainlained 
upon the breach of promise, yet that the damage subse¬ 
quently sustained, forms a substantiA'c grouiul of action : 
but it cannot be so considered iu this Ibrin of action. 

Accord*. 
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According to that argument, the action ought to have 
been brought for tlio tort. Suppo.sing, however, that 
the pleadings liad been differently framed, I do not 
know that the parly would be benefited, for it seems to 
me, in this case, that the damage has originated sub¬ 
stantially out of a breacli of contract, and, therefore, the 
plaliitilFcould not have gained any advantage by chang¬ 
ing the form of remedy. It is sufficient, however, to 
say, that tliis action is particularly founded on the 
breach of contract, and that being so, the nonsuit was 
right. 


1820. 

liATTLIT 

against 

Faulkner. 


IIcsj’ J. It appears to me that the terms of the sta¬ 
tute are extremely clear and luiambigiious. lts.‘iys, that 
the aclioii iiui'^t be brought within hix years alter the 
cause of action, and not after. The only qiioslion, 
therefore, is, hen the cause of action accrued; for the 
statute then attached. I think that the cause of action 


accrued the moment the defendant failed to perlbrm 
that wliichhc agreed to do. Now he contracted to sell 
A\heat ol’ a particular (quality, and the wheat is, in 
lact, of a dilierent «juality. 'I'lie cause of action was 
therefore complete, and the statute began to oiicrate 
from the time of the delivery of the wheal. It 
is saitl, however, that the plaintilli might have adoptetl 
a dilierent form of action, and proceeded for the fraud. 
If, however, the action had been founded on fraud, it 
seems to me that the framl was complete when the 
wheat w'as forwarded to Ssalland. In tliis case the 


]ilaintiff might have issued his writ for. the purpose of 
keeping the action alive. The object of the statute of 
limitations was to prevent persons from being charged 
with claims, who, in consequence of the lapse of time, 

X 2 might 
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might have no means of proving a discharge. If a ])arfy 
is served with a writ, he knows it is necessary to preserve 
the evidence; and thereten’e h(' is on his guaril. Hi how¬ 
ever, there be no legal proceedings against him, he ima¬ 
gines that there is no cause of complaint. I fa long jieriod 
of time elapse, his witnesses may die, and he may be 
unable to give an answer to tin* claim. It seems to me 
much better that parties should be ptil to bring their 
action as soon as they can ; and, upon the whole*, I 
think that this nonsuit was right. 

Ruh* discharged. 

n 


ytonday, 
January ‘24tli. 


Brewster af»'ainsf Sewell. 


^^CTION I’or a lii)el. Declaration statc'd, that the 
plaintiir had elll-cted a policy of insurance against 
tire, with the Essc.v Insuranct* Society, upon whicli a 


Wlicrc a loss 
liad been settled 
upon a poliey 
of iiisuruiiee 
a^jainst fire, in 

andipoVatrild loss luippeneti, and then set forth the libel, which 
chartred the tdaintifl'with I’raud, in certain claims jnade 
action for hln-I, jj, i-pspecl of sucli loss by (ire. Pleas not guiltv, 

rliurging Iiiiit J s . in ^ 

with having and a justiAcaliou. At the trial bcibre (iarxnc Baron, 

made f'raudu- , . ■i i i 

lent claims upon the phuntiu iiot being able to jnotiuce llie original po- 

ihc insurance guvc thc following evidence, \^ith a view to entitle 


company, with 
respect to siicli 
loss, called tlicii* 
agent, n lio 
stated that thc 
policy was re¬ 
turned »o him 
after thc fire, 
and that he had 
it in possession 
then, and aftcr- 

W’ard, when the plaintifr made, larger insur.mce wiili the euinpany; that upon tlie io,-. 
having been settled, the old po icy liccame an useless pa\)cr; that he did not know v\liat 
had become of it, hut lie believed le had returned it to the pl.iiiitiil'. The clerk to the pl.iiu- 
tiff’s attorney then proved, that within .i i'en «lays ol' the tri.d, he went to plaiiititV’s house 
to search for the policy, when th plaiutilf showed every drawer where he usually ke'pt his 
papers; tliat he examined siicl ' 1 eveiy other place where he thought it likely 

to find such a paper, without find ng it ; Held, that this was sullicient to entitle the plaiu- 
tilT to give secondary evidence of the contents of the policy'. 


him to give* tjccoiulary evidence of its conleiits. An 
agent of the compiiny stated, I hat In ISIS, there was ii 
fire ill the plainliH'’s premises, and that on thc day fol¬ 
lowing the fire, the poliey was placed in his luinds; that 
he had it in his possession at the time of the loss, and 
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also afterward'', when the plaintilV ciunc to make an¬ 
other larger insurance, and that upon that iii'^uraiice 
being made, in witne-ss’s opinion the original policy be¬ 
came a useless jiapcr, and that he did not know Mhat 
became of i1 afterw.ird". He had searched for it, 
bill could not hnd it. He rather thought he must 
ha\e relumed it to the plainti/lj but he was not certain. 
The clerk to the plaintiff’s attorney was then called, 
who stated, that on a few days before the trial, he went 
to the jilaintiff’s house for the purpose of searching for 
the policy in question ; that the plaintiff himself shewed 
him the drapers \^hcre his pajiers Mi're, and lhat the 
witness minutely examined the drawers, and could not 
find till policy; they openetl every draw'er in the place, 
luul went into an old lumber room at the top of the 
house, examin'd some jiiles of papers there, and 
siarched the iron chest; they did not, however, search 
the out-houscs, barns, hay-loft, or granary. Gunoxa 
Ihiron was of opinion, at the trial, that this was not 
•.iillicient evidence of the distruclion of the policy, so 
a'to let in second ny evidence, and he nonsuited the 
plaintifl’. A rule nisi having been obtained in Michael-- 
vtus ti rm lii'-l, to s( 1 a^'ide this nonsuit, 

Mainfall and now shewed cause. Tliere was 

no evidence in this case to shew that the policy had 
been dcstroved. 'The iniereiice from the evidenie rather 
was, that the poliev was reiuiried to the plaintidj and, 
tlieielorc, that Iii siiil had the power to produce it. To 
•-ay lhat the evidence given at the trial is sufficient to 
let in secondary evidence, would be to make the plain- 
tilf his o\,n v\itne''s in his own cause, and that without 
subjecting him to the obligation of an oath or to cross- 
examination ; and any plaintiff who discovered that a 

X 3 written 


291 

1820 . 


IlKEUSrElt 

agatfut 



298 


CASES IN HILARY TERM 


1820 . 


JIkkwstkr 

ugttiast 

St-WHUL. 


written instrument declared upon, varied from his de¬ 
claration, might, to avoid a nonsuit, cause a recent ex¬ 
amination of certain papers under his own direction, not 
to ihid, but to avoid /inding the thing recpiired. This 
is not like the case of an examination for title deeds, in 
the known depository of siicli instriiinents, the muni¬ 
ment room of men of landed juoperly; nor like the 
case of a confidential solicitoi, agent, or clerk, or mem¬ 
ber of a lamily, who pledges himself for the knowledge 
of thejilacc, uhere his principal, in the course of trans¬ 
acting his concerns, was in the Jiabit of <lc‘positing in¬ 
struments or writings of the nature reijuiri'd. lire v. 
Casll(io)i (//), isaii authority to shew, that such evidence 
w'ould not be snllicient in ca.ic of an indenture of ap- 
prcnticcnhip, to let in parol evidence of its contents. ISo 
also, in the case of an ex]»ired lease, it is necessary to 
shew that it is tlestroyed ; and h\ law \. Johnwti {l>\ 
where secondary evidence was admitted to prove the 
contents of the paper, it wa-. shewn, that the jiaper was 
not only useless, but the witness believed it to be lost 
or ilestroyed ; and in Kcimin^lon v. (e), similar 

evidence was given, lle’^tdes, in tliis ca''e, the* pJaintilf 
ought, at all eveiil*-, to have called the subscribing wit¬ 
ness to tin* policy. 


Gurnnj, Kohi?i, and Walfnrd, contra, were stojipcd 
by the Court. 

Abdott C. J. All evidence is to be considered with 
regard to the matter with respect to which it is pro¬ 
duced. Now it appears to be a very dillcrent thing, 

(a) 6 r.iJ. 236. (6) 7 East, 66. (r) 8 East, 273. 

whether 
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whether the suhjcct of inquiry be .a useless pa})cr, which 
may reasoiiiibly be suj)poseel to be lost, or whether it 
be ail imj)orlaiit Uoiuiiunt which the parly might have 
an inlercit ill keeping, ami lor the iioii-production of 
which no satisfactory reason is assigned. This is the case 
of a policy of insurance, by w’hich a company undertook 
to indemnify the plaintiff against losses by fire. A fire 
look place and a loss was paid. Tliat Jiaving taken 
place, the tiriginal policy became mere waste paper, 
'riicrc was no reason to suppose, that the policy could, 
at any futuie lime, be called lor, to answer any reason¬ 
able purpose whale^cr. In that rc'pect, such a docu¬ 
ment dilfers mo.sl csscnti.illy from an indenture of ap- 
jnvnliccship. 'Hie latter instrument may be useful, 
after tlic iipiirenticeship is expired, to entitle the party 
to the freedom of a corjioraiion, i)r to exercise a trade, 
or it may be evidence of liis settlement; any of these 
reasons may induce a person to lake care of such an 
instrument. So, aUo, there are reasons to induce a 
person to lake care of an expireil lease, for such an 
instrument may slii'v. distinctly the terms upon which 
the C'^tale was Iielil. There is no rational ground, 
however, upon which any pcr>on could exjicct that such 
an instrument as the present should have been wanted, 
'ri'is heiny: a case, then lore, where the loss or deslruc- 
tion of llic paper may almost be presumed, very slight 
evideuee of its loss or destruction is sufficient. Now 
here the clerk o!‘ the insurance company leaves it ex¬ 
tremely doubtful on hi.s tesiiuiony, whether the paper 
which was last seen in his hands, had been retained 
by him or returned to the plaintiff. If it were retained 
by him, he has proved that lie searched for, but could 
}iot find it. If it were not retained by him, it was pro- 

X 4 bably 
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b:il)ly clolivcml hack to the plaintitF. Nobody suppo^-cd 
that it was wanted until the counsel sugirested that it 
might be required at the trial. 'J’he clerk of the plain¬ 
tiff’s atloriK'y then went to the })laintill‘’s lK)use, when* 
the plaintiff liiniseir slxewed him all liis drawei'h and 
places where a person might reasonably be sujxposed to 
keep his papers; the clerk examines them all, searches 
tt pile of papers, opens the iron chest, and, in short, he 
looks not only in every place which the plaintiff pointed 
out, Init ill every place which he thought, on his view 
of the premises, was likely to contain a jiaper of this 
descri])tion. Upon such evidence, applied to sucli a 
paper, it does apjiear to me to be reasonable to presume 
that it was lost, and that the legal presumption is, that 
it is absolutely lost. If the case had not stopjicd there; 
if the plaintiff Iiad produced a copy, or had given 
parol evidence of its contents, it might then have' been 
time to inquire, whether there was a subscribing wit¬ 
ness. The party was stopjied before any secondary 
% 

evidence was given on the subject: it seems to me, 
therefore, that this rule should be made absolute. 


RAyr.KY J. I am oi' the same opinion. There i.-* a 
great distinction between useful aiul useless papers. 
The presumption of law'is, that a man will ketp all 
those papers which an* valuable to himself, and which 
may, with any degree of probability, be of any future 
use to him. The presumption on the contrary is, that 
:i man will not keep those papers wliicli have entirely 
discharged their duty, ami winch are never likely to be 
required for any jxnrpose whatever. Under the circum- 
Btances of this case, and considering the ]a]ise of time 
^'hich has occurred, 1 should have thought that much 

less 
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Ichs evidence would liave been sidficient to entitle the 1820. 
party to give the secondary evidence. The policy in - 

1*1 ■ . ItuEWSTE 

question luul discharged its duty in 1813, and a new 
policy was then granted. At that time the policy in 
question was removed from the plaintifF’s house, where 
lie kept his valuable jiapcrs. Now for what purpose 
shoiiUi he afterwards replace it there, 'fhe presump¬ 
tion and the probability would be, that it could not be 
of any future use, and that it would merely be an in¬ 
cumbrance to the place in which it was put. I think 
that the presumption of law would be, that after a rea¬ 
sonable lajise of time, such a fiapcr would have ceased 
to have an existenci*; because*, in the exercise <'f or¬ 
dinary ])ru(lence, a man would not keeji a document of 
that kind, but would dsstroy it. It seems to me, there¬ 
fore, that there is abundant ground in this cast* I’or 
letting in the secondary (*vidcnc(*. An indenture of 
apprenticeship is one of tin* innnimonls of the party, 
relating to certain rights belonging to him, which 
may be varied, according as he may jirovc that he had 
an indenture or not; and the probability would be, 
that a*' there is a reason why it should be taken care 
of, it will not be tlestroyed. .So, also as t<j expired 
leases, it is ollen of great importance to the lessoi*, to 
produce those instruments, to shew the terms of those 
leases, and other circumstances connecled with the 
estate; they are part of the landlord’s muniments. ’Jlu* 
lessee also ma\ at some distance of time*, be called 
upon to account for the muniments of his llirni. 1 am 
iiot aware of any case where a landlord has been pre¬ 
cluded from giving parol e\idence of the contents of a 
lease, when he has shewn that he has had his muni¬ 
ments de.stroyed by accident, and had applied to the 

lessee} 
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lc.s.«>cc, to know if he had got any counterpart. I do 
not know that in such a ease it must be shewn, in order 
to give secondary evidence, that the lessee has searcliod 
in the j)lacc where he usually kept his munimcnls, I 
am, therefore, of opinion, that the rule for a new trial 
should be made absolute. 

IIoLiiOYD J. I am also of opinion, in lliis case, that 
the secondary evidence ought to have been received, it 
appears that the document had for some time become 
w’liolly useless. The contents of the paper, at least as 
iiir as particular terms of the policy were co!icerncd, 
were perfectly immaterial. The only (juestion was, 
whether it w'as a policy upon the properly of a par¬ 
ticular individual. Now the reason why the law re- 
(juircs the original instrument to be produced, is this, 
that other evidence is not so satisfactory, where the 
original document is in the possession of the })ariy, and 
where it is in his power to produce it or to get it pri,- 
duced, provided he gives jiotice. In either of these 
ca«e.s, if he iloes not ])roduce it, or take the Jiecesary 
stc[)s to obtain its })roduction, but resorts to other evi¬ 
dence, the fair presumption is, that the original docu- 
jneiit would not answer his purpose, and that it w’ould 
difler from the secondary evidence which he gives wuth 
respect to the instrument itself. The law, in such a 
case, requires the original itself to bo producctl. Al¬ 
though it bo the general rule t)f law, that the best evi¬ 
dence is to be produced, yet that rule is not to be taken 
literally, for, with respect to evidence of a person hold¬ 
ing an office, such as that of constable, it is not neces¬ 
sary to produce the actual appointment. It is sufficient 
to shew, that he is in the exercise of the office. So 

also, 
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.nlso, in the ease of rectors and vicars sued lor non¬ 
residence, it is Millicient to shew, that they liave done 
some of the acts which sucli persons are ixHjuired to do. 
It seems to me, therefore, that this being a useless in¬ 
strument, where the particular terms of the instrument 
are immaterial, the party cannot be presumed to have 
any improper purpose in resorting to secondary evi¬ 
dence. Then, as to the search for the paj)cr, I think, 
for the reasons stated bv the Court, that .suHicient was 
done to entitle the party to give secondary evidence. 


1820. 

Eitcwsri'K 
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llnsT J. I am of the same opinion. It i'. very dilii- 
cult to lav <iovtn anv fjeiivTal rule as to tlie tlejjree of 
tlih\j('nce neces'.ary to be u''ed in ‘'earchiii'; for an 
original docima'nt, to entitle tiie party to give second¬ 
ary evidence of its contents. 'I'liat must depend, in a 
great measure, uj)on tin* circuinstaiiccK of each parti” 
eular case. II a paipc'r be of cojjsjderable value, or if 
there be reason to suspect that the party not producing 
it has a strong interest a'nih would induce him to with- 
liold it, a very strict examination would properly be 
retjuired; but if a pa])er be utterly useless, ami the 
])ariy could not have any interest in keeping it back, a 
much less strict search would be necessary to Jet in 
parol evidence of its contents. Jt seems to me, however, 
in this case, that suificient diligence was uscil. Here 
the plaintilf brings an action fur a libel, charging him 
with having defrauded tlic insurance oHIcc, The ma¬ 
terial fact to be in(|uircd into is, has lie cheated the 
insurance ollice ? and in order to show that he lias not, 
it is necessary, framed as the pleadings are, to produce 
the policy. The plaintifr could liave no ])ossible in¬ 
terest in keeping it back, because one of the defendants 

being 
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one of tlie committee of the society with wlioin 
the iiiMifance was efrocted, he luul the means of knowing 
every thing about it, tiiul of bringing forward a copy 
of the orimiijil. I think, therefore, that there was 
abiindaut proof of search to let in the secontlary evi¬ 
dence ; and therefore this ru le must be made absolute. 

Rule absolute. 


[lott against Wilki:s. 

J^ECr^AllATION stated that defendant was pos¬ 
sessed of a wood called Clirisliall JVood, in the 
county of /ksv-.r, ovo” and along a certain part of 
which there was a right of way for all the king’s sub¬ 
jects on foot, in the day and at other limes; and tliat 
defendant, before the <-ommitting of the grievances, 
had set a certain spring-gnn, charged with gunpowd(*r 
and leaden sliot, in a eertain part of said wood and 
})reniises, near those parts over which the right of way 
extended, with a certain wire communicating with the 
lock and other jnirts of the said spring-gun, by the 
treading on or touching of which wire, the said giiii 
could be let off and fired, with intent to lacerate, 
wound, and injure persons coming into that jiart of the 
wood where the gun was set and placed; and tliat the 
wire was laid across iii the day time as well as the 
night time; and that it was the duty of the dofeudant 
not to have permitted the said gun to remain so loaded 
and charged, and with the said wire coramuiiicatiiig 
with the lock and other parts thereof, without causing 
notice to be given to persons passing along the said 

wood 
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wood ill the day time, of the said gun being so situate 
and placed, and of the direction and place where the 
said wire so coininunicating with the lock aiul other 
parts thereof, was placed, in order to prevent per¬ 
sons through ignorance treading on or touching the 
wire so communicating with the lock, and thereby 
lettingolFthe gun and being injured by the discharge; 
that ilcfendaiit will’ully, negligently, and with the 
intent aforesaid, permitted the said gun to remain in a 
part of the wocucl, loaded, &c., with the wire communi¬ 
cating, &c., without giving notice to persons })assing 
along the wood in the day time, {)f the direction or 
places in which the wire comniunicating with the lock 
was placed or laid, by means whereof plaintillj being in 
the said part of tht' wood in the ilay time, and not 
having any kmiwledge, notice, or warning of the place 
or direction w'liere the wire communicating, ike., was 
laid or placed, trod 11)1011 and touched the wire com¬ 
municating w'ilh the lock, and by reason thereof the 
gun went olF and discharged several shot, and plaintilf 
was thereby injured. 'J'hc second and third counts did 
not di/ler substantially from the first. The fourth count 
charged, that defendant siilFered the spring-guns to 
remain loaded in the wood. Sic., w'ilhouL taking r/ur 
and propir mettns to })revent iiersoiis in the wood ii-om 
being injured thereby, by reason vvhereol jilaintUFwas 
injured. The fifth count stated, that the defendant 
knowingly, wivingfully, and unlawfully, jierniitted a 
spring-gun, loaded, tvc., to remain so loaded, Sic., by 
means whereof plainlifh not knowing, and not being 
able to perceive where the wire was placeil, in the day 
time unavoidably trod ujjon the wire, by which the 
gun was fired. Sic. The si.xth count charged the 
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tlc/ciidjint with having unlawfully placed the guns in 
the wood, without any sufjidcnt or legal notice to his 
Miijesty’b bubjecls ; and that jdaintiir, being a liege 
bubjcct, and not being able to perceive where the gun 
or spring-wire was, did, unknowingly, for want of 
bufncicnt legal Jiolice, tread upon the wire, &c. The 
seventh count stated, lliat defeiulaiil, wrongfully and 
niaiiciously, placed in ceitain lands a sjn-ing-gun, 
loaded, tkc.; and that plaintiil| in walking and passing 
along the wilti laiul, unknowingly trod upon the 
wire, ike. Plea, not guilty. At the trial before 
(lairo'iv Rarou, at the last Summer assi/ies for the 
county of JCssex, the following facts W'crc given in 
evidence: The defendant w as the ow'uer of Chrishull 
ffooclj consisting of fifty or si\ly acres; and by his 
order, nine or Itn spring-gjnis A\ere set there. 
Several boards w'cre affixed, eonlaining notice to the 
})ublie that such instiiiments wen* so ])Iaced. There 
formerly had been a path on the oulsivle of the wood, 
but it had not been u^ell I’or sonu' }car'.. The' plain¬ 
tiff on the ('ccasion in (juestion, aecompanieti by 
another person, wint out in the tlay time for the |)ur- 
pose of gathering nut«, and j)r(j])osed to his companion 
to enter Cluishall Uhod. The latter, however, refused, 
unless the ])lainli(r would go first; and he then told 
plaintiff that spring-guns v/ere set there. They both, 
howcM'r, entered the w'ood, and the jdaiiitiff received 
the injury v\hich was the subject ef the action, in con¬ 
sequence of t>*eading on the w'ire communicating with 
the spring-gun. Tlpon these facts, the Icanicd Judge, 
considering that this involved tlu' same (jue-dion which 
was under the consideration of the Court of Common 
Pleas, in JUcau v. Clarion, dircclcd the jury to find a 
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verdict for the plaintiff, anti reserved to the defendant 
liberty to move to enter a nonsuit. The jury assessed 
the damages at fJO/. ; and found, that at the time of 
tile injury, there was not any footpath near the place 
in (juestion; that the plaintiff was not in the exercise 
of any right of path, but was gathering nuts ; and that he 
had knowledge and notice that spring-guns were placed 
in the wood. And a rule nisi for entering a nonsuit 
having been obtained in last Mkliudmiis term, 

Adolphus, DovcUup, and Chilly, shewed cause. In 
this case, the defendant, if present, would not have 
been justified in shooting a mere trespasser: he could 
only use as much force as was necessary to prevent 
the tresj)ass, or its continuance. If that be so, the 
maxim of law ap})iies here, that a man shall not do 
indirectly that which he cannot do directly. The cir¬ 
cumstance of the plaintiff’s having notice that the guns 
were fixed in this wood, can make no difference; for, 
if the defendant had himself stood at the entrance with 
a loaded gun, and given notice to a trespasser that he 
would shoot at him if he entered, such an act would 
not therefore be justifiable. Ifj indeed, the notice had 
]iuinted out the particular spot where the wire commu¬ 
nicating with the gun was placed, and the tres])asser 
had gone to that spot where the danger w'as inevitable, 
and trod u])on the wire, the firing off the gun would 
have been his own act, and not the act of the person 
who placed it there; but where a party enters upon a 
space of sixty acres, knowing only that some spring- 
guns arc there placed, he docs so with a well-grouiulcd 
expectation that he may avoid a partial danger. The 
firing off the gun, in such a case, by the accidental 
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treading on a latent wire, cannot be considered as his 
act. This forms a distinction between this case and 
that of a trespasser climbing a wall, on the top of which 
arc fixed spikes or broken glass. There he knows that 
he must, in cvei’y part, meet with the instrument of mis¬ 
chief. In this case, it is possible that he may meet with 
it, but it is probable that he may not. The immediate 
cause of the mischief here is latent. The case of a 
ferocious dog kept for the protection of property, is 
distinguishable on this ground, that the dog is capable 
of moving to any part of the jjremises, and therefore 
may be considered as present in every part; and there¬ 
fore, the danger, in that case, is inevitable. In Ja// v. 
Whilfield, tried before Richards C.B., at the JVarxaic/i 
Summer assizes, 1817, the plaiiitilf, a boy, having 
entered the defendant’n premises for the purpose of 
cutting a slick, was shot by a si)riug-gun, for which 
injury he recovered 120/. damages, and no attempt w’as 
afterwards made to set asUle that verdict. In Dean v. 
Clmjton (a), the Court of Common Pleas were equally 
divided upon the general (jue.stion. lT[)on that it is suf¬ 
ficient to say, that the law has assigned certain specific 
remedies for the protection of })roj)erty; and even if 
they were insufficient, it is not com[)etcnt to an individual 
to have recourse to a contrivance, the eflect of which 
may be to inflict wounds, or even death, upon a mere 
trespasser. 

Abbott C. .T. We are not called upon in this case 
to decide the general question, whether a trespasser 
sustaining an injury from a latent engine of mis¬ 
chief, j)laced in a w ood or in grounds where he had no 

(«; 2 Manh, .’i'l 7. 1 Ji, ifoore, 2o3. 
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reason to apprehend personal danger, may or may not 
maintain an action. That question has been the sub¬ 
ject of much discussion in the Court of Common 
J*Ieas, and great diflerence of opinion has prevailed in 
the minds of the learned judges, whose attention was 
there called to it. Nor are we called upon to pro¬ 
nounce any opinion as to the inhumanity of the prac¬ 
tice, which in this case has been the cause of the injury 
sustained by the plaintiir. That practice has prevailed 
extensively and for a long period of time, and al¬ 
though undoubtedly 1 have formed an opinion as to its 
inhumanity, yet at the same time I cannot but admit 
that repeated and increasing acts of aggression to 
proj)erty may })crhaps reasonably call for increased 
means of defence and protection. 1 believe that many 
persons who cause engines of this description to bo 
placed ill their grounds ilo not do so with the intention 
of injuring any one, but really believe that the no¬ 
tices they give of such engines being there, will pre¬ 
vent any injury from occurring, and that no person 
who sees the notice will he weak and foolish enough to 
expose himself to the perilous consequences likely 
to ensue from his trespass. In this case it is found 
by the jury that the plaintiff actually knew that spring- 
gun» were set in this wood. Now, sitting in a 
court of law, wc cannot say that an action may be 
maintained against the defendant for doing an act like 
the one in question, if it be not in itself uiilaAvfuI. 
The jury have lound that the plaintiff (bclbro he en¬ 
tered the wood) knew that engines like that by which 
he suffered in consequence of his trespass were placed 
there; to him, therefore, they ceased to be latent en¬ 
gines of mischief; and the degree of injury sustained 
VoL. in. Y caUBOt 
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crtiinol vary the case in principle. The Court, thcrerore, 
cannot holtl that this action is maintainable, unless they 
arc also prcparctl to say, that any trespasser who should 
hurt himself by coming in contact, in the dark, with 
spikes or broken glass stuck on a wall, which at that time 
would be invisible, could maintain an action against the 
owners, in a case where it appeared that he had had a 
previous opportunity of observing in broad day-light that 
such means of mischief were placed upon the wall. But 
in that case I believe no lawyer will argue that an action 
could be maintained. I am not able to distinguish this 
case from that which I have put. Considering the 
present action merely on the ground of notice, and 
leaving untouched the general question as to the 
liability incurred by placing such engines as these where 
no notice Is brought home to the })arty injured, I am 
of opinion that this action cannot be maintained. 

Bayley j. Nothing that falls from me shall 
have a tendency to encourage the jiraetice, w’hieh, 
to a certain extent, has jn-evailecl, of setting these en¬ 
gines for the protection of properly, the eonsetiuenee 
of which sometimes has been to cause great bodily 
injury to persons entirely ignorant of the existence 
of engines of this description. Such instruments 
may be undoubtedly placed without any intention of 
doing injury, and for the mere purpose of protecting 
property by means of terror; and it is extremely 
probable that the defendant in this case ■will feel 
as much regret as any man for the injury which 
the plaintiii* has sustained, and that he will render to 
the party as much compensation as ho ought, without 
compromising the question of law, and without admitting 

it 
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it as a matter of obligation upon him, that he is bound 
to make a compensation for the injury through the 
medium of a suit at law. This is a case in which the 
plaintiff had notice that there were tpring-gunt in the 
wood. The declaration states, that the plaintiff had 
no notice of the places or of the direction in which the 
guns themselves were placed, or where the wires com¬ 
municating with the guns were placed; but it is not 
necessary to give notice to the public that guns arc 
})laced ill such particular spots in such particular fields; 
for that would deprive the property of the intended 
protection. It is sufficient for a party generally to say 
“ There arc spring-guns in this woodand if another 
then takes upon himself to go into the wood, knowing 
that he is in the hazard of meeting with the injury 
which the guns arc calculated to produce, it seems to 
me that he docs it at his own peril, and must take the 
consequences of his own act. The maxim of law, 
volenti non fit injuria, applies; for he voluntarily ex¬ 
poses himself to the mischief which has happened. 

I le is told that if he goes into the wood ho will run a 
particular lisk, for that in those grounds there arc 
spring-guns. Notwithstanding that caution, he says, 
“ I w’ill go into the wood, and I will run the risk of all 
consequences.” Tins he then any right, after he has 
been distinctly apprised of his danger, to bring an 
action against the owner of the soil for the consequences 
of his own imprudent and unlawful act ? I think 
not, for hi; had no right to enter the wood; and, 
in so doing, he became a trespasser and a wrong¬ 
doer. It has been said that these guns were wrongfully 
and unlawfully placed in the wood. Now let us enquire 
whether it was unlawful or not; one of the testa of 
trying that question is ^is: Goes the law punish a man 
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for the mere act of putting these instruments upon his 
own premises ? Is he indictable for it ? For tlnit 
is the criterion by which we are to judge of the legality 
of this act. If it could be made out as an abstract 
position of law, that the ilcfendant is liable to be 
indicted for setting spring-guns in his premises, 
then, perhaps, whether he puts up notices or not, he 
might not have any defence ; for, notwithstand¬ 
ing the notices, he would be liable lor the con¬ 
sequences of an unlawful act- Rut if it cannot be 
shown that it is an unlawful act to set those i.priug- 
guns, it seems to me that the defendant was at liberty 
to do it. At the same time he would be liable 
for a civil injury produced from want of caution on hi's 
part to guard against such an injury; for although 
it may be lawful to put these in.-truinciits on a nuin’s 
own ground, yet as they .ire calculated to [)roiluce 
great bodily injury to innoeent persons (for many tres¬ 
passers are coinpax'atively innocent) il is necessary to 
give as much notice to the public as you can, so as to 
put people on tlicir g» lavJ against the danger. Thi'- 
declaration is foundf d u}>ou the ground, that such is 
the law upon the su^bject; for the iiist count slates, that 
the defendant set the iruiis there without "ivint; notice 
of their place and direction. Then another count states, 
that the guns wc-rc set there without giving jiropcr 
notice where the wire- which communicated w’ith the 
guns were placed. Another count states, that they 
were placed without sufficient and proper notice to 
all his majesty’s subj ccts. The declaration, therefore, 
assumes the law to be, not that the mere act of placing 
these guns in a man’s own gro und is illegal and punish¬ 
able by indictment, but tliat a joarty doing that act may 
be liable to an acUon, pyovii ded he does not take 

due 
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clue and proper means, by givincr notice, to prevent 
I he injury which thooe engines are calculated to pro¬ 
duce. Where a man, how'over, is actually apprised 
before lie enters that the guns arc there, he cannot 
afterwards complain that there has not been a proper 
and sufficient notice given. The case of a man keep¬ 
ing on his own premises a furious dog, or bull, is to a 
certain degree analogous to tin's. Suppose such a per¬ 
son uere to give a notice that in his premises there 
is a furious bull, and that it is dangerous for any person 
to enter, and a wrong-door, who had read this notice, 
enter'-, .and the bull attacks him, it is clear that he could 
maintain no action for the consequences of his own act. 
.So, also, ii’ a tre-passer enters into the yard of another, 
over the entrance to which notice is given, that there 
is a furious dog loose, and that it is dangerous for any 
person to {‘ntor in without one of the servants or the 
owner. If the wrong-doer, having read that notice, 
and knowing, therefore, that he is likely to bo injured, 
in the absence of the owner enters the yard, and is 
worried by the dog, (which in such a case would bo a 
mere engine without diacretion,) it is clear that the 
party could not maintain any action for the injury 
hustaineil by the dog, because the answer would be, as 
in this case, that he could not have a remedy for an 
injury which ho had voluntarily incurred. If, indeed, 
the master had been upon the spot at the time, and 
had seen iho dog running towards the man, it would 
have been his duly to have done all in his power to pre¬ 
vent the animal from worrying him, and if he had not 
so done, the party injured might have had a right of 
action, I am, therefore, of opinion, on the ground of 
notice only, that this action is not maintainable. 
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Holroyd J. I am of opinion that this action is not 
maintainable, on the ground that the plaintiff had no¬ 
tice that the spring-guns were placed in the wood in 
question. 1 do not consider it necessary that he should 
have notice of the precise spot in which the spring- 
guns were placed. It is sufficient, in the present case, 
that he had notice generally that they were placed in 
the ground in question. The mere act of placing 
spring-guns in u man’s own ground is not of itself 
unlawful. It is not an indictable offence, nor will it 
subject a party to an aotion, unless some injurious 
consequences result from it. If any such consequences 
result, it may perhaps form the subject of an action. 
Without giving any decided opinion upon that point, 
but assuming, for the present, that that would be so, it 
seems to me that a party having express notice that the 
spring-guns were placed in a particular ground, and en¬ 
tering upon that place as a trespasser, stands in a very 
different situation; for if the placing of the spring-guns 
be not of itself an unlawful act, and only becomes so 
ill respect of the consequences which result from it, the 
party who so enters, with full knowledge of the danger, 
is himself the cause of the mischief that ensues, and falls 
within the principle of law, volenti non fit injuria; for us 
he knew that the spring-guns were placed there, he can 
have no right of action for an injury which resulted 
from his own act alone. 'I'lic only doubt which I have 
entertained during the course of the argument arises 
out of that maxim of law, that a man cannot do 
that indirectly which he cannot do directly. 1 am now, 
however, satisfied, that that princijile has no ap¬ 
plication to tlie present ease, whore the plaintiff* had 
express notice that the spring-guns were placed on the 
premises into which he wrongfully entered; for in that 


case 
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case the act of firing off the guii, which was tlic cause 
of the injury, was his act, and not the act of the person 
who placed the gmi there. If, indeed, a party who 
had no notice, had gone into the grounds, although ho 
would be a trespasser, the act of firing ofl' the gun, by 
treading accidentally on the wires, would not, in con¬ 
sequence of those wires being latent, bo considered his 
own act; but ho would be a mere instrument of pro¬ 
ducing that which resulted from a jn'ior act done by an¬ 
other. If one person makes use of another, who is a 
mere instrument, to do any act, the thing done is the 
act, not of him who is merely the instrument, but of the 
jjerson who uses him as such instrument. Thus, if a man 
induces a madman to inflict wounds upon the person 
of another from which death ensues, in point of law, 
that is not considered the act of the madman, but the 
act of the j)erson inciting him. The madman is con¬ 
sidered a mere instrument, and the other person, 
though not present at the time of the act done, is in¬ 
dictable for murder as a principal (although, generally 
speaking, to make a })ersun a principal in murder he 
must be present at die time); the reason of which is, 
that the act done is considered as the act of the person 
who causes it, and he is considered as virtually present 
at the time of doing it. and the madman as a mere 
instrument in his hands. So it is in a case where one 
person secretly mixes poison with food, for the purpose 
of the poison being ignorantly taken in the I'ood 
by another. Now, in the present case, in order 
to make the firing off of this gun the act of the person 
who placed it there, we must consider him as doing 
indirectly the same thing as if he had taken up the 
gun at the time and shot the plaintifl'; and we must 
consider the latter as a mere instrument^ and not as an 

T it actor; 
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nctor; but, in my opinion, the plaintifFin this case was not 
an instrument, but an actor. If ho had seen tlic wires and 
trod on them with the intention of firing off the gun, 
it is clear that that would have been his own act. Here, 
he entered the wood with full notice that those engines 
were placed there, and with the knowledge, therefore, 
that the danger was unavoidable. So far as he was con¬ 
cerned, the cause of the mischief could not be considered 
as latent, and the act of letting off the gun, which was the 
consequence of his treading on the wire, must be con- 
fcidered wholly as his act, and not the act of the person 
who placed the gun there. If, indeed, the defendant 
had been present, and had seen a trespasser enter, 
and had the means of preventing the injury, and had 
not done all in his power to prevent it, unquestionably 
it might have been considered as proceeding from his 
own act; but in the present case he was absent, and 
had not the means of averting the mischief; and, there¬ 
fore, the maxim of law, that a man cannot do that in¬ 
directly which he cannot do directly, is not applicable 
to the present case. Indeed, that maxim would equally 
apply to a case where a person kept a lerocioiis bull 
in his grounds, where other persons were u&ed to re¬ 
sort. (a) In such a case, if there was no notice, and a 
trespasser was to enter and be gored, an action would 
lie for the injury; but if public notice were given, and 
it could be shewn that the trespaser knew that such 
ft dangerous animal was there, and with that know¬ 
ledge was hardy enough to run the risk, it is perfectly 
clear that he could support no action. I am, there¬ 
fore, of opinion that this action is not maintainable, on 
the ground that the damage sustained has been pro¬ 
duced by the plaintifTs own wilful act. 


(a) See Brock y, Coj'eland. 1 £sj), Pri. Rep. 20 i. 


Best 
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Best J. The act of the plaintiff coulil only occasion 
mere nominal damage to the wood of the defendant. 
The injury that the plaintiff’s trespass has brought 
upon himself is extremely severe. In such a case, one 
cannot, without jiain, decide against the action. But 
wc must not allow our feelings to induce us to lose 
sight of the principles which arc essential to the rights 
j)f properly. The prevention of intrusion upon pro¬ 
perty is one of these rights, and every proprietor is 
allowed to use the I’orco that is ahsnhUehj necessary to 
vindicate it. If he uses more force than is absolutely 
ncces^arv, he renders liimself responsible for all the 
consequences of the excess. Thus, if a man comes on 
my laml, T cannot lay hands on him to remove him, 
until 1 have desired him to go off. If he will not de¬ 
part on rci|ucst, I cannot proceed immediately to beat 
him, but must endeavour to push him off If he is too 
powerful for me, I cannot use a dangerous weapon, but 
must first call in aid other assistance. I am sjicaking of 
out-door property, and of cases in which no felony is to 
be apprehended. It is evident, also, that this doctrine 
is only applicable' to trespasses committed in the pre- 
.'Cnce of the owner of the property tres'passed on. When 
the owner and his servants arc absent at the time of tlie 
trespass, it can only be repelled by the terror of spring- 
guns, or other inslrumcnts of the same kind. There is, 
in such cases, no possibility of proportioning the resist¬ 
ing force to the obstinacy and violence of the tres¬ 
passer, as the owner of tlic close may and is required to 
do where he is present. There is no dihtinction be¬ 
tween the mode of defence of one species of out-door 
property and another (except in cases where the taking 
or breaking into the property amounts to felony.) If 

the 
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the owner of woods cannot set spring-guns in his 
woods, the owner of an orchard, or of a field with 
potatoes or turnips, or any other crop usually the object 
of plunder, cannot set them in such field. How then arc 
these kinds of property to he protected, at a distance 
from the residence of the owner, in the night, and in 
the absence of his servants ? It has been said, that the 
law has provided remedies for any injuries to such things 
by action. But the olicnder must be detected before he 
can be subjected to an action, and the expense of con¬ 
tinual watching for this purpose would often exceed 
the value of the property to be protected. If w'c look 
at the subject in this point of view, we may find, 
amongst poor tenants, who are prevented from paying 
their rents by the plunder of their crops, men who 
are more objects of our compassion, than the wanton 
trespasser, who brings on himself the injury which he 
sutlers. II’ an owner of a close cannot set spring-guns, 
he cannot put glass bottles or spikes on the top of 
a wall, or even have a savage dog, to prevent 
persons from entering his yard. It has been said in 
argument, that you may see the glass bottles or 
spikes; and it is admitted, that if the exact spot 
where these guns arc set, was pointed out to the tres¬ 
passer, he could not maintain any action for the injury 
he received from one of them. As to seeing the glass 
bottles or spikes, that must depend on the circumstance 
whether it be light or dark at the time of the trespass. 
But what diil’crcnce does it make, whether the tres¬ 
passer be told the gun is set in such a spot, or that 
there are guns in different parts of such a field, if he 
has no! right to go on any part of that field ? It is 
absurd to say you may set the guns, provided you tell 

the 



IN THE 60th of Geo. III. and 1st op Geo. IV. 

the trespasser exactly where they are set, because 
tlien the setting them could answer no purpose. My 
Brother Baylcy lias illustrated this case, by the question 
which he asked, namely, can you indict a man for 
putting spring-guns in his inclosed field? I think the 
qiiestioi\ put by Lord C. J. Gibbs, in the case in the 
Common Pleas, a still better illustration, viz. can you 
justify entering into iiicloscil lands, to take away guns 
so set ? If botli these questions must be answered in the 
negative, it cannot be unlawful to set spring-guns in an 
inclosed field, at a ilistance from any road, giving such 
notice that they are set, .*is to render it, in the highest 
degree, jirobable, that all })crsons in the neighbour¬ 
hood must know that they are so set. I Iinnanily re¬ 
quires that the fullest notice possible should be given, 
and the law England will not sanction what ia incon¬ 
sistent with humanity. It has been said, in argument, 
that it is a principle of law, that you uinnot ilo, indi¬ 
rectly, what you are not permitted to do ilirectly. This 
princi})le is not applicable to the case. You cannot 
shoot a man that comes on your land, because you may 
turn him off by means less hurtful to him; and, there¬ 
fore, if you saw him walking in your field, and were to 
invite him to proceed on his walk, knowing that he 
must tread on a wire, and so shoot himself with a 
s})ring-gun, you would be liable to all the consequences 
that would follow. The invitation to him to pursue his 
walk is doing, indirectly, what, by drawing the trigger 
of a gun w.th your own hand, is done directly. But 
the case is just the reverse; if, instead of inviting him 
to walk on your land, you tell him to kcej) offj and 
warn him of what will follow If he does not. It is also 
said, that it is a maxim of law, that you must so use 

your 
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your own property as not to injure another’s. This 
maxim I admit, but I deny its application to the case 
of a man who comes to trespass on my property. It 
applies only to cases where a man has only a transient 
property, such as in the air or water, that passes over 
his land, and which he must not corrupt by nuii^'auce; or 
where a man has a qualified property, as in land near 
another’s ancient windows, or in land over which an¬ 
other has a right of way. In the first case, he must 
do nothing on his land to stop the light of the windows, 
or in the second, to obstruct the way. This case has 
been argued, as if it appem-ed in it, that the guns were 
set to preserve game, but that is not so; they were set 
to prevent trespasses on the lands of the defendant. 
Without, however, saying in whom the property of game 
is vested, I say, that a man has a right to keep persons 
off his lands, in order to preserve the game. Much 
money is expended in the protection of game, and it 
would be hard, if, in one night, vvhen the keepers are 
absent, a gang of poachers might destroy what has 
been kept at so much cost. If you do not allow men of 
landed estates to preserve their game, you will not 
prevail on them to reside in the country. Their poor 
neighbours will thus lose their protection and kind 
offices; and the government, the support that it de¬ 
rives from an independent, enlightened, and unpaid 
magistracy. 

Rule absolute, 

Mairyatt then stated, that the defendant waved all 
claim to costs. 
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Howe against Palmer. 

J^ECLARATION stated that defendant bargained 
for and bought of the plaintiff, and that plaintiff 
sold to defendant 12 bushels of winter tares at the 
price of 1/. per bushel, to be delivered by plaintiff to 
the tlel'endant within a reasonable time, and to be paid 
lor on delivery, and in consideration thereof, and that 
])laintiir had promised to deliver same, defendant 
j)romised to accept the same, i>ic. Breach, that de- 
femlant would not acce[)t. Plea, general issue. At 
the trial before Garwxo B. at the hist assizes for the 
county of E^si'x. It ap})earcd that plaintiff; the grower 
ofllu* tares, resided at in Essex, aiul that in Au¬ 

gust, liSlS, he sent his nephew, who managed his farm, 
to Romford market with a sample. The defendant there 
verbally agreed to buy 12 bushels at 1/. per bushel, and to 
send to the plaintiff’s farm wlPergo to fetch them away. 
The sainpie was offered him, but he declined taking 
it, saying that he had seen the tares on plaintiff’s pre¬ 
mises, and that he had no immediate use for them, and 
therefore reijuesled that they might remain there until 
he wanted to sow them, which was agreed to. Ihe 
jilaintilf’s nephew, on his return from Romford, mea¬ 
sured out the 12 bushels and set them apart in the 
plaintilf’s gi’anary, ami orders were given that they 
should be delivered to defeiidant when he should call for 
them. It was objected at the trial, that there being no 
note or memorandum in writing, this contract w'as void 
by the statute of frauds. The learned judge reserved 

the point, and the plaintiff had a verdict with liberty 

to 
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Where a vendee 
verbally agreed, 
at a public 
market, with 
the agent of 
the vendor 
to purchase 
twelve bushels 
of tares (then 
in vendor’s 
possession, 
constituting 
part of a larger 
(piantity in 
bulk}, to remain 
in vendor’s pos¬ 
session till call¬ 
ed for, and tlic 
agent, on bis 
return lioiiie, 
measured tlie 
twelve bushels, 
and set them 
apart for the 
vendor: Held, 
that this did not 
amount to an 
acceptance by, 
tile latter, so as 
to take the case 
out of the 17Ui 
section of the 
statute of 
frauds. 
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to the defendant to move to enter a nonsuit. A rule 
nisi having been obtained for that purpose in last 
Michaelmas term, 

Mart'yat and Walfoj'd now shewed cause. There 
was a suflicient delivery to take this case out of the 
statute of frauds. By the express tcrnis of the contract 
the tares were to remain in the possession of the seller 
till the buyer sent for them, and they were separated 
from the bulk and measured out immediately after the 
sale by tlie nephew of the })laintiff Inasmuch as the 
plaintiif liad seen the tares in bulk, and iiad bought only 
12 bushels, and directed that they should remain in the 
j)laintiir*s possession till called for, he must be taken to 
have given an implied authority to the plaintiff’s 
jiephcw as liis agent to measure out tlie quantity, 
and that net of measuring must be considered as an act 
done by the buyer: and conscqueully as an acce})tance 
on his part. There was, therefore, a constructive de¬ 
livery, and the only delivery that could be made by the 
seller consistently with the terms of his contract. In 
FAmorc v. Slone (a), the purchaser of a horse from a 
Iiorse-dcalcr desired him to keep the horse at livery Jbr 
liim, and the horse-dealer removed the hor»c from his 
sale stable to another, and that was holdeu a suflicient 
delivery to take the case out of the statute, and I/ea/h J. 
then stated that if good* ordered at a shop to be left till 
called for arc \veighcd out or measured, tliat is a suf¬ 
ficient delivery. In Chaplin v. Ilogers (/>), which was 
a sale of a stack of hay on the spot where the stack 

(a) 1 Tuunt, 458. (5) 1 Sait, lOtii 
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stood) there Was no actual delivery, but the fact of the 
vendee having sold jmrt of it to another, by whom, 
though against the vendee’s approbation, it was taken 
away, was held sufficient to warrant the jury in finding 
a delivery to and acceptance by the vendee. 

Laxi'cs Serjt., contra, was stop})cd by the Court. 

AnuoTT C. J. The statute of frauds is one of the 
most im])ortant and beneficial statutes to be found in 
the books. One of its objects was to require written 
testimony or memorials of contracts such as arc re- 
(piireil by the laws of most countries, words of 

the 17th section arc these, “ no contract for the sale of 
any goods, wares, and merchandises, for the price of 10/. 
sterling or up^vards, shall be allowed to be good, excejit 
the buyer shall accept part of the goods so sold, and 
actually receive the same or give something in earnest 
to bind the bargain, or in part of payment, or that some 
note or memorandum in writing of the saiil bargain bo 
made and signed by tlic parties to be charged with such 
contract, or their agents thereunto lawfully authorised.” 
Now in this case there has been no note in wriliiiir of the 
contracl, and there has been nothing given in earnest 
or in part payment. Unless, therefore, the buyer 
has accepted and received part of the goods so sold, 
this case is within the statute, and no action can be 
broimht on the verbal contract entered into between 

O 

the parties. Then tin: question is, has the buyer 
accepted ? Now, if he had once accepted, he 
could not afterwards make any objection, even if 
it turned out that the tares did not correspond 
with the sample. But it is clear that he had a 
right to make any objection at the lime when they 

were 
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were tendered to him for accept.aiice. If the defendant 
in this case had gone to the plaintift’^s granary to de¬ 
mand the tares, and, upon inspection, had discovered 
that they did not correspond with tlie sam})lc, it is im¬ 
possible to say that he might not then have made the 
objection. And if so, it is clear that there was no pre¬ 
vious acceptance on his part. 1, thcrcJbre, think that 
this case comes within the very words of this stature, to 
which we ought to give lull effect, and not to suffer 
its beneficial provisions to be evaded by subtle 
distinctions. 


IJaylcy J. I am of tlic same opinion. I think the 
safest rule to follow is to adlierc closely to the words 
of the statule. The two cases cited are distiniiuishable 
from tliis; Ibr, in Chaplin the jury thought that 

there was sufficient evidence to tiraw the conclusion of 
an actual acceptance, inasmuch as the vendee had dealt 
with the hay as his own. In I-Umorv \. Sionct the bu\cr 
directed expense to be incurred: and the dirccliiig of 
that ex})en.se was considered evidence ol' an acceptance 
on his part. That case goes as liir .ns any case ought to 
go, and 1 think we ought no( to go one step beyond it. 
Tliere is this distinction between that case and this, 
that there an expense was incurred on account and l)y 
the direction of the buyer: here there is none. Ihit 1 
must say, however, that I doubt the authority of that 
decision. This case is clearly within the statute, and 
the rule must be made absolute. 

Holhoyd J. I am of the same opinion. In this 
case there has been no actual receipt of any 
part of the goods sold within tho usual meaning of 

the 
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tlic term, and f think that what has been done ought 
not to be considered, in point of law, as an acceptance. 
For, supposing that it was made part of the contract in 
this case, that ihc seller should set apart and measure the 
thing sold; that would not make the act of measuring 
amount to a virtual acceptance, or receipt of the goods 
by the buyer. For if they were measured by the seller 
tmly, that would not jircvcnt the buyer, when he 
inspected them, from objecting either to the quan¬ 
tum or (juality of the goods. And unless it would 
amount to that, it docs Jiot a{>pear to Jiic to be an 
actual acceptance or receipt of the goods. And sup¬ 
posing it not to be part of the contract, but tliat direc¬ 
tions were given at the time by the buyer to the seller’s 
agent to measure the goods for him, that would not 
make him the agent of the buyer so far as to make 
that act amount to an acceptance on his part. For an 
authority to measure tlie gooils would not give him 
authority as agent to accept. The buyer might after- 
Avards object that the articles did not corr{‘sj)ond with 
tlie terms of tlie contract. This casediders from that of 
Elmo) e \. Sluiie; tor there it Avas agreed bclAVccn the 
parties that ihe lioihC* should bo transferred 1‘rom the 
sale to the livery-stable, and an expense was incuiTod 
by the ]nirchaser for the keep, which could not he 
unless the horse was supposed to have come int(> his 
})osses.sion. 1 think, tlicrcforc, that as there Avas no 
acceptance by the buyer, this case falls Avithin the 
Avords of the statute, and that the rule muaL be made 
absolute. 
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Best J. I am of the same opinion. So far from 
being disposed to restrain the provisions of this statute, 
VoL. III. Z I should 
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I >IioiiItl be incliiicil to extend them. In this case, I 
think that the })laiiitiiF is prevented Ironi recoverin^r, 
both l)y the spirit and the very letter of the act. Tlie 
spirit, 1 take to he this, that a contract sliali not be 
binding, uiiless there be some act done which directly 
shews an .acceptunce on Ins pari. Now tlierc is no 
such act done in tiie present ease, and I tliink, in all 
cases, it is b(;tter to adhere to the words of the statute, 
unless wo })lainly see that tlie words used do not ex¬ 
press the meaning of the legislature. Here, it appears 
to me that they tio ])hiinly ex])rebs the meaning of 
the legislatnre, anti that this case is within the very 
words of the statute. The rule, therelbre, juiist be made 
absolute. 

Rule absolute ibr entering a nonsuit. («) 


(«; Stc Mley V. Linen/, 4 M. .S'. -o'C. Alctander v. Comber, 
J JI, Ul, ‘2,0. .And Helw. N.T, Utat, of Lruiuls, 


iloniivj, Dok, on the Demise of Bingham and Others, 

Janmiy Sdlh, 

agaiiLst CAii'rwiiicHT. 


'Wlicre, upon 
the h'tliiig <tt‘ 
preinist's lo a 
U'liaiil, a UK— 
inorai'diiiii of 


^JILS wa.s an ejectment tried bclbre lUchanhon J., 
at the last assizes for the county of IVorcesta', 
The bailin’proved, ihai on Lady-day, 1818, he agreed 


drawn up! t'he question should be let to the defeiid- 

tcrnis oi wliicii should sijin an affreemeut with a 

were rcati over on 

.'ind assented to sui’cty. A memorandum of agreement was drawn up: 
I>y him, and it 

was then agreed the tcmis wcfc read over lo the defendant, and lie 

that lie should, 
on a future tlay, 

bring a surety and sign the agreement, iieitlicr of wiiicli he ever did; Held, that thu 
memorandum was not an agreement, but a mere unaccepted proposal, and that the terms 
of Ui« iatUng, tbereftrw. might be proved by parol evidence. 
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assented to tlieni. However, lie never signed the agrao- 
niciit, or brought any surety. A notice to quit was 
served bel()rc JMidsummer^daj/y 1818, to quit at the 
Lady-day following. It was objected, that the terms 
of the tenancy, the time at which it was to com¬ 
mence and end, ought to be proved by the written 
memorandum, drawn up by the witness, and assented 
to by the defendant. The learned Judge was of that 
opinion, and nonsuited the plaintiff; but reserved 
liberty to move to enter a verdict. A rule nisi having 
been obtained for that purpose in last Michaelmas 
term, 

JV. K. Taunton now' shewed cause, and cited Doc v. 
Morris (a), and contended, that the WTitteii memoran¬ 
dum was the best evidence of the terms of the holdin;;. 

Abuott C. J. I think, that in this case, there never 
existed any w’rittcn agreement between the parties. 
The paper referred to at the trial would not become an 
agreemcnl, till the defendant had brought a surety and 
executed it. It contained a mere projiosal; and, upon 
the evidence, it appears to have been an unaccepted 
pvoj)Osal. The delendant might have been turned out 
of the premises without any notice to quit; and there 
could, therefore, be no necessity for producing this 
inemoranduin. 

Rule absolute. 

Puller and Campbell were in support of the rule. 

(d) isfwi, m. 
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llic fact of a 
cause being in 
the written list 
at Nisi Prius, 
is notice to tho 
attorney that it 
may be tried at 
any time in tho 
course of the 
day; and,there¬ 
fore, where a 
cause had been 
for several days 
ill that list, and 
was at length 
tried out of its 
order, as an 
undefended 
cause, in the 
absence of tlic 
defendant's at¬ 
torney, the 
Court granted 
a new trial only 
on payment of 
costs. 


^HIS cause was tried as an undtrfended cause, on 
the last day of the Londoti sittings alter Trinity 
term. It appeared upon the alTidavits, lliat the cause 
had been entered as a cause ready lor trial for several 
days, in the lists put iij) on the outside of the Court. 
On the day of the trial, the special jury causes 
having been disposed of, this was taken (out of 
its course) as an undefendeil cause. The defendant’s 
attorney swore, that thirty causes then stood before it 
in the paper, and, that he always meant to defend the 
cause; that he had delivered a brief to counsel; and 
that, on the morning in (|uestioii, he was present at 
the sitting of the Court, and finding several special 
jury causes appointed, and so many connnon jury 
causes, which, in their regular order, must have been 
tried before this, he went away, and returned again at 
two o’clock, when he found that this cause had been 
tried. 


Gurney and F. Pollock contended, that there should 
be a new trial, upon payment of costs only; inasmuch 
as the cause had been entered fiir trial for so many 
days, in the written paper fixed on the outside of the 
Court, and that was notice to the defendant’s attorney 
that it might be tried on any one of those days. 

i). F, Jones, contra. The defendant had not given 

the plaintiff any reason to believe that he did not mean 

to defend the cause; and it ought not, therefore, to 

have 
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liave been taken out ot’its roirular order. If the modern 
practice of postin«T up lists for the day had never been 
introduced, it could not have been contended that the 
defendant was bound to be ready before the Court 
reached the cause in its regular order. The meaning 
of that list was merely to give notice that such c.'iuses 
may be tried on that tlay, and to release from atteiul- 
ance persons engaged in causes not contained in that 
list. 

Abbott C. J. The circumstance of the cause bcinjr 

O 

in the list of the day, is sufficient notice that it may be 
tried in the ctnirse of the day, at any time, or in any 
order that circumstances might render most convenient. 
It is not expressly stated when the brief was delivered 
to counsel, or when the subpama w'as issued; and it is 
consistent with the affidavit that both might have been 
done after the cause was actually tried. As it is not 
sworn at what time tlie brief was delivered to counsel, 
and as the defendant was bound to be ready at any 
time in the diiy on which the cause might have been 
called on, a new trial can only be granted upon the 
terms of paying the costs of the former trial. 
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Rule absolute, on payment of costs. 
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acting' iiiuler a 
warrant coni* 
inandliig liiin to 
take tlic goods 
of /#., takes the 
goods of H., 
believing theui 
to belong to 
jt.i Held, that 
he was entitled 
to lljc protec¬ 
tion of the .slat. 
Ul C.ii. e.4 l. 

3 . 3., and that 
nil action 
against him 
tnusthehroiight 
within lii ca¬ 
lendar months. 


Sarah Parton against Joseph Williams, 

John Phipps, Benjamin Gough, and 

Richard Cooper. 

• 

•^RESPASS for taking plaintiff’s goods and cliattcls: 

Plea, not guilty. At tlic trial belbrc Rirhardstm .1., 
at tlio last Salop assi/cs, tlic material (juestion ol’ 
fact was, wlictlicr tlio property seized, wliieh was the 
.stock of a farm at Idltle Wenlock^ belonged to the 
plaintiff, who was the widow of a former lessee, or to 
William Parian^ her eldest son. The jury, after much 
contradictory evidence, found a verdict for the plaintiff 
It appeared that William Partanj having served the 
office of overseer, was 1.33/. in arrear, upon the balance 
of accounts. The two first-named defendants, Wil¬ 
liams and Phipps^ w'crc the succeeding overseers. The 
goods in question were seized in September^ 18 UJ, 
under a warrant of distress issued by two ju.sticcs. 
The defendant Gough was constable of lAUle Wcnlock, 
anti the defendant Cooper acted in aid of the other 
tliree. It wjis objectetl at the trial, that the action 
could not be supported: first, because it had not been 
brought within six calendar months after the act 
committed ; and secondly, because lliere had not 
been any jirevious demand of a copy of the w'anant. 
The learned .Tiidge rescrTcd these points; and in last 
Michaelmas term, a rule nisi for entering a nonsuit was 
obtained on the I’ormer ground only, 'the Court being 
clearly of opinion, that the constable, not having acted 
in obedience to the warrant, which directed him to 

take 
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take the goods of IVilliam Partm only, the magistrate 
could not be responsible, and therefore there was no 
necessity for deninnding a cojiy of ilic warrant. 

JoviSi W, 1']. Taunfottf and Puller, now shewed 
cause. This case is not within the 2't G. 2. r. -'14. s. S.; 
for tiio constable, here, was not acting in obedience to 
the warrant of any magistrate. Uy section b’. of that 
statute, no action is to be brought against any justice, 
constable, headborough, or other ollicer, or against any 
iierson or j)crsons acting by liis order aiul in liis aid, 
for any tljing <lono in f)bedience to any warrant under 
the hand or seal of any justice of tiio peace, until 
demand hath been made of the perusal or cojjy 
of the warrant, he .; and it tlien directs, that if any 
action shall afterwards be brought against such con¬ 
stable, without making the justic(! a defendant, tlio 
constable, upon producing the warrant at the trial, 
shall be entitled to a verdict, notwithstanding the 
defect of jurisdiction in the justice; and that, if the 
action be brought jointly against the justice aiul tlie 
constable, then, on proof of the warrant, the jury sliall 
find for the constable, notwithstanding the delect of 
jurisdiction. The 8th section then enacts, that no 
action shall be brouglit against any justice of the peace 
for any thing done in the execution of his ollico; or 
against any constable, headborough, oi other ofiicer 
or person adi.iif as ajhrsn.d, unless commenced within 
six calendar months after the act committed. lS\)W, 
the words “ acting as al'oresaid,” refer to the words in 
the former section, that is, “acting in obedience to 
the warrant of a magistrateand those words must 
be considered as incorporated in the Sth section. It 

Z 4 
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1 ^ clear, in this case, that the defendants did j\ot act 
in obedience to the warrant of any magistrate. They 
are, consequently, not within tlie meaning of the 8lh 
section; and the action is well brought after a lapse of 
six monllis. Money Leach («)» /W/ v. OaHeij{J)\ and 
Milton V. Green (c), arc authorities to shew that con¬ 
stables and other odicers are not entitled to the 
protection of the statute, unless they act in obedience 
to the warrant of a magistrate. It is true, that in those 
cases, the question arose uj)on the tith section of the 
statute; but that can make no difference, for the 8th 
section was intended oidy to limit the time of bringing 
actions against oflicers acting under the circumstances 
mentioned in the (>th section. In Posflet/nvai/e v. 
Gibson (d), the question arose upon the 8th section; 
and it was held, that a constable acting without any 
warrant did not iiill within it. Lord Kenyon, expressly 
says, that the statute applied to cases only where there 
has been a warrant granted bj' a justice of the peace, 
and the constable has acted under it. 

Pearson and Campbell,, contra, were stopped by the 
Court. 

Abbott C. J. The legislature inanifestly had very 
different objects in view in the tith and Sth sections 
of the statute upon which the })rescnt question arises. 
By the common law, an officer who merely executed 
the warrant of a magistrate, was answerable lor the 
consequences, if the numistrate acted without authoritv. 
One object, therefore, of die legislature was to relieve 
the officer from that inconvenience, and to provide 

(a) SBurr. 17*12, (/■) 2 J/. (J , 9 . 2 . 50 , 

8*) 5 luist, (c/) .3 -’L'fl, 

that 
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that if he acted in obedience to the warrant of tlie ma- 
»^i‘>tratc, he should be })rotectei!. That was the object 
of the 6tli seclioii, which makes it necessary to demand 
a co})y of the warrant from the ofliccr before he can be 
sued. If lie gives that copy, altliongh die party may 
bo entitled to an action against the magistrate, yet, if 
he joins the oflicer in it, the production of the warrant 
will be a jirotcclion to the latter, and will entitle liim 
to a verdict. The Oth section is, therefore, obviously 
intended to protect the ollicer in those cases only 
where the justice remains liable. And it is necessary, 
ill order to brinji the oHicer within it, that he should 
act most strictly in obedience to bis warrant. And in 
that case tin; statute gives him an absolute [irotcction 
at whatever time the suit may be brought against him, 
'I'o give him any further protection, wlien he has so 
acted, docs appear to me to lie wholly tisi'less. For I 
cannot ninlerstand why a limitation of time is to be 
imposeil upon any action wliich the legislature has ilo- 
clarcd not to be maintainable at all. 'Flic Sth section 
must, therefore, have a very different object in view. 
It enacts that no action shall be brought against any 
justice of the peace lor any tiling done in the execution 
of his oflice, or against any constable, hcadborough, 
or other oilicer or jierson, acting as albrcsaid, unless 
within six calendar months after the act committed.” 
'Fhe justice, therefore, is protected absolutely, unless 
the action be brought within lliat period of time; he 
lias the benciit of that slatiitable limitation for what¬ 
ever he may do in the execution of his office, allhougli 
lie may do something not authorised by law. This 
provision, therefore, is evidently intended for the be¬ 
nefit of persons who intend to act right, but by mistake 

act 
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act wrong. Tiic section then proceeds to state, “ or 
against any constable, hcadborough, or otlicr olHccr or 
person, acting as aforesaid.” And it has been argued that 
these latter words imply that the officer must be acting 
in obedience to the warrant to be entitled to the pro¬ 
tection. 15ut I am ol’ opinion that they are to be taken 
as c(|uivalcnt to those words of the 6th section, “ acting 
by his order aiiil in his aid." In w'hicli ease they arc 
coupled with the antecedent word “ jierhon" alone. I 
have already assigned the reasons which induce me to 
think that this provision cannot be confined to cases 
within the protection of the 6th section. It may, perhaps, 
be too much to say that it will ap])ly in all cases where 
the officer may have acted in what he may have supposed 
to have been the due execution of his dut}'. It is, 
however, unnecessary to decide that point here. Noi- 
is it necessary to jironouncc any opinion upon the case 
Poslh'tlni'aile v. Gihsoti, where Lord Konjon thought 
that unless the officer hail a warrant, he was not jiro- 
tected by the Sth section. If it were necessary to deter- 
mine Avhether a constable, who without a Avarrant acts in 
the execution of his office, and in llu di.scliarge of his 
ordinary duty, be entitled to the })rotection of this 
statute, I should wish f<jr further time to consider of 
it. 15ut in rosfh'lJnmiie v. Gibson the constable was 
not acting in the execution of his ordinary duty; for it 
is no jiart of that duty to arrest a man for a felony, 
upon the order of a private individual. Any jierson 
Avho is not a constable may equally do it; but both do 
it at their peril. If it turn out that the party arrested 
has committed a felony, then they arc justified. Here, 
hoAVcver, the constable had a Avarranl, directing him to 
take the goods of JVilliam Par I on. He Avent to the 

house 
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Iiousc where lie really supposed those goods were to he 
found, and it occupied it jury a very coMsiilcrahle lime 
to decide whether he was niiotakeii or not; lie meant, 
therefore, to obey the warrant; and, as far as he was 
concerned, he was acting bona fide in obedience to it. 
It aflerward'<, however, turned out that the goods be¬ 
longed to the plaintilf: and, therefore, he was not 
obeying the warrant of the justice so as to make the 
ju‘'tice responsible. As I consider, however, that (he 
-Sth section was intended to give a benefit in addition 
to that given by (he Gtli section, it ajipears to me 
that tin’s cast* falls wilhin it. And 1 think, also, that the 
ofliciM’, as far as regard" hiinsi'lf, and a"- I’ar as regards 
the law which protetlcd him, may be considered as 
having acted bona fide in obedienci' to the warrant which 
he had received. Tiiis action ought, theri.fbre, to have 
been brought within the ])eriod of six months. And the 
rule for entering a nonsuit must be made absolute. 


1820. 


I’artos 

a!:iiinst 

WlM.lAMS. 


IIayley .T. AVhen a constable is acting bona fide, 
and with an honest opinion that he is tli.scharging his 
duty, and that he is acting at the very lime in obe¬ 
dience to the warrant of a magistrate, I am of opinion 
that he is entitleil to the protection of (he 8th section 
of the statute. 'Vhe Gth and Sth sections contain pro¬ 
visions of a very dill’erent kind. 'I'he Sth section was 
intended to give a protection to the constable, which he 
was not entitled to by the Gth ; and the Court, there¬ 
fore, are authorised to lay out of their consideration 
the cases of Monnj v. fjcut //, and Milton v. Greo:. 'I'he 
Gtli section is shortly this: if the act done be in obe¬ 
dience to the warrant, it is identified AN it h that ol the 
justice, and he alone shall be responsible for it. If a 

cojiy 



336 


CASES IN HILAHY TERM 


Ifl'JO. 


PAiiroyf 

nUmiiH 

Wll.I.IAMS. 


copy of llio warrant is given, the justice may he made 
either a sole defendant or a co-ilelcndant; but llte party 
can only recover against the ju'-tice. 'Pliat section must 
of necessity, therclljre, be confined to that description 
of cases in wlii< lj the constable acts strictly within llie 
limits of the authority communicated to liim by the 
imigistrate ; in which case, if the action is maintainable 
at all, it is maintalmible against the justice. If an 
ojlicer, therelbre, confines himself within the limits 
of the warrant, he has an ellectual protection under 
the 6th section. 'I’here could then be no reason for 
providing that an action, in which the defendant is not 
liable at all, should be brought within a limited time. 
The iSih section was ittlended to give a protection to 
the justice, and also to the constable and olliccrs where 
they or any of them luive acted beyond the extent of 
their dtily; and it provides that all actions shall be 
brenight within six months, in order that the matter 
sluill l)e tried promptly after the transaction has oc¬ 
curred, and when the circinnstances are fresh in the 
recollection of witnesses. 'I'lie words of that section 
are, “ that m* action shall be brought again.-iL any 
justice of the peace for any thing done in the execution 
of his oflice.” Now similar words arc used in the first 
section of the act, which provides “ that no writ shall 
be sued out against a justice for any thing done by 
him ill the execution of his office, unless notice in 
writing be given.” That section lias been lu-ld to 
extend to cases wliere tlie justice has hoiic.stly ami bona, 
fide supposed that he w as acting in the execution of 
his office, but has in fact exceeded his authority, I 
remember a case where an action was brouglil against 
a magistrate who had .seized u horse and cart, on the 

ground 
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ground that the di’ivor was riding on the shal’ts in the 
king’s liighway. It turned out, however, that the cart 
was standing still at the time lie was on the ■'.halts ; and 
tlie Court were of opinion lliat he could not be con¬ 
sidered as ridintc on the shafts within the meaning: of 
the act of parliament. An action was then brought 
against the magistrate, but no previous notice was 
given, and the Court were of opinion that as the ma- 
gislrate bona fide believed that lie was in (he excentiou 
oi' his tluty, he was within the jirolection of tlic lirsl 
section; and IVtllrr (r/) is an authority to tlie 

same effect. Inasnmeh, tlu'ivtore, as the same words 
used in the former part ol’ this aet of parliament have 
been held to eive to a m.mistrate who roailv believed 
that lie '.\as aetini; in llio exi’ciition of his diit\, but in 
fact was acting ilh'gally, the proteetioii intemled hy tlie 
legislature, ihcv must have the same imaning in this 
section. And il* the justici; he protecteil, the legisla¬ 
ture must have intended to give etjual protection to the 
constable and oflicers: for it is but just that where any 
injury is said to ho committed by a person upon whom 
th(‘ law easts a burdensome tifliee, that he should be 
called upon to answer for it within a reasonable time. 
Ill Poslliih'ix(u!i‘ Gibson the opinion inlinialed by Lord 
Kci/i/on tioes not go to an extent materially to benefit 
the plaiiuilf in this case. .Vli that Loril Krtn/on could 
be understood to have said is this, that inasmuch as 
the clel’endani iiad not a warrant, and as he was not 
acting on liL own view, he was not acting in his cha¬ 
racter of a constable; and, iherefore, was not entitled 
to the protection of the Sth section ol’ the .ict. That 
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also w.as a mere nisi prius tiecisioii, and the plaintiff 
was ultimately nonsuited; so that there was no oppor¬ 
tunity of bringing the question before the Court. For 
these reasons, it ap])eurs to me that the officer is en¬ 
titled to (lie protection of this section of the statute, 
provided he acts bona fide in his character of officer, 
and under a belief that he is ilischarging the duty with 
which he is invested; and I, therefore, think that this 
rule must be nuuic absolute. 

I louioYi) J. The words of the 8th section ought 
not, as it a])pears to me, to receive the construction 
which lias rightly been given to the dtli section ; because 
there are words in the section upon Inch that confined 
construction depends which are not to be found in the 
Sth. The words of the latter section are geiicral with 
respect to all actions brought against constables, head- 
boroughs, other officers, and persons acting as albre- 
said; that is to say, jicrsons acting in their aid : for 
that is the construction which 1 give to those words. 
The actiiiiis, therel’ore, are not confined to actions for 
things done in obedience to a warrant; lor the words 
do not siiecily for what they shall be brought, but 
only that no action shall be brought against the con¬ 
stable, unless coinnienced within six calendar inonlhs. 
That part of the clause, indeed, which relates to 
actions against justices, does specify for what the action 
shall bo brought, vi/. lor any thing done by them in 
tlic execution of their office; but it docs not go on to 
say that the act done by the constable must be an act 
done by him in the execution of his office, or in obe¬ 
dience to a warrant. It is true that the w’ords used 
way be narrowed by the general intent of tlic statute. 

Rut; 
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But, unless that general intent be (juito manifest, we 
cannot construe them as if the words in obedience to 
the warrant,” &c. had been inserted. Now, consider- 
iim the 6th section with reference to the law as it stood 

O 

previously to the passing of this act, it is clear that it 
could not be the intention of the legislature to confine 
the protection of the 8th to those cases only where the 
olliccr acted strictly in obctliencc to his warrant. At 
common law, public officers were bound to execute a 
magistrate’s warrant, provided it was within the ma¬ 
gistrate’s jurisdiction, and he had authority to grant it 
in the form in which it was granted. Nice questions, 
liowever, sojneliines arose upon the validity of the war¬ 
rants, and upon the particular form of words in which 
they were framed. ^V’hen the magistrate had no 
authority to grant a W’arrant in the }<articular fiu'm in 
which it was granted, it was hard uj)on the officer that 
he should be answerable in damages, when the warrant 
did not give him a legal authority. This statute, there¬ 
fore, jirovidcd that the remedy in such a case should 
be against the magistrate only. The 6th section did 
not mean to take away fr{)m any person injuretl by an 
unlawful warrant the remedy for that injury, but 
merely exempts the olficer from responsibility, il lie 
acts in obedience to the w'arrant. But the magistrate 
never was responsible lor the mistake of tlic oflicer, 
when he went beyond the authority given by the war¬ 
rant. This reasoning, however, does not apply to the 
8lh section; for that scctioii manifestly applies to the 
case of a ma»;istrate where he would be liable for what 
he had done, and yet the action against him must be 
broimlit within six months. The same reason seems 

O 

to apply to the case of an officer who is acting in exe¬ 
cution 
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cution of his warrant, though not in strict obedience 
to it. The intention of the legislature must have been, 
that both the constable and the justice of the peace 
should be in the same situation with respect to the 
time in which such actions should be brought against 
them. 


Best J. I think that the present defendant is 
entitled to the ])rotection given by the Hth section ot 
the statute. It is entitled, “ An act for the rendering 
justices more safe in the execution ol' their olfice, and 
ibr indeniiiifying constables and others acting in 
obedience to their warrants;” and then the preamble 
j)rocccds to state what sort of protection shall bo ex¬ 
tended to them. U draws the lino between those cases 
where they have wantonly exceeileil their authority, 
and others where they have done so without intending 
it. It gives a dilferent sort of protection to magistrates 
from that which it docs to olhcers: the foi*nic‘r arc to 
have notice given them, in t)rder that if they have 
erred thev mav tender amends. Constables, however, 

t/ y ^7 

are not bound to act, except under the authority of a 
magistrate, unless the peace be broken in their view. 
The nature of tlu'ir iluty being dilferent from that ol’ a 
magistrate, this act of parliament was intended to give 
them complete protection. Now, when a constable 
acts strictly in obedience to the warrant, he is com¬ 
pletely protected by the 6‘th section; but as it is lit 
that he should also, in cases where he acts bona lido 
but not strictly according to hi j warrant, be })rotected 
like the magistrate who acts bona lide but beyond the 
extent of his jurisdiction, the Hth section extends that 
protection to liim. If that were not so, the magistrate 

would 
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would be protected, whilst the more ignorant constable^ 
acting under a mistake, would have no protection at 
all. The words “ acting as aforesaid,” in the 8th 
section, refer only to the word “ person,” immediately 
preceding, and are equivalent to the words acting in 
aid or in assistance to the constable,” and not to the 
words “ for any thing done in obedience to any 
warrant.” The case of PostlcUv^aitc v. Gibson^ decided 
by Lord Kenyon, has been referred to. No man can 
entertain a higher respect for the memory of that 
noble and learned Judge than 1 do ; but nisi priiis 
decisions, coming even from him, unless they have 
been acted upoii by succeeding Judges sitting in bank, 
are entitled to very little consideration. It seems to 
me, tlierclbre, that this rule should be made absolute. 

liulo absolute. 
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Mond/iif, 
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IVr Ibr a penalty, for using a gun to kill game, 
uithout being qualified. Plea, not guilty. At the 
trial before Ilic hard son J., at the last Summer assizes 
for the county of IVurcestcr, the ollence laid in 
the declaration was proved to have been committed by 
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the defenilant, in the inaiiur of Bordtshaj, in that die manor is 

admihsilile, for 

county. The dcl'once was, that the defendant acted the purpose of 

It'll negativing the 

under a deputation 1‘rom Mr. Gcast, who clairnetl to be existence of a 

colourable title 
ill the person 

under whom the defendant claims to act. Irntries in tlic l)i)i>ss of the clerk ot the peace 
of ileputations formerly granted to game-keepers by the real owner of the manor, arc also 
evidence to shew that uianerial rights were publicly exercised by him, and that the person 
whose title was set up by defendant, knew that he liad not any title whatever. 
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lord of the manor of Bordcslnj; and, to slicw that 
Cn'Msl had a colourable title, the defendant gave in evi¬ 
dence a deed of bargain and sale, dated the 1st 
180(J; whereby, after reciting an indenture of bargain 
and sale, inrolled in 1802, to make a tenant to the 
pr!eci))e, lin* the purpose of siiU'eiing a common re¬ 
covery, and a common recovery siiirercd accordingly of 
the hereditaments thereinafter mentioned, T.ord 7’b/ey, 
for a certain consideration therein mentioned, con¬ 
veyed to Gcasf, anti his heirs, all that manor or re[)ntcd 
manor or lordshi]) ol* liordcslri/, otherwise liordshi/, 
with the rights, royalties, privileges, and aj)purtenances 
thereto belonging, in the county of llorccs/cr; and all 
that park viiWcd fiordcslnj and ilivers parcels of 

lantls described to be parcel of the possessions of the 
late disstfiveil monastery of lioi-drslrj, and severetl from 
the rest of the jiossessions thereof, by a conveyance made 
by Lord l^'indsoylo ’I'homua I'olnj, together with all deetU 
relating to the premises conveyed, and co|/ies ol all deeds 
relating to those ami other premises. It was Inrther 
jtroved, that Gcas/y in 1S(U>, granted a de])utation, in 
which he was describeil as lord of the manor of Bor- 
dc.dri/y to a jterson of the name of Mouj-y who acteil as 
Ills gamekcejter, and that, afterwards, he granted a 
similar deputation to the ilefcndant, under which he 
claimed to act at the time of the committing of the 
alleged oil’ence. These deputations were inrolled with 
the clerk of the peace, and certificates granted thereon. 
It was also proved, that two courts had been held by 
Mr. Gcasty one of which was in 1816, and that he and 
Lord Folcij had also cut down timber on the wastes of 
the manor, and that Gcasl had impounded sheep tres- 
pdssingon the wastes or free-boards, (which were little 
slips of lauds ou the sides of laucs,) the adjoining 

land 
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land to whiclj, in some instances, on both sides 
of the road, were occupied by Grasl himself, and 
in others, by his tenants. Upon this evidence, the 
defendant contended, at the ti'ial, that it was not 
competent to tlie plaintiff to give other evidence in 
reply, in order to shew, that the real title to the manor 
was not in IVIr. Gcasl: the learned judge over-ruled that 
objection; and the following evidence was given on the 
part of the plaintiff. First, a grant by King Ilt'iirjj 8., 
dated 27th April, 154.'?, io Andrexv, then Lord JViudsor', 
his heirs and assigns, of the site of the late monastery of 
Tiordt’slnj, in the county of Worcadcr, and also all those 
our lordsln])s aiul manors of liovdcsicij and Tardebig, 
aiultlivers others, with all rights, &c. thereto belonging. 
A dectl was then })roduced, dated Fcbruari/, 1655, 
whereby Tbomas Lord H'iudsor conveyed to Thomas 
Toby/ all that park, with the appurtenances called Bor- 
dcsbyj, (all which park, &c., were })arcel of the j)os- 
scssions of the dissolved monastery of Bordcsbyj, and 
were divided and separated from the residue of the said 
lands, parcel of the possessions of the said dissolved 
monastery, by a river, and did all of them lie on the 
east side thereof,) together with all messuages, &c., 
mines, (juarries, ike., free-boards, liberty of park, free- 
warren, ike., and all deeds, &c., relating thereto. There 
were, however, excepted (amongst other things) to Lord 
iVindsor, his heirs and assigns, from this conveyance, all 
franchises of w iifs, cstraijs, folons’ goods, deodands, and 
court-leet, by grant or prescription used, exercised, or 
of right belonging to the lords of the manor of Bor- 
dcslnj or Tardcbig, for the time being. A marriage- 
settlement of the 1st and 2d of SeptmiLcr, 1656*, of 
the then Lord Windsor, conveying the manor of Bor- 
dcskt/ to trustees, and between that period to the 
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present, several settlements belonging to the family of the 
Earl of Plymouth^ who was the heir of Lord IVindsor, 
were produced ; in all of whicli tlie manor ol liordcslfy 
was mentioned. The deputy-clerk of the i^eace for the 
county of Worcester produced books, which he stated to 
have received from his predecessor in <illice, as (*nrol- 
ment books of the deputations in his oflice, which went 
back as far as the year 17M. From them it appeared, 
that the PhpimUh family had granted deputations to 
different persons, us tlieir gamt'-keepers of the manor 
of Bordesley, in 1752, 175.% 1774«, and ISOl. This 
evidence was objectetl to by the tlelendant's comiscl, <jn 
the ground that the original deputations ought to have 
been produced, or that notice ought to have been given 
to the defendants to produce the originals; but the 
learned Judge over-ruled this objection, and linally di¬ 
rected the jury to say, whether the defendant h:ul 
proved a fair and colourable title to the manor in IVIr. 
Geast, or whether the claim set uj) by him was wiliioiit 
any fair or colourable title, and inlrodneed, for the first 
time, into the conveyance made to him in I set). The 
jury found a verdict for the ]>lahuifK A rule nisi foi* a 
new trial having been obtained in last lei-in, on the ob¬ 
jections taken at the trial, 

Jenus, Pcetke, and Pidlerj were to have shewn cause, 
but the Court called upon 

Scarlett and Campbell^ in support of the rule. 'I'he de¬ 
fendant clearly made out a colourable title in Mr. Geast, 
as lord of the manor of Bordeslcy, by jiroving the con¬ 
veyance of the manor to him in 180(1; tlie lelling of tim¬ 
ber, and the impounding, by him, of sheep trespassing 
upon the wastes; his hoUling courts; the appointment of 

a game- 
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a ganie-kecpcr by him immediately after the purchase; 
tlio deputation to the defendant in 1810, and his having 
acted under it, without interruption, for eight years. 
Supposing ISIr. Gcusl to Iravc title deeds of an earlier 
date, indi.sputably establishing his right to the manor, 
it could not be expected that the defendant should be 
able to ])rodiice them. He had shewn that ho had 
reasonable ground to believe that Mr. Geast was lord 
of the manor, and therefore he could not be guilty of a 
crime in acting as bis game-keeper. In answer to this 
colourable title, the learned Judge ought not to have 
admitted the grant of llenrij S., and the conveyance 
from Lord Windsor to Mr. Foley, in 1656. This was 
no answer to the coloiir.ablc title which had been set 
ij]), but brought the real title into issue. The plaintilT, 
in reply, might have disproved the deed of 1806, or 
contradicted the testimony of any of the witnesses called 
for the (lefendaiit; but to admit I.ord PUjmoidlCs earlier 
title deeds, was to try the right to the manor. If 
those were admitted, it became necessary that all Mr. 
Gtw/’s should be produced; and thus to have an in¬ 
spection of llie liile deeds, by which any gentleman 
claims to be lord of a manor, it will only be necessary 
to bring an action against his game-keeper, llankim 
V. Jiaileiji and Jilunt v. Grimes (a), are authorities to 
shew that the title to the manor cannot be tried in such 
an action as this. Ucsides, the entries in the book of 
the clerk of the jjcacc lor the county of Worcester, of 
deputations alleged to have been granted by the Ply¬ 
mouth i’ainily, for the manor of Bordesley, were not ad¬ 
missible, without evidence either that the deputations 
had existed and were lost, or that tlic persons named 
as game-keepers had acted under them. 
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Abbott C. J. I am of opinion, that, in this case, 
there ought not to be any new trial. Tlie ob¬ 
jection is not to the mode in which the learned judge 
left the question to the jury, but to the admissibility of 
the evidence produced at the trial on the part of the 
plaintiff. Tlie action w'as brought for a penalty for 
killing game, without having the qualification required 
by law. '^I’he statute of the 22 & 2(4 C</r. 2. c, 2.5. x. 2. 
docs not authorize the lord of a manor to appoint a 
game-keeper to kill game, but merely to seize guns, i^c. 
Under that statute, therefore, a game-keeper would be 
liable to a pcJJalty for killing game because ho was 
not qualified. The 5 Anne, c. 14., which is made 
perpetual by the 9 Anne, r. 25., enables the lord or 
lady of a manor to empower a game-keeper to kill 
game for his or her use. Under that act, therefore, 
the apjjointmcnt must be made by the lortl or lady of 
a manor. It h.as been held, however, that in an action 
brought to recover a penalty, it is suflicionl for the ilc- 
fendant to shew, that he was acting under the appoint¬ 
ment of a person who has a reasonable ground ol' title 
to the manor, for that is what 1 understand bv the 
words rolonrablc title. It has been contended, in this 
case, that it is suflicient that the gamc-keejier bona fide 
believes that he is acting under the authority of a per¬ 
son who has a suflicient title. In CahraJ't v. (tihhs {a), 
however, this C’ourt were of opinion, that that was not 
sufficient, but that the true (jnestion, in such a case, was 
not whether the g:imc-keeper acted bona fiilc, hut whe¬ 
ther the person, under whose deputation he acted, h.nd 
any colourable title to the manor or not. The exemption 
of the defendant was helil to depend on the colourable 


titk‘ 
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title of the person imiler liose authority he acted, and 
that is less at variance with the i^ciier.d rule of law, that 
a person tlerivin^ a title from another shall not be ill 
a better situation than tlie'persoii under whom he de¬ 
rives it. 'J'aking that, thcrelbre, to be the true prin¬ 
ciple upon which tlie Court is bound to act t)n such a 
case, the first (jncstion is, w’hother the defendant made 
out, in evidence, any colourable title in ^Ir. 

Now it appeared that in ISOfJ he had purehasdl a 
considerable estate of Lord tlie conveyance of 

which recited a prior conveyance in ISO'i, whieli was 
not produced. Upon that occasion, Mr. (iritsf must 
cither have taken tlie original title deeils, or at least 
copies of them, and y<’t none of these are jirodnced. 
'riic only evidence of a ri^lit in him to the manor of 
fiunh’slrij, is, that iVom 1800, he has exerciNcd certain 
lights as loril of the manor. Now the only fact w hich, 
in my judgment, in any ilcgrce goes to sliew that he 
lias any colourable title to the manor, is tlie ajipoiiit- 
niont, by him, of two gamc-kee[)crs; for the act of 
felling timber docs not jirove that he has any right to 
the manor, for the right to fell timber on the waste 
lands, or frec-boarils, belongs to tlic owner of tin' soil; 
aiul one man may have the w'aste land, and another 
may have the manor. The impounding of the sheej) 
was for trespasses committeil on narrow pieces of land, 
the fields adjoining t(j which were both owned and oc¬ 
cupied by Gcaat; that, tlierefore, w^as not in the ex¬ 
ercise of any main rial riglii. In some instances, indeed, 
the land was in tlie possession of his tenants, to whom, 
at the time, the power of distress belonged. Tlie fact 
of j\Ir. Gcast having held two courts, one in 1S06, 
and one at an earlier period, seems to me an attempt 
to make evidence of a colourable title; for a court is a 
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matter of distinct grant, and does not necessarily be¬ 
long to a manor. Now this was the whole evidence to 
shew that Geetst had a colourable title to the manor. It 
was not shewn that Lord Foley, or his ancestors, had 
made any deputations before 1H06; and if they had 
not, tlic tlcputations made by Qcast would not give him 
even a colourable title. It seems to mo, that the de¬ 
fendant did not make out any colourable title in Geast, 
Admitting, however, that the evidence given on the 
part of the defendant raised a presumption that Geast 
liad a colourable title, and that he had exercised manerial 
rights, I am of opinion, that it was competent to the 
plaintiff to shew, by other evidence, that before 180fj 
the practice had been wholly dilfereiit; that the 
family from whom Lord Folei/n ancestors purchased, 
had, notwithstanding the conveyance to him, claimed 
the manor, and recorded their claim in Lord Folei/s 
deeds ; that they had exercised manerial rights, by ap¬ 
pointing game-keepers, who had shot over the manor, 
and exercised the very right in question. It was further 
objected, that the entries In the enrolment-book, of de¬ 
putations to persons who were not ])roved to havoactetl, 
aiul whose deputations were not produced, were not 
admissible evitlencc. I think, however, that those entries 
were evidence lor the specific purpose for which they 
were produced, viz. to shew that Mr. Gcast had not any 
reasonable ground Ibr considering himself lord of ihc 
manor. For the proof ol’ the fact, that there existed 
public documents in his own county, to which he might 
liave had access, and by which he would have been in¬ 
formed, that the family from whom I.ord/'b/cy had pur¬ 
chased, hatl always continued to exercise the right of 
appointing game-keepers, as lords of the manor of Bor- 
dcslcy, would, at least, be evidence to go to the jury, that 

Geast 
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Gms^ knew that he had no title whatever to it. Tlie 
(juestiui), as to whether a person has a reasonable 
ground for believing that he lias a title, must de}iend 
upon the means of knowledge within his power, as to 
the actual title; and the object of this evidence was, at 
least, to shew, that by using common diligence, he 
might have learnt, from these documents, that manerial 
rights had been openly exercisetl by others, and that he 
hail no ground of claim whatever. For these reasons, it 
seems to me, that the evidence was properly received, 
properly left to the jury, and that the jury have drawn 
a right conclusion. 
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Uayley J. I think that all the evidence was properly 
received. It having been proved, that the defendant 
had used a gun I’or the })urpose of killing game, the 
])laintiir was entitled to a verdict, unless the delendant 
shewed that he was game-keeper to the lord or lady ol' 
a manor, or some royalty. It is sidlicient, however, 
for him, in this ])enal action, to shew, that he acted 
under the authority of a person who had a colourable 
title. I'jion the evidence given by the defendant, 

J think, lor the reasons given by iny T.ord, that he 
did not make out that iVIr. Cicai^l had a colourable 
title. Asmming, ]um'‘vcr, that there was evidence 
to go to a jury, of a colourable title, J think that the 
evidence given in reply was admissible. 'I'hc first ob¬ 
jection is, that evidence of the real title is not to be ad¬ 
mitted at all; btu 1 think it i-. admissible to rebut the 
})re&um]ition of colourable title. The proving of the 
grant, in this case, to another person, and the exercise of 
a right by that person, has a tendency to shew that the 
party claiming to exercise a right, ought to have known, 
and must liave known, that he had no title whatever. I 

think, 
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think, therefore, that evidence of an actual title is ad¬ 
missible, for the purpose of repudiating a colourable 
title, and of shewing that the party claiining that co¬ 
lourable title must have known that he had no title 
whatever. The proof of the actual title, indeed, is no 
answer in such an action as tliis, if a colourable title 
remain proved in the defendant; but it is admissible 
for the reason I have stated. I think, also, that the 
entries of the deputations by the clerk of the ])eace 
were evidence to shew, that from time .to time persons 
claiming adversely to the title under which !Mr. Gcast 
claimed, had exercised the right of ap})ointing game¬ 
keepers, by apjdying to the clerk of the peace to get 
certilicates for persons whom they appointed. It seems 
to me that these entries are evidence, because it is the 
iluty of a clerk of the peace to register deputations, in 
reference to which such applications are made; and 
such register is a public document which may be re¬ 
sorted to, for the purpose of shewing by whom these 
applications were made. I think, therefore, that this 
rule should be discharged. 


lIoLRovn .1. 1 am of the same opinion, that this 

verdict was right, and that the evidence was properly 
received, hor the reasons already stated, 1 tiiink tliat 
the defendant did not make out, in evidence, a colour¬ 
able title in Mr. Grast. I think, .also, that the evidence 
given in reply was admissible, for the purpose of doing 
away any presumption of a colourable title arising from 
the acts which had been jiroved on the part of the de¬ 
fendant. The tendency of that evidence was to shew, 
that it was within the knowledge of Gcast^ that he had 
no right to exercise manerial rights, and, therefore, to 
disprove the colourable title altogether. For the evi¬ 
dence 
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deuce is, that, alter the conveyance of the property to 
Thomas Tolcy, tlie Plymouth family liad ('xcivi>ed nia- 
nerial rights wliich were ulioliy iiicoii-si.sictit with the 
riglit now claimed ; and, among oilier things, ilillorent 
deputations, by them, were given in evidence, and one 
only live years prior to the conveyance to Mr. Cicast. 
'i’his shews, that the manerial rights were in the pos¬ 
session and exercise not ol l-.ord Point., under whom 
j\Ir. Gca.'^f claimed, hut of the poison from whom l.ord 
Poln/ himsell had ilerivcd his right. Now it is clear 
that the ineri! appointment of two game-lo'i'pers by Mr. 
(iras/ will not dive't llu* possession of ilie manerial 
righls out ol’the person who had always exi rciscd them. 
1 tliink, therefore, that the poss(‘ssioii ol' the manerial 
rights conrinned the same as ii’ Mr. (imsl had not ap¬ 
pointed any ganie-ki‘e}K'r : and if so, this (wiilence goi's 
to disjirove that Mr. (u'ltsi was lord of the manor ih' 
I’aeto. It is not necessary, for (he pmposi* ol" (his 
action, that he should be lord of the manor de jiire; 
I'or, if that were so, justices of the peace would be em- 
liowercil, incidentally, to fry tin; right of the manor. 
As to the second point, 1 am of ojunioii, that the entries 
in the cnrolnuni book, ki'jit by the clerk of the pi ace, 
Avere admissible in evidence. 'I'he case of Kiinii i ah i/ 
y. Orpf fil'd ()lhns[(i) \-^ an .nithority in point. 'I'lie 
question there arose u])on a grant under a lease h-om 
the duchy of Jjoitn/afcr, in which there was a [iroviso, 
that the lease should be enrolled with the auditor of 
the duchy. 'I’o [U'ove tlie enrolment, a tertl/icate or 
memorandum, on the inaigin ol the lease, was held to 
be suflicient evidence, on the ground that it was the cer¬ 
tificate of a public ofliccr. The princi[)lo upon which 
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I apprehend that ease to have been decided was this, 
tliat the certificate being made by the oflicer authorized 
lu make the enrolment, in the usual course of his oflice, 
could not be supposed to liave been done for any im¬ 
proper purpose; and that it was, therefore, evidence of 
th(‘ fact of enrolment. In this case, an act of parlia¬ 
ment directs tliat a certificate shall be granted ujion a 
stamp : it is the duty of the officer to keep a list of the 
certificates granted. This evidence, therefore, will be 
sufficient evidence, that they were so granted. It ap¬ 
pears to me, therefore, that the rule for a new trial must 
be discharged. 


Best J. ft was decided in CalcraJ't v. Gihhs, that it 
is not sufficient, in such an action as this, for a 
defendant to belif've that the person under whose 
deputation lie acts has a title, but he must shew’ that 
that person hatl at least a colourable title; and that be¬ 
ing so, I think, for the reasons already given, that it was 
not shewn in this case that Gcost had any colourable 
title whatever. Assuming, however, that that evidence 
raised a presumption of colourable title in Mr. Gmsf, 
I think it was competent to rebut that jiresumption by 
the evidi ‘lice given on the })art of the plaintifli the 
efiect of which was to destroy altogether any inlerence 
of colourable title. I think, also, that the entries in 
the book jiroduced by the clerk of the peace w’ere 
admissible evidence, without jirodiicing the originals. 
In this case, the entries were in a book deposited in a 
public office, and are made fifty or a hundred years 
ago, aiul the law is not so absurd as to rerpiire deput¬ 
ations to be produced which have been granted so 
long ago. It has been contended, how'cvei', that these 

entries 
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entries are mere cviiloncc of the tact of an enrolment 
having M)een made. I think, however, that they are 
evidence that tlie parties \\ho caused the enrolments 
to be made exercised rights as lorils ot the manor. 
It is most important evidence to shew, that Mr. Geas/ 
knew that he had no title whatever; for if he con- 
Milled these documents, he must have known that he 
had no title; if he did not consult them, he did not 
avail himself of the means of knowledge that were in 
his })ower. I think, therefore, that this rule should 
be discharged. 

Ilule dischai’^ed. 


Madrazo Wii.les. 


^IIE declaration stated that the plaintilf was a sub¬ 
ject <’f ihi' king ol Sjxtin, and that on the 12th t)l 
JuU/, 1817, J in the island ol f'a/w, he was 

lawfullv ])osseS''ed r>l a certain brig called, itc., and 
continued pos.sesse(.l until the committing ol the 
trespasses afliT menlioned, to wit, at, vS:c.; and that the 

said brig was, to wii, on, ike., lawfully cleared out Ibr 
a certain voyage in the slave-trade, to wit, fiom 
Uautmiaii to the coa.A of Africa, and back; and that 
on the 16th ol' Ja?iua) i/, 1818, on the high seas, to 
wit, oiXGiqx’ Sf. Vnnl% on tiie co/ist ofdeferni- 
anl, with force and arms, seized the said brig, togcthei 
with her stores, &c., and oDO slaves, and also divers 
goods, &c. on board (»f the said brig, and kept and 
detained them for a long time, and converted and 

disposed of the slaves, goods, &c., to his own use; by 
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moans wlicrcof tlic said brig was prevented IVoin I'ur- 
llier prosecuting tlie said voyage, and the plainlill’ 
deprived of great gains, wbicli would have accrued 
JVoni the slaves apd goods, and irom taking on board 
oth(*r slaves and other goods, and Irom carrying them 
lo tlic island of : ])lea, not guilt}^ At the trial 
at the last Jjondon sittings aller Miclidclnuts term, it 
a]»peared that the (kTciulanl, who was a taptain in the 
royal n.ivy, had, on the IfJth Janiini ISIS, o^^Cetpe 
Sf. I*(tiil'Sf iinlawiiilly taken po^n-ssion of the ship ol 
the plaintilb a S/mnis/i nierchanl, Avliich A\a'> engaged 
ill the slavi'-trade oii the coast of-///d’lie only 
(jiiestion which arose was as to (he amount ol'damages. 
It ooi nrred to the Lord Chiel'.bistici* at the trial, that 
the plaintiirwas not entitled to recover the value of the 
slavi's in an /.'//gZ/.v// court ol' justice; and, accordingly, 
he desired the jury to find thiir venlict separately for 
I'ach part of the damage, giving to tin' tlefendaiit 
liberty to move to reiluce the verdict to the smaller 
sum, in case tin* C’ourl shouhl agree with him on the 
])oinl. 'I'he jury found a verdict for the plain- 
tiif, damages 21, ISO/., being i’or the deterioration 
of the ship’s stores ainl goods 3000/., and lor the 
supjiosed jirolit of the cargo of slavt's IS, l«o/. 
Ami now. 


moved for a rule nisi to reduce the damages to 
.SOOO/. 15y the -17 3. c. 30., the slave-trade, and 

all dealings connected with it, were declared unlawful. 
It follows, therefore, as a conseejuence, that no one can 
be allowed to recover damages in respect of a cargo of 
slaves. And the T)! (i. 3. c. 23. goes still further; for 
it declares that trade to bo contrary to the principles of 

justice, 
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justice, humanity, and sound policy. Now, it being 
the duty ol J'jiglisfi courts ol justice to be guided by 
tliosc principles, no one, whether he be a foreigner or 
an Englishman^ can l)c permitted there to claim any 
conipcnsation in respect of such a traffic. The 
.58 G. 3. r. 36. is, indeed, relied on by the other side; 
l)nt that act, which was passed with a view of carrying 
into eifect a treaty with Spain on this subject, ouglit 
not to allcct the present (juestion. Indeed, the fourth 
article of the treaty is strongly in favour of the defend¬ 
ant; for it provides, that the/inV/s/i govcrinnent shall 
make coni))ensatlon, out of a sum ])rovkled by parlia¬ 
ment, to Spanish merchants, for the sei/nre of their 
ships, wiiicli would seem to prove, that, independently 
^f that, such merchants had no other remedy. 

Ajjbott C. J. On further consideration, it a})pears 
to me that there is no sufficient ground I’or reducing 
this verdict to the smaller sum found bv tlie iurv. 
ConsideriiiiT the verv extensive language used in the 
two acts of parliament to which we have been refcrrc'd, 
1 had at lirst thought that it was not conijKtent, even 
for a foreigner, to come into an English court of justice, 
and there to recover damages for a loss sustained by him 
in the prosecution of a trade declared by the Brilish 
legislature, in such strong language, to be uidawfid. It 
was with that view that I directed the jury to separate 
the damages in this case; lor it occurred to me, that 
though the plaintiif might not be entitled to recover for 
the slaves, still, inasmuch as, at all events, the defend¬ 
ant ought to have taken away the slaves promptly, if at 
all, the subsequent iletention of the ship was an injury, 
for which the plaintiff was entitled to compensation. 

But 
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Cut I am now satisfied that the words used by the 
h'gislatiire, although largo and extensive, can only 
be taken to be applicable to British suljjects. 15y 
the 58 G. 3. c. 3G. it aj)pcars that a treaty had been 
made with Spain for the prohibition of au iin})ort- 
ant branch of the trade; and that, with regard to the 
remainder, special provisions liad lu'cn made, and a 
special court constituted for the jiurpose of settling the 
disputes which might occur. Now that shows most 
strongly, that but for such a treaty, the trade would 
have been perfectly legal in a Spaniard; and the lOth 
section of that act, by which a certain sum is provided, as 
a lull compensation ilir all losses siistainetl in coi}se<]uence 



of that treaty, seems to me to corroborate most strongly 
this view of the subject; for it enables the parties sued 
to j)lead that clause in bar of the action, which would 
obviously have been unnecessary, if under tlie |)reviou.s 
acts no action could have been maintained at all. 
'rhis clause, therefore, seems to me lo be a legislative 
recognition of a foreigner’s right of suit. And by the 
JIth and 12th sections it is })rovided, that all suits 
commeiieed in the C’ourts of Admiralty shall juoceed, 
if commenced ; and that the damages, ^cc., when 
recovered, shall be paid to the government of this 
countiy. All these clauses, taken together, ajtpear to 
me to shew, that what occurred to me at nisi ])rius was 
not a sound exposition of the law. 1 am therelbre of 
opinion, that the verdict for the larger sum Ibimd by^ 
the jury is right, aiul that we ought to refuse this rule. 


Bayli'.y J. I do not think that there is suflicient 
doubt, in this case, to induce us to grant a rule. A 

British 
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British court oi‘ justice is alwjjys open to the subjects of 
all countries in amity witli us, and they are entitled to 
compensation for any wrongful act lione by a British 
subject to them. It is no answer to the present action 
to say, that it would not be maintainable by a British 
subject; for the only (|nestions are, whether the act of 
the defendant be wrongful, and what injury the plain- 
tilFlias sustained from it? Although the language used 
by the legislature in the statute rel'errcd to, is undoubt¬ 
edly very strong, yel it can only ajiply to British 
subjects, and can only render the slave-trade unlawful 
if carried on by them : it cannot ajijily, in any way, to 
a foreigner. I( is true, that if this were a trade con¬ 
trary to the law of nations, a foreigner could not 
maintain this action. Hut it is not; and as a Spaniard 
cannot be considered as bound by the acts of the 
Biitish legislature prohibiting this trade, it would be 
unjust to d( })rive him of a remedy for the wrong which 
he has sustaincil. lie had a legal property in the 
sla\es, of which he has, by the dcfeiulant’s act, been 
d^'jirived. The TjS G. 3. c. 3G. })rocecds on this 
})i inciplc; and the jirovisions referred to by my Lord 
Chii'f Justice, seem to me to be conclusive on the 
subject. I think, iherelbrc, that we ought not to dis¬ 
turb this verdict. 


Il5f 

1820. 


MAnRAIO 

iifintntt 


IIoLnoVD J. However much I may regret that 
any damages can be recoverable for such a subject as 
this, yet I think we arc bound to say that this plaintiff 
is entitled to them. 1 agree with the construction 
which has been put on the 58 G. 3. c, 3G.; and I 
think, tliat even independently of that act, the action 
Von. III. B b would 
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^^’oukl have maintainable fur the of the 

blave.s. 

lb;.ST J. The statutes ^vhich have been referred to, 
s])eak in just terms uf iiuligiuilion of the lau'rible 
irailic in huituiu beings; but they speak only in the 
jiaine of the lirilish nation, 'i'lie (ic'claratioii of tlie 
Ihilhh legislature, that llie slave-trade i.** contrary to 
justice and humanity, cannot all'ect the subjects of 
otiier countries, or j)revent them frtini carrying on this 
trade out of llie limits of the Urilish dominions. 'J'he 
assertion of a right to controul the subjects of other 
states in this respect, would be inconsistent with that 
independence whicli w'o acknowledge that every I’oreign 
government possesses. If a shii) be actiiig contrary to 
th(‘ general law of nations, she is tliereby subject to 
confiscation; but it is impossible to say that the slave- 
trade is contrary to what may be called the common 
law’ of nations. It was, until lately, carrieil on by all 
the nathms t)f J']invj>r. A j)ractiee so sanctioned can 
only be rendered illegal by the consent of all the 
powers. JMost of the slates of ('/iyi.>,/r/i</(iiii have now 
consented to the abolition ol' the slave-trade, and con¬ 
curred with us in declaring it to be unjust and inhuman. 
Tlio subjects ol’ any of these slates could not, 1 think, 
maintain an action in the courts of this country I'or any 
injury happening to them in the })rosecution of this 
trailc; but Spain has reserved to herself a right of 
carrying it on in that part of the world where this 
transaction occurred. 1 ler subjects could JU)l legally 
be interrupted in buying slaves in that j)art of the 
globe, and have a right to appeal to the justice of this 

country 
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country for any injury susstained by llicm iVoni such ail 
interruption. TJicso principles arc confirmed by the 
decisions of the C<nirt of Admiralty, and al'^o by a 
judgment of Sir IVilliam Granfj pronounced at llie 
Cock-pit. The cases to which I allude are, the 
luiiuna, the JJomia MariatmUf and the Diana^ in the 
Aihniralty Court; and the AdmciUe^ betbre the Privy 
Council, (ff) These cases establish this rule, that ships, 
which belong to countries that have prohibited the 
slave-trade, arc liable to capture and condemnation, 
if found employed in such trade; but that the subjects 
of countries which permit the prosecution of this trade, 
cannot be interrupted while carrying it on. It is 
clear, from these authorities, that the slave-trade is 
not condemned by the general law of nations. The 
subjects of Spain have only to look to the municipal 
laws of their ow'ii country, and cannot be aflected by 
any laws made by our government. The rule for 
reducing the damages, in this case, must therefore bo 
refused. 


359 

1820. 


AlAnn MO 

t'Li.lfiiti 

Wliiss. 


Kulo refused. 


(n) Dothuii't jtil.Jtrj). 81 . 01 . 9 .K 
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TM^day, Webster and Woodyer, Executrix and Ex- 

Junmry 25th, 

eciitor of IIeati.ey, against Spe.nxku. 


Onportwo cK- 4 SSUMPSIT ior money lent, 8cc. l)y tc.itsitor. The 

ecutoM liiiving ^ JL j ■> j 

alone proved tlecliiriilion coiilaineil counli upon promise-, lo the 

the will, liiid re- _ .... 

ccived a ileiit tcstatoi’ill liis life-timo, iind al'-i* to llie plaintills alter 
line lo the les- , 

tator, which hy Ills (Icatli. 1 liort* wci’c also Iwo eolints, one lor moiK'V 

proinlaiLrUo^*" received to the use of I hi* j)laintilV'-, as executor 

the payineiit .)f o.xccutrix, aiitl the other, on an aecomit stated with 

spceilif legacies 

toiiisgr.'uidchil- tlu'iu ill that character. I’lea, <;eneral i^slle. At the 

ilren, with in- ' 

tcrest thereon, trial at the last SnmnuT assi/.e.s lor CV/o/c/, il appeared, 
permitted the that Tlimufis JTi’dtln/^ l)y his will, l)e(|iieathed as Follows : 

money to he » t i m i i r 

lent out lo a Uiito Illy SOU jicHjtiniiii iour i nildren, the sum ol 

whom* U was "'di interest, the money now' in the hands t)l 

paid to/I. ,nJS(>pJi Jennio)!:^'' 'fhe will was iirovi'd hv // 1 //- 

on bcni^ ap- ■* * 

plied t» by tlie .s/iv aloiie. It also appeared, that soon alter the les- 

uxecnlor, ac- ‘ ‘ 

kiiowledged tutor’s death, ,fi’}fnioiis paid tin’ 10/. to ilr/isl.'i\ 

that ho had re- i • i i i i i i • r n 

t'oivod the mo- I*- "11“ been lent, tliroiit,';ii ilie interveiitioi; ol lii ii- 

behniged m Mio Ifi'ath'jp lo tjohn WihjH'iiiui^ who, havilio' also 

diiMmi** h'iu^^^ borrowed 20/. From H, ii/(inii-! ,t;a\e a jji'omis- 

refiisedft)pay sory note It)!* 00/. tt> (he latter, 'i'his note was aftcr- 
it over to till* 

oxcnitor. Held, wai'ils indorsed ovi'r to the del’eiidaiit's wile, d he ile- 

tliutbolh tween- . , i i i • , i ■ i - i i 

tors might join iciulaiit had admitted, on a claim ociiio- niailc by 

brought lo re- Us cxcciitfix, that hc had received From I{7it~ 

aglinsi'T**'*^^ the smu due on this note, anil that tl?/., jiarl oF 

Held, nl«», ji beloimed to Hoiitimin ILuttlnf'i children, Init he hail 
that It docs not , ^ ‘ 

amount to a I'cFuscd to pay it ovof lo her. 'fhe other executor, 
devastat it, if .in 
cxcentor lends 

out on private security inoncj bfltiiigliig lo the lest.ilor. but not w.mli'd ftir (lie iin- 
mediatu uses of thu will, provided ho exorciat!. a fair and leasonablo disorctioii on the 

subject. 


tVoodifer, 
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JVnoflyrr, bad not assented to the present .action. Under 
these circninstancos, tin' learned Judges thought that 
IVoodijcr ought not to have been joined in the action, 
and directed a nonsuit, giving liberty to the plaintiffs 
lo move to enter a verdict for 4iV., in cas-e this court 
should be of a different opinion. D. F. Join's^ in last 
Mic/iarlnias term, having obtainctl a rule nisi to that 
effect, 


1S20. 


WrUSTKR 

II 

SfLsetn, 


JV. D. F.va/is and !/ifflcdale shewed cause. In this 
case, Jloodi/rr ought not to liava; been joined in the 
action, for JVr/j.dcr'a claim is not in her repn'sentative, 
but in licr personal capacity. The moment Jninioiis 
paid the money into her hands, the debt to the testator 
wholly ceased, and the subsc(iuent transaction between 
her and jyi/fprniii/, could give her no right to maintain 
an action against JVinpruny in her representative capa¬ 
city. I'or an executor, as such, oannot inainlaiii an 
action for money lent by himself. He may, indeed, 
maintain an action for goods sold, but that is, because 
it is his duty to sell the testator’s goods, in order to re¬ 
duce them to money. But if he afterwards lend that 
money to a third })erson, lie must maintain an action 
for it in his own name. \_lMroyd J. Hero the action 
is not upon the contraci of lending with ]Vinpcnmj.'\ It 
is, however, for money had and received through the 
medium of a loan. The ground is, th.at the money, when 
once received bv the executor, becomes assets; and 
h.avin<T once become s<i, it does not, if lent out by him, 

iD 

remain assets any longer. In Ord v. Frnxmck (a), Lord 
EUcnborouiih, in giving judgment, puts this case, and 


inti- 


(u) 3 East, 109. 

Bb 3 
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nt'riinst 

HrcMCKH. 


intimates his opinion, strongly, on the point. Here it 
is, in substance, an action for money had and received 
on a loan, whicii she was not authorised, as executrix, 
to make. Her conduct, in tliis case, amounts to a de¬ 
vastavit, for slie suffered Ji. H. to lend the money, and 
to take a security, payable to liiinself alone. Then, if 
so, l»ow can the money be due to her as executrix. If 
not, then it is clear, that the other executor ought not 
to have been joined in the action, .and the nonsuit was 
fight, 

T). F. Jonet and JV. J. contra, stopped by the 
Court. 


Abbott C. J. The question in tliis case is, whether 
this money, when recovered, would be assets in the hands 
of the executors; if it would, then the action is properly 
])rought in the name of both. It appears to me, that this 
money wouhl be assets. The circunistaiiccs are these. 
Thmnns Heatlnj, by his will, left a sj)ecific sum of 40/., 
to be paid, with interest, by his executors, in equal pro¬ 
portions of 10/., to the four children of 7it7//V/«nn, liis 
son; and he stated, that the money was then in the 
luands of Joseph Jcnnioiis. It appears that Anne Web¬ 
ster alone proved the will. Now, if an action Iiad been 
brought .against Jennions for the money, it is clear, 
that the other executor must have been joined. But 
Jennions paid it, without any action, to Atme Webster, 
from whom, it appears to have passed to Benjamin, and 
to have been lent by liim to Winpennp, together with 
another sum of 20/. of his own. For both these sums, 
a promissory note for GtV. was given, which was after¬ 
wards endorsed over to Spencer. Now both Spe?icer and 
Winpenny knew to wliom the 4()/. belonged, and, it was 
under these circumstances, that Spencer made the ac- 

know- 
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knowledginent, that lie had received 60/. from IVin- 
penny^ and that K)/. helonj^ed to Brnjamin^'Si children, 
as having been left to them bv their irrahdHither. The 
(juestion then is, \\hetlicr the executors have not, as 
trustees, a riiilit to recover this nionev liir the Use of 
the children. If misapplies it, the executors 

would be liable, and he therefore can have ho riifht to 
retain the money, as against them. It is said, that 
.‘fnnr /f?/;.'/»v, by lendini;*- this money, was gililly of a 
devastavit; it is not clear, however, fn)m the evidence, 
that sin* (lid lend th<' money to lirnjtDuin llraflnj. 
This, however, is not an action for monev lent, but one 
a_:(aiiHt lowborn IVinpcnnphw'i paid the monev. 

It \yonl(l be too much to say, tlial an executor, Ailio 
lends monev !)elone:in;j; to the testator, which is not 
wanted for present pnrjioses, is therefore guilty of a 
devastavit. Anil if the borrower knows, at the time, 
that it is the monev ol the testator, I caii see no reason 
why till'exec utor'ilionid not rc;cover it in that character, 
^riic special circumstances c*f this case are, however, the 
i>-roun(l of my decision; and I think, that both these 
(’xeentors, having be^n entrusted, by the t('stato'’, w'ith 
the care of this >nin of money, have a right to recover 
it from the prcscait ili'lendanl, in their character of 
I'xecutors, and, consecjuently, that it ivas right to join 
both of them in the prc.icnt action. 


1820. 


^Vrn«;Trtt. 

Si'E.strK. 


Bayley J. I have no doubt in this case, that, it 
was right to join both executors. Au executor derives 
title, not from the probate, but from the will, anti a pro¬ 
bate irrantcil to one executor enures to the benefit of all; 
find all must join in an action brought in that character. 
Then the only question in the present case is, whether 

B b <1 the 
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SrKSCEH. 


the pliiiiitiffs are cMititlctl to bring this action as exe¬ 
cutors, and that depends upon this, whether the money, 
when recovered, would be jissets ? Now wo trace this 
money from Jcmiions to IVinpcmn), and Irom him to 
Spcncry-y who, by his own acknowledgment, receives it 
for the children of Benjamin Healhy; and they have 
a right to look to the executor:', who are accountable 
to them for the money. It seems to me, tliat if we can 
trace the money from the executors toihe defeiulant, 
wlio received it, know'ing it to be the money of the 
testator, that it still remains assets, recoverable by the 
executors. It is saiti, that this is not so, because the 
loan by Anne B'rhslcr was wrongful, and amounted to 
a devastavit. But il‘ that were the case, it woultl follow, 
that she, by her own wrongful act, might improve her 
own personal estate. For then, upon her ilcatli, this 
money, instead of going to the surviving executor, 
would go to her jK'vsonal representative. The argu¬ 
ment would come to this, that if an executor were 
wrongfully to dispose of a specific chatti'l belonging to 
the testator, and afterwariU to n-cover jiossession of it, 
the property \vould belong to him in his individual, 
and not in his representative character. Tliere may be 
many cases, in which it is the duty of an executor to 
lend out money belonging to the testator. Supjiosc he 
has in his hands a sum which will not be called for till 
a distant period, is it to lie idle during all that time ? 
And, previous to the institution of public funds, it must 
Jiave been lent out, in all cases, upon private security. 
It seems to me, that upon this subject, the executor 
should be allowed to exercise a fair and honest discretion, 
and, that if lie does so, he cannot bo guilty of a devas¬ 
tavit, 'I’he foundation of the objection, therefore, fails; 

and, 
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and, as tlio ('ircunistanccs of lliiM cas(' enable us to 
trace the money, it seems to me, that in the transaction, 
B. Ilciitln/ and Siu’uccr^ botli, acted as airents of the 
executors, and that the latter have now a right to re- 
(jnire tlie money to be placed in their haiuls, for the 
purpose of executing the trusts reposed in them by tlu' 
will. 

IIoiJiOYD J. I am of the same opinion. Executors 
derive their authority, not from the j)robatc but from 
the will; and it is clear, that if this money, when re¬ 
covered, would be assets, both executors muet join in the 
action. Now tluMV is no doubt tliat this money was 
oriirinallv assets, and that that lad was known to the 
defendant when he received it; ami if so, it seems to 
me, that, in an action, for money had and received, 
brought against him to recover it, the damages will be 
also assets. Even taking it as a loan to him, it does 
not appear to me, that it would make; any diftercncc. 
It would still be a part ol‘ the testator’s property, 
it)r the detention ol' which damages might be recovered, 
and which would l)e assets. It seems to me, therelt)re, 
that the executors, in M)me cases, might sustain a count 
for money lent by themselves, and join it with a count 
for money lent by the testator, in his lile-time. In the 
case of an insolvent estate, it would be diHerent; be¬ 
cause there they would be bound, not to leml the 
monet, but to apply it in payment of the testator’s 
debts. I think, therefore, that this rule ouglit to be 
made absolute. 

Best J. concurred. 


1820. 

(tiiamsl 

SrKSTicu. 


Rule absolute. 
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The Duke of Rkdioiii) (ijj;ainst Emmett. 


An act of par- ^SSUMI’SIT for tolls aiul (lutios tliic and payable 
pn-!i'mi!i«*^ by the (leltMidanl to the plaintilTj as owner and 

ihc ^rani of^ proju ietof ol' (^ovoit (rai dcii and ol the dues, 

iiiarkii, and .lntifs, (111(1 tolls tlicix'lo bi’lonsrinfr and aiisin»r thcTeby 
pidiciii di.it jjjjji tlicivIVoin, lor and in resixjct of tlie defendant’s 

provisinii 

siioiild he in idc liaviiii^ jjluccd, ])itclicd, and exposed for sale, and sold 

for the hcttci ‘ 

I•l}^lllalin.^ of wirinn the said m.irket, divers large quantities ot trnit, 
for du-'inon''" ' llowefs, Vegetables, and herbs. 'I’lxi second count was for 

ord.r'oiK.nwl tolls payable in respect of fruits, llowcr>, pitched, ])laced, 
dues payiidc 111 i fop sale witliiii Ctnrnf (lardcn Marled. 

llu* lIlRlKCt, ‘ * 

ciiaciid, “ Til,It lipst, except as to the smn of -If/. Non-assumpsit; 

il sliotild liL* 

lawful for iIk- ;,|](| as to that sum a lender. At tin' triid before y/Mn/^ 
I'na'rkcMo'Iakc (\ ./., at the hist yV/VMe.sv'.r .sittings, the question was, 

iTio simulT*’" whether tlu' toll ])ityable ibr fruit and vegetables was 
place, piicli, or cart-load, or a separate loll on each b.iskt'i ? Il 

expose lor sale, * 

widiiii any p.ut jntneared, in lliecourse of the trial, that the market was 

of die niarkel, ^ ' 

any fiiiiis, s.e., practicullV subilivldt'd into smaller markets, denominated 

all such lolU as . " , i i i i i 

are usii.illycoi- the Iruit-market, the casualty-market, and the jiotatoc- 
withil/die'i^^^^ market. In that part called the fruit-market, the toll 
market, or usually lakoii was 2(/. per basket for strawberries and 

avliicli are pay- J ‘ 

able for Ol in iTooscberi ics; of which a cart would contain several. 

lesp.’ci of die ^ 

same:” Held, Xlici’e wei’c sonio iVw iustaiices, however, in which the 

that the ow ner • i e i i i t 

of them.iiket, payment ot this loll, even in the Irmt-inarket, had been 

liddedat"?m- siicccssfully I'csistcd. In other parts of the market, the 
monlaw ioany i. fop the same articles, was onK’^ h/. per cart- 

toll, mi^Iit, nil. 
der diis clause 

of the act, recover such tolls as, at the time of passing of this act, w ere iisnally paid in any 
part of the said market; .and that, allhoiigh the tolls then usually paid in tespect of the 
same articles wcic ditl'crcnt in diflerent parts of die market. 

load. 
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load. The articles, in respect of wliicli the present loll 
was claimed, had lieen pitclied lor sale in tlie /)////- 
mai'ftct. Kinp; ('harhs II., by letters patent nraiited 
unto Williamf lOarl ol‘ Bidfo)d, that he. his heirs 
and assiiijiis, should aiul ini^ht 1‘rom heiieel'orth, for 
ever, have, hold, and keeji a market within the ))a- 
ri»h of SI. Paul ('oxrnt (itirdcn, hi a ci.rtain j)lacc 
there, then calleil ’I'/ic Piazid. in the coiit:tv of il/nW/e- 
.sv’.r, near the clnireh, ike.: (the limits of tin* market were 
then described,^ l<)r tlu' bnvin*r and .><ellintr of all and 
all kinds of fruits, l!o\ver'=, roots, and herbs whatsoever, 
together with all libertic'', iVee customs, lolls, stallage, 
j)iccage, and all other profits, advantage^-, and (’inoln- 
ments v.hatsoi'ver, to the like nia.rket in anv^vi^e bj'- 
longing, or with the ^aine MMiially had and enjoyed, 
lint the grant did not give' any sjx eilie loll. I’y an net 
of the fi. ;h r. Tl., rceiling the grant in (lu* pre- 
jimble, and “ that it was cNpeilietit that pro\ i'-ion should 
bo made ibr the better regniaiing and ordta’ing of the 
market, and ol‘ tlie persons resorting thereto, and for 
the more easy colleelion and recovery of the lolls and 
dues payable in ihi' said market, or in re>peet thereof; 
it was enacted, by s. .0., that it .should be lawlid foi’ the 
owner of the market, and his Ies,',ees, to demand and 
take from all jieisons who shall place, ])ilch, or exj)ose 
I'or sale, or sell, within any part of the said market, any 
fruits, flower.s, vegetables, roots, or herbs, all such tolls 
as are usually colii ctul or tak,‘u within the said Jiiarket, 
o?-which are payable for or in respect of the same;” 
and that, aftcinvards, no tolls shall be payable by any 
persons w'ho shall buy any fruits, &c. within the said 
market, f)r for or in respect of any such fj’uits so by 
them bought within the .said market, unless the same 

shall 


1820. 


Diiki* of 
JtFiifonn 
tl 'gainst 
Kmmktt. 
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ni'tiiHsl 

KilMJ-TT. 


slijill bo by them ngain placed, pitclied, or exposed for 
sale, or sold within the said market. And, by sc'ction H. 
it was enacted, “ that nothing in tijat act contained, 
should in any manner alter, vary, lessen, diminish, or 
allect the title of the Duke of lird/ord, to stallage, 
j)iccage, or any other liberties, customs, profits, advan¬ 
tages, or emoluments whatsoever to the said market 
belonging. The Ta)rd Chief .lustice was of opinion, 
that this act of parliament recognised a right in the 
owner ol‘ the market to such tolls, as, at the time of 
the act, vvere usually tak('n or collected; and he di¬ 
rected the jury to say, by their verdict, whether, in 
that part of the market, called T/ic TmU-market^ the 
toll usually collected or paid, was \d. a cart-load, or 
the larger toll claimed by the plaintifl^ The jury 
found a verdict for the plaintiiffor the larger toll. 


Manynt now moved for a new trial. 'Jdiis being a 
market created w'ithin ihe time of legal memorv, the 
plaintiff cannot claim a toll by prcscrii)tion ; and the 
grant itself not having sj)eci/ied any toll, it is clear, 
that no toll was due at common law. 2 Inslihdc, 220. 
and OshusfoH v. James {a\ are authorities in point. Be¬ 
sides, there cannot be two distinct tolls for the same 
article, in different parts of the same market. The 
53 G. 3. c. 71. tloes not create any new toll. The 
object of the legislature, as stated in the preamble, was 
merely to regulate the collection of such tolls as were 
then payable; and, for that purpose, the obligation of 
paying the toll is transferred from the buyer to the 

(n) Lutw. 1380. See also Ucddif v. U'hcelhouie, Cro.Elk. 558, 
Pahner, 77. 8C, MoorCy 474. 


seller. 
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seller. The 5th section, indeed, enacts, “ that the owner 
of the market shall be entitled to take all such tolls 
Jis arc usually taken or collected within the said market, 
or which are payable lor or in respect of the same; but 
the word or, consistently with the general intention of 
this act, must be read om /; for the intention of the 
legislature was, not to create any new right of toll, but 
merely to facilitate the collection of such tolls as were 
tlu'ii payable in the said market. The toll claimeil in 
this case, is rather in the nature of stallage, and, if it 
be stallage, it is expressly enacteil, by the Sth section, 
that the i-ight of the owner of the nnirket in that 
respect, is not to be in any tlegree ntlectecl. In /jfjiidon 
\. J[/(Toiis {rt), till* court ol’ Common Pleas were of 
o})inion, that this act of parliament did not, in any 
i('spect vary the common law right to toll. 


1S20. 


Duke of 
Bldfoko 

Emmi-tt. 


AiOwJi r C. ,1. "Fhe only ground oi the application 
for a new trial is, that the case was not correctly left 
to the jury. I was of o])inion, at the trial, that, under 
the hfth section of this act of parliament, the jury had 
only to I'lKjiiirc what lolls had been usually collecteil 
and paitl at the lime t)f passing the act; and that they 
were not to cn(|uire what rights tlie grantee might ori¬ 
ginally have had under the grant from KingC/mr/c.v If.: 
for the acts seemed to me to have bt'cn ])asscd with the 
intention ol* putting to rest all such (picstious of law, as 
to the original riglii to tell. I am still of the same 
opinion. The jury have, in this case, found that this 
toll hail, previously to the passing of this act, been 
usually paid in the fruit-market; and, whatever doubts 


(rt) 3 Jit Moor^, 10‘2t 


might 
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might havo existed under the common law, as to the 
riglit to a different toll in different })arls of the same 
market, yet tliat doubt was, 1 tliink, certainly removcil 
by tlie act of parliament. For the only question under 
that act is, as to the usage, and there seems to be 
no objection to an usage ap])licable to the jjayment of 
different tolls for the same fruits and vegetables, in dif¬ 
ferent parts of the same market. 1 think, therefore, 
that there is no ground for a new trial. 

JIaylkv J. It seems to me, liiat when the act of 
])arliamcnt is considered, the direction of the lA)rd 
Chief Justice, will be found to be <juitc right. The 
objection is, tliai it is impossible to sustain a different 
toll for the same article, in different parts of the same 
nnirket. I1‘ this had been a toll at common law, there 
wouUl be great weight in the objection. A mere 
market toll is payable by tlie buyer tjuly, but in ad¬ 
dition to this, other tolls arc payable by the seller to 
the owner of the soil. Of this sort, arc sUillago and 
piccage, wdiicli are very distinguishable iroin a common 
market toll. E(;r it has been deciiled, in the case of a 
market Jield on borough ICiiglinii land, that the former 
descend to the special heir, and the latter to the heir- 
gcncral. In this case, by the original grant recited in 
the act of parliament, the proprietor of the land was 
empowered to hold and keep a market for the buying 
and selling of fruits and vegetables, &c., together witli 
all liberties, free customs, lolls, stallage, piccage, and 
all other profits, advantages', and emoluments whatso¬ 
ever, to the like market in anywise belonging; and the 
object of the act seems to have been, to give a more 
easy remedy for the recovery of lolls. For it says, in 

the 
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the fifth section, tliat it sliall and may be lawful fur the 
owTier of the market, to demand from every person 
who shall place, ])itch, or expose for sale, or sell, ^\ithiii 
any part of the market, any fruit, &c., all such toll as 
is usually taken or collected within the said market, or 
which is payable for and in respect of the same; and 
then it proceeds to state, that the buyer shall not be 
liable for any toll; and the act not only transfers the toll 
from the seller to the buyer, but also imj)oscs it on the 
seller, where there is no buyer. It goes further, thcre- 
Jbie, than a mere market-toll, and seems, to me, to in- 
chule the case of a stallage and piccage toll; and if, 
iherelbre, a j)ersoii places or })itclies any articles for 
for sale, he is, under thib act, to })ay what is usually 
taken for placing and jiitching. If it is admitted, that 
this toll is in the nature of stallage, there is an end 
of the question; for one part of a market may be so 
much more convenient than another, for the purpose 
of exposing wares for sah?, as to justily a different pay¬ 
ment for the privilege of erecting stalls there; and if 
the usage has established a particular payment in any 
})art, it seems to me, that the words of the act arc com¬ 
petent to give to the owner that compensation, in each 
part of the market, which the usage or custom may 
have established. It is said, that in this clause, the 
word “ or” is to be construed “ andJ’ But that can¬ 
not be so, for otherwise the words “ usually taken or 
collected in the said market,” would be wholly useless. 
The true construction seems to be this: the act con¬ 
templated two distinct classes of cases, and provided, 
that if there were a settled usage, that usage should 
regulate the payment in future ; but if not, that then 
the owner of the market should take such toll as was 


1820 . 


Duke of 
nKiiKoun 
uiiuinst 
Kumittt. 
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payable. This construction gives effect to every word 
ill the clause, which, by the settled rules of construction, 
the Court is bound to do if possible. This being the 
meaning of the act, the only remaining question in the 
case, is a question of fact, as to which, it sufficient to 
say, that there was evidence on both sides, and the jury 
have dcterniined the point, 

Holrovi) .r. I think that the direction of the 
Lord Chief Justice was right, and that this was in the 
nature of stallage, rather than of a strict market-toll. 
The latter is payable by the buyer only, but here, it is 
taken from tin; seller, anti that whether his goods are 
sold or not. Now, by the r>th section of the act of par¬ 
liament, the legislature has given a right to the owner 
of the market to take such tolls as were then usually 
collected or jiaid, or such us were payable. 11^ there¬ 
fore, there was a general iisiuge, that usage was to regu¬ 
late in future; if not, then the uwner was to resort to 
such rights as he legally possessed. In the ibrmcr part 
of the clause, however, the question of right is not in¬ 
volved. In Jfcj: V. Hi) ch {«), a similar (juestion arose 
as to the construction of the charter of the corporation of* 
Liverpool, anti there it was considcretl, that however the 
usage as to the mode of election there, had originated, 
previously to the charter of Car* 2., still, if there was an 
usage in fact proved, that usage, by the charter, was to 
regulate I’uture elections; and here I think, that accord¬ 
ing to the true construction to be put upon this clause, the 
only question is, what tolls were, in fact, usually taken 
taken previously to the passing of the act; and as this 

(o) 4 r.ii. 608. 


toll 
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toll seems to me in the nature of stallage. I can see 
nothing unlawful in the owner of the market taking a 
different toll, in (liffercnt parts of it, in consideration of 
the greater convenience of situation to the sellers of the 
goods. As to the question of fact, I cannot say that 
the jury have found a verdict so contrary to the evi¬ 
dence, as to justify the Court in setting it aside, (a) 

Rule refused. 

(a) Best .1. absent in tlie liail Court. 


The Kino against (Ji.enn. 


q’HE (Icfeiulant, in this case, had been prosecutrix in 
an indietnieut for si conspinicy, upon which the 
then del'eiidants were found guilty. An indictment, 
however, was found against her for perjury, and an¬ 
other against Mart/ Whitlnj, one of the defendant’s 
witnesses. They stood for trial at the last London sit¬ 
tings, as special juries, the indictment against the de¬ 
fendant standing first in order in the paper. 

Jeremy now a})plied to quash this indictment, upon 
the usual terms. 


Moore, contra, contended, on the authority of The 
King V. Webb (a), that it ought only to be done on the 
special terms, that the prosecutor should be named, 
and that this indictment should stand in the same situ¬ 
ation as the first would have done. 


(ci) 1 Blachttone, ^160. 

C f 
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January 29Ui. 

Practice. 
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1820. The Court directed the rule to be drawn up accord*- 

wlicn the prosecutor’s name should be dis- 

TJie Kino 

u»{dmt closed: and 

Glekn. 

The rule drawn up was, that the first indictment 
should be quashed on the payment of costs by the pro¬ 
secutors, the defendant to appear on the Febtuari^; 

the issue to be joined on the second indictment to stand 
for trial in the sittings-paper in the same situation, and 
to come on for trial in the same order with reference 
to the prosecution against Maiy Whitby as the issue 
joined on the former indictment. 


Siilurilay, 
Janwirtf 29tli. 


The King against The Inhabitants of 
Mildenhall. 


In settlement 
by liirin;; and 
service, the 
pauper is settled 
where his place 
of rest is; and 
therefore, where 
a servant, who 
drove the mail 
cart, had n bed 
provided for 
him by the year 
at N., where he 
rested every 
night during 
four or five 
hours in the 
middle of th> 
night, and af¬ 
terwards re¬ 
turned back in 
the morning to 
his master’s 


^JpWO justices, by their order, dated 15lh Januaryf 
1819, removed Whiner Coohe and his wife, 

from the jiarish of Mildenhall, in the county of Suffolk, 
to the parish of Ncxmiarkct, All Sainls, in the county of 
Cambridffc, The sessions, on appeal, tjuashed the or¬ 
der, subject to the opinion of this Court on the follow¬ 
ing case: 


On the 1st oi May, 1817, the pauper being a single 
man, let himself as a yearly servant to llichard Bailey, 
of Mildenhall, in the county Suffolk, and entered into 
his service on the same day. The pauper was employed 
by his master every day from the commencement of his 
service up to the 5th of Apil, 1818, to drive the mad¬ 


house at M.J 
and usually 

wont to bod in Ids own cxrhisivo room for about two hour.: field, (liat Ids place of rest 
was in M., and that liis scttlomciit wa> tiierc nibo- 


cart 
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cart to and from Nemiarket and MildcnhalL For this 
purpose lie started every night from Mildenhall and 
arrived at Newmarket at about eleven o’clock in the 
evening; and after delivering the bags, &c., which 
generally occupied about an hour, went to bed at an 
inn in Newmarket, in a bed hired for him exclusively 
for a year, and paid for by his master. He slept until 
about four o’clock in the morning, when the mail-coach 
arrived at Newmarket from London, and the pauper 
used to get up and receive the Mildenhall mail-bags, and 
drive his cart back to Mildenhall, where he generally 
arrived at about, six o’clock. He then, after putting 
up his horse, &c., went to bed in a room provided for 
him in his master’s house at Mildenhall, and slept two 
or three hours. He was employed during the rest of 
the day in Mildenhall, as his master chose, and some¬ 
times, which w'as about eight or ten times in a month, 
he did not go to bcti at all at Mildenhall. He kept 
all his clothes, and took all his meals in his master’s 
house, ami the room and bed in which he there slept 
were exclusively appropriated to him, and he con¬ 
sidered that Mildenhall was his home, but that he took 
his night’s rest at Newmarket. He kept no clothes, 
nor any thing else, at Ntw?narket, and other persons 
occasionally slept in the same room there with him. 
From the 5th of Ap'il, 1S18, until the following 1st of 
May, he never drove the mail-cart at all, but lived 
wholly in his master’s service at Mildenhall. On the 
1st of May, 1818, he (piitted Mr. Bailey''s service. 
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Dove 7 - apd Bol/e, in support of the order of sessions. 
Here there was no question as to the validity of the 
hiring, nor the duration of the service. The tmly doubt 

C c 2 is. 
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is, where the pauper slept during the time. For the 
last twenty-five nights he slept wholly at Mildenhall, 
and during the other period he completed his night's 
rest at that place. The sleeping four or five hours in 
the middle of the night cannot be what is meant by 
the word pernoctavit, which is essential to the obtain¬ 
ing a settlement. Rex v. liingwood (a). It might as 
weli be contended that a mail-guard or coachman gains 
a settlement in each of the parishes through which the 
coach passes in the night. 


Scarlett and Chitty, contra. Here it is stated as a 
fact in the case, that the pauper considered himself as 
taking his night’s rest at Newmarket^ and the bed was 
there hived for him by the year, which is an important 
fact. If a servant’s business be such as to compel him 
to sleep in a particular parish, no doubt he gains a set¬ 
tlement there, although his daily service be in another 
place. Here he slept substantially at Newmarket, and 
the rest he had at Mildenhall was after seven o’clock in 
the morning. If that were sufficient, a labourer who 
slept in one parisli in the night might gain a settlement 
in the parish where he worked, if he slept there two 
or three hours during the day. 


Per Curiam. Here the pauper was, by the nature of 
his service, compelled to wait a few hours in the middle 
of the night for the return of the mail. During that 
time he slept there; but that sleep was not his or¬ 
dinary and sufficient rest, for after he returned to his 
master’s house at Mildenhall he went to bed in his own 


(«) 1 


room. 



IN THE 60th of Geo. III. and 1st of Geo. IV, 


377 


room, which was there provided for his exclusive use. 
He did not, therefore, go to Newmarkcl as to his place of 
rest, and unless that were so, he could gain no settle¬ 
ment there. Besides, it was for the respondents below 
to establish affirmatively a settlement in Newmarket t 
and if that is left doubtful, the Court will not quash 
the order of sessions. But here, in fact, •Mildetihall 
appears to have been the place of rest of the pauper 
during his service. The order of sessions is therefore 
right. 

Order confirmed. 


The King against The Inhabitants of Bleasby. 

J/J^^ILLTAM KIllKIIAM, with his wife Catherine 
and four children, was removed from lilcashy to 
rhiirgarton, in the county of Nottingham, by an order 
of two justices dated \\)t\\ Januari/, 1819. The ses¬ 
sions, on appeal, discharged the order, subject to the 
opinion of this Court on the following case: 

The pauper was born at Gonatslone, the place of his 
father’s settlement, in Jmic, 1785; and at Martinmas, 
1798, being then thirteen years of age, was hired and 
served for a year with James Hind, of Goiialstonc afore¬ 
said, farmer. When the pauper was about sixteen 
years of age, his father gained a settlement in Thur- 
garton by renting a tenement of the yearly value of 
10/. on which the father continued to reside during the 
remainder of the pauper’s minority, and the pauper 
continued during such period (that is, from about two 
years after the expiration of his service in Gonalstone, 
until he was twenty-one years of age,) to reside in his 

C c 3 father’# 
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The Kino 
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Saturdai/, 
Janiinrif 29th. 

Where a pauper 
being sctticcl 
by parentage in 
Jl., at the age 
of 13 years 
hired and served 
fur a year in A., 
and afterwards, 
when he was 1 d 
years old, re¬ 
turned to and 
lived witli his 
father’s family 
until lie beeaino 
of age: Held, 
that having ac¬ 
quired a settle¬ 
ment of his * 
own in it, he 
did not fol¬ 
low the settle¬ 
ment of his fa¬ 
ther subse¬ 
quently gained 
in another pa¬ 
rish, whilst tlie 
pauper conti¬ 
nued to reside 
witli him. 
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father’s house at Thurgarlon, working during the time 
as a journeymen framework-knitter, and occasionally 
paying part of his earnings to his father who was a 
labourer, as a compensation for his board. The ses¬ 
sions being of opinir)n, that the pauper had gained a 
settlement in his own right in GonahUme^ by the hiring 
and servied, and that the settlement gained about two 
years afterwards in TImrgarton by the pauper’s father, 
did not vary or affect the settlement of the pauper, dis¬ 
charged the order. 


Scarlcil anti Jialouij^ in support of the order of ses¬ 
sions. In this case, the pauper’s settlement tlid not 
follow that of his father, because he had aetjuired a set¬ 
tlement of his own by hiring and service at Gonalstme, 
And the circumstance that at the time his father was also 
settled there, cfinnot make any diflerence. This is not 
like the case of a certificated person; there his family 
cannot gain settlements by liiring and service, unless 
emancipated, and undoubtedly it has been held, that a 
liiring and service, in order to emancipate, must be in 
a third parish, and that if it be in the certifying parish 
it will not do. Ilex v. Kcd (a), Ilex v. Ingworth (I/), 
Ilex V. Halifax, (c) But this case is distinguishable al¬ 
together. Here the pauper, under the 3 W. & M, c. 11. 
gained a substantive settlement in his own right, which 
put an end altogether to his derivative settlement from 
liis father. And even if the case be put on the ground 
of emancipation, it may be safely contended, that the 
pauper was emancipated; for the acquiring a settlement 
is distinctly stated by Lord Kctij/o?i as one of the 


(c) Miur. H. C. 806 . 

modes 


(a) CatU. HI. 


(d») 8 2\ li. 53y. 
4 
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modes of emancipation, Rex v. IViffon aim Tiscam- 1820. 
Inookes. (a) - - 

'Ihu King 
unninst 

Nolan and Denman, contra. If a child be not eman- ot’** 

cipated but continues a part of its father’s family, every lii KAsuv. 
new settlement acquired by the father, is also a new 
settlement acquired by the child. And, therefore, in 
the present case, if the pauper was not emancipated, 
the settlement in Thurgarlon is his last legjil settlement. 

Now, in order to constitute emancipation, there must 
be some deliberate act of separation on the part of the 
family- Marriage or separation, after twenty-one, or 
contracting a relation inconsistent, as in the case of the 
soldier arc all deliberate acts of this description. To 
tJiese, undoubtedly. Lord Kenton adds in the case 
cited, the acquiring a settlement for himself. But 
this must be understood to be a settlement distinct from 
that of his family, for no other settlement could produce 
a separation. And in Ilex v. CoUingbmt'ii Duds (Jb), 

Lord Kcjiyon corrected his expression in this manner. 

Besides, in Rex v. Keel it was distinctly stated, that a 
party can acquire no new settlement in a place where 
he was settled before. If so, the hiring and service in 
this case gave none at Gonahtone, and then no doubt 
can remain on the point. In Rex v. Roach (c), it seems 
to have been taken for granted that if the soldier had 
returned into his father’s family before twenty-one he 
would not have been cmanci[)atcd. Here, after the 
hiring and service, the pauper returned and remained 
till twenty-one in his father’s fiimily, during which time 
the new settlement was gained by him. The contrary 


C«) 3 T.R. 355. (*) 1 T.li. 199. (» ) 6 T. It. 247. 
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(Iccision woiili! have a bud effect in separating families 
from each other. 

Abboit C. J. I am of opinion that, in this case, 
the order of sessions should be confirmed. There are, 
undoubtedly, some consequences which will follow from 
this decision, which arc to lie regretted, but they arc 
consctjucnces arising from the system of the poor laws, 
over which the Court has no control. There is, 
however, another inconvenience, I mean the great fre¬ 
quency of legal controversies, which this Court can, in 
some degree, prevent, by not departing from the deci¬ 
sions of our predecessors who have left us, as it seems to 
me, an intelligible rule upon this subject. I take it to 
be settled law, that if a child acquire a settlement of his 
own, although he may afterwards, during his minority, 
return and live with his father’s family, he does not fol¬ 
low the settlement of his father subsequently obtained. 
In this case the pauper did acejuire a settlement by the 
hiring and service in Gonnhlone; and after that time he 
derived his settlement no longer from [his father, but 
from the contract of hiring. I cannot agree with what 
is stated in Rex v. Keel on that subject; and, in¬ 
deed, the point was no part of the decision of the 
Court in that case. For the question, both there 
and in Rex v. In^ortki was, whether a certificate 
was discharged by a hiring and service in the cer¬ 
tifying parish, and the Court held, that it was not, 
on the ground, probably, that it was better to hold 
that no settlement gained in the parish granting the 
certificate, should affect the parish to whom it was 
granted, it not being a question into which the latter 
would be likely to enijuirc. Those cases are, how¬ 


ever, 
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ever, very distinguishable from the present. 1 am, there¬ 
fore, of opinion, tliat the order of sessions ought to be 
confirmed. 

Baylky J. I am of opinion, that the cases relating 
to certificated persons ought to be wholly laid out of 
tlie question, in the present case. It has long been 
considered as a point settled by Rex v. JViiton cum 
Twambrookea that the settlement by parentsige only 
continues so long as the child remains a membcT of 
the lamily, and that the settlement of a child who lias 
acquired one of his own docs not shift with that of the 
father. Then the only question is, whether this pau¬ 
per has done any act to gain a settlement of his own in 
Gomilstoue. It is said that he has not, because he had 
a settlement there before, but the words of the statute 
of the 3 IV. & M. expressly provide, that if an unmar¬ 
ried person shall so be hired and serve, he shall be 
judged and deemed to have a good settlement. It 
seems to me, that the statute having expressly provided 
this, the pauper who was hired and served a year in 
Go7ialsloiie, did gain a settlement there, anil that the 
order of sessions must, therefore, be confirmed. 

Holroyd J. I think that, in this case, the settle¬ 
ment of the son was not varied by the settlement of the 
father, subsequently obtained. The cases which have 
been cited with respect to certificates do not seem to 
me to be applicable to the present. I can see no rea¬ 
son why a party should not gain a new scttlcmeiit in 
the parish in which he had one before, where origin¬ 
ally he had it in another right, as derived front his 
father, and subsequently in his own right, under the wn- 
tract of hiring and service. I therefore fully agree with 

the 
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the Court in thinkinj; that this order ought to be 

o o 

confirmed. 

Order confirmed, (a) 

(n) Jicsl J. was absent in tlic liail Court. 


.siaurday, KiNG as^dinst Tlic Inhabitants of 

January U9tb. ^ 

Skeffington. 


Wlicrc tlic mo¬ 
ther of an ap- 
|ircntice, whose 
time liad not 
expired, applied 
to his master to 
j'ive liim up to 
her, and tiie 
master having 
consented to it, 
and all having 
agreed to part, 
the apprentice 
went away; hut 
the indenture, 
which was in 
the hands of a 
third person, 
was never ap¬ 
plied for nor 
given up: 

Held, that the 
apprenticeship 
was nut put an 
end to by this 
agreement, al¬ 
though the mas¬ 
ter said that he 
would have 
given up tlie 
indenture if ho 
had had it in his 


^J^'WO justices, by their order, removed Thomas- 
Harrison, and RiUh his wife, from the parish of 
Halstead to tlic parish of S/ir/Jinglon, botli in the county 
oi' Jjciccshr. The sessions, on appeal, confirmed the 
order, subject to the opinion of this Court on the fol¬ 
lowing case: 

The respondents proved a hiring and service in 
Skiffmgtmi by the pauper Thomas Harrison, from 
Martinmas, 1812, to the following Martinmas. The 
appellants then gave in evidence an indenture of ap¬ 
prenticeship, dated 1805, by which the pauper bound 
himself apprentice to William Dudgeon, of the parish of 
St. Mary, Leicestet', for the term of ten years. A pre¬ 
mium of 12/. was stated in the indenture to have 
been paid to Dudgeon with him by the churchwardens 
and overseers of the parish of Tugby, which was also 
stated to have been paid by them out of a cha¬ 
ritable donation fund belonging to that parish. No 


evidence, however, was given of the premium having 
been paid out of a charitable fund, except the above 
statement on the face of the deed, and the declaration 

prentice. 

Secondly, where an unstamped indenture of apprenticeship recited that a premium of 12/. 
had been paid; but added, that it was paid out of a charitable donation fund belonging to 
the parish, and tlic master being called, proved that tlie premium had been paid by the 
parish officers, who told him at the time of Jiaying it that it was charity money: field, that 
the fact of payment being proved, the recital In the indenture, and the declarations of 
the parish officers, were not ailmissiblc in evidence, so ns to bring tlie case within 
the exception in the 44 3. c. 98. t. 19U. and that the indenture, being unstamped, was 

void. Scmble, that a charitable donation fund bclouging to a parish is a public charity, 
within such exception. 


possession at 
the time, and 
afterwards re¬ 
fused to take 
back the ap- 
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of tlic parish officers at the time they paid it, that it 
was charity-money. The deed was objected to as not 
liaviiig any stamp, but the objection was over-ruled. 
The pauper served under the indenturo for four years 
in the parish of St. Marjjf Lciccslcr, when his mollicr 
applied to Dudgeon to give him up to her, she saying 
she liad ^procured another master. The master said 
she might have him and welcome. They all agreed to 
part, and the boy went away witli his mother. The 
indenture remained in the hands of the overseers of 
Tiighy, and was never delivered either to the boy or 
his mother, nor applied for by any of the jiarties; but 
the master said he would have given it up if it had been 
at the time in his possession. The overseers of Tughy 
afterwards applied to Dudgeon to take the boy again; 
but he said lie would not, adding, unless the magis¬ 
trates make me take him again, 1 liave done with liim; 
and lie never heard any thing lyorc on the subject. 

Denman, Marriott, and Dwarrh, in support of the 
order of sessions, contended, that the indenture was 
voiil, inasmuch as a premium was paid, and no stamp 
was affixed to it, as required by 44 G. 3. c. 98. And 
there was no legal evidence that the preniium was 
advanced out of any public charity, so as to bring the 
case within the exception contained in section 190 of 
that act. For if the recital in the indenture was suf¬ 
ficient, it would always be competent for the parties to 
make such a recital, and so to avoid the duty alto¬ 
gether. Nor was the declaration of the parish officers 
evidence which ought to have been received. Then, if 
so, the indenture being void ab initio, the pauper was 
sui juris when he hired and served in 18i2 in Slajfing- 
lon. But if not void ab initio, still the apprenticeship 
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was put an end to by the agreement, in 1809, betweefi' 
the mother and Dudgeon. If any thing short of abso¬ 
lute cancellation will do, this is sufficient; for the 
reason expressly assigncti, for not giving up the inden¬ 
ture, was only that it was in the hands of a third party. 
And the master afterwards refused to take the boy 
amiin. And even if this was not so, then the subse- 
(|ucnt service, in 1812, may be considered as a service 
with the permission Dudgeon; and if so, a settlement 
would still be gained in S/c^iugfon. 


Gurney, Phillipps, and Frnnciclin, contra. The objec¬ 
tion as to the want of a stamp arose and was answered 
by one and the same instrument. For if the recital be 
read to prove the payment of the premium, it must also 
be read to shew that that premium was advanced out 
of charity money. So, also, as to the declaration of 
the parish officer. That was a declaration accompany¬ 
ing the act of payment,*and qualifying it. Then, if so, 
Rex V. St. Matthexda, Bethnal-green (a) shews that this 
is a public charity within the exception. As to the other 
point, Rex v. Raw (Jb) is dcHiisive to shew that the in¬ 
denture was not put an end to, and Rex v. Harberton (c) 
is to the same effect. Then the apprentice was not sui 
juris in 1812, when the hiring and service took place; 
and, therefore, gained no settlement in Skejgington. 

Abbott C. J. If it had been shewn in the present 
case, that this apprenticeship had ever been well consti¬ 
tuted, 1 should have been of opinion, upon the autho¬ 
rity of the case oiRex v. Raw, which has been cited here, 
that the agreement between the parties in tliis case was 
not sufficient to put an end to the indenture. I think, 

{#) Burr. a. C. J74. (6) 4 3S3. (r) I 7'. J?. 139. 

also. 
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also, that the fund out of which the premium is said to 
have been paid, was a public charity within the mean¬ 
ing of the exception in the stamp-act. Bui I think 
that there is no sufficient evidence in tliis case to shew 
that the premium was in fact paid out of such a fund. 
It is stated in the case, as a fact proved by the master, 
that a premium of 12/. was paid with the apprentice. 
That being so, it would be very dangerous to say that 
the declaration of the parish officers should be admit¬ 
ted to prove the nature of the fund out of which it 
was paid, more especially when those persons might 
have been called to prove the fact. The case is not 
precisely the same as if a declaration of the parish 
officers had been offered as the only proof of jiaymcnt. 
In that case the whole declaration would have been 
receivable. But here the fact of payment was itself 
proved. Ujjon that ground I am of opinion that the 
indenture ought not to have been received in evidence; 
and, therefore, that the sessions had nothing before 
them to sliew that the pauper was not sui juris at the 
time when he served for a year in Slce^ngton. The 
order of sessions must, however, be confirmed, because 
their ultimate decision, although founded on wrong 
grounds, was correct. 


1820. 

The Kino 
against 
The Inliabit- 
anu of 
SiCKFriNUTOX. 


Baylet J. I am entirely of the same opinion. 
The respondents having proved a case of hiring and 
service, it became the duty of the appellants to shew 
that there was, at the time, a subsisting valid appren¬ 
ticeship. In order to do that, they produce an in¬ 
denture, which, on the face of it, purports that a pre¬ 
mium has been paid, and which is not stamped. Now, 
if th.at premium was paid out of a public charity, it was 
.H the 
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the duty of the appellants to prove that fact, which 
was within their knowledge, and of which the respond¬ 
ents could know nothing. An indenture of appren¬ 
ticeship is no evidence of the flicts rccitcil in it. If it 
were, the inconvenience pointed out in argument would 
occur, that in order to defraud the revenue a party 
might always recite that the premium was paid out of 
a ])ul)lic charity, whether the fact were so or not. But 
it is said that if the payment of the premium be 
pR)vcd by the indenture, this recital also becomes evi- 
ilence. That answer is not, liowever, sufficient; for it 
is plain upon this case, that, independently of the in¬ 
denture, there is direct evidence of the fact of payment. 
I think, therefore, that on the evidence this was a void 
indenture. 

IIoLUOYD J. If the recital in the indenture of ap¬ 
prenticeship, and the declaration of the parish olTiccrs, 
had been the only evidence of the fact of payment of 
the premium, I should have been of ojiinion that there 
was sidlicient eviilcnce also, that it Avas jiaid out of a 
))ublic charity. But, on looking at this case, it is clear 
to me that that fact was proved substantially by the 
master. It so, the sessions decided wronir in re- 
eeiving the indenture in evidence Avithout a stamp, 
'rheir ultimate decision aa'us, hoAA'CA’er, right, for they 
confirmed the order. 

Order of Sessions confirmed, (r/) 


(o' /-Vs/ J. rihscnt in tlu- IJ ill (\nitt. 
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Hanley, Esq. against PEprEii. 

/^SSUMPSIT by plaintiff, as funner of post-horse 
duties for Hcrlforilshire^ against defendant, a per¬ 
son licensed to let horses for travelling post, for duties 
payable by him. There was also a count for money 
had and received. Plea, general issue. At the trial, 
before Abbott at the sittings after Trinifij term, 181S, 
a verdict was found for the plaintiff, damages 5.?.; sub¬ 
ject to the opinion of this Court, upon the following 
aise: 

The plaintiff was the farmer and collector of the post- 
horse duties for the county of Herts, and the defendant 
was a person licensed to let to hire horses, for the 
purpose of travelling post by the mile, or from stage 
to stage, under a licence from other persons, who were 
farmers and collectors of* the like duties, in the county 
Muhllescx. At the time in question, the defendant 
kept the Commercial Inn, at Barnet, and resided there 
with his family. The inn is in the county of//er/.v. On 
the other side of the road, and in the county ol Middle¬ 
sex, he held stables and other buildings, in a yard, 
where he kept all his horses for hire, and where the 
()stler and his wife resided, by whom the stamp-oflico 
and posting-tickets were constantly filled up, and sent 
from the yard v.>tli the horses and chaises, when 
hired or ordered by any customer. The chaises were 
all returned to the assessed taxes, and the assessed 
duties upon them were paid in the county of Herts. 
Up to the 1st October, 1817, the defendant took out an 
licence from tl'.e collector for the county of Herfs^ 

who 
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Where an inn- 
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who was then also collector for Middlesex ; and, under 
such licences, paid the post>liorse duties to the said col¬ 
lector, up to that time. The districts then becoming 
separated, he took out a new licence from the farmer 
and collector for the county of Middlesex ; and, since 
that time, all the stamp-office tickets issued by the de¬ 
fendant, with horses, have been supplied to him by the 
farmer of the district in which Middlesex is included. 
He was applied to on the part of the plaintilf, as farmer 
of the duties for Herts, on the 25th of Februmy, 1818, 
who asked the defendant if he had taken out a licence 
for Herts ; he said he had taken out a licence for Mid~ 
dlesex, as his horses stood there, and should account for 
the duties to the farmer of Middlesex, and not to the 
farmer of //ct /s. On the H\X\o{ March, 1818, John 
Hills, a guest of defendant, in the Commercial Inn, in 
the traveller’s room there, which is in the county of 
Herts, ordered of the defendant a chaise and pair ol‘ 
horses, to be used by the said John Hills in travelling 
from thence to St. Alban's ; and defeiidaiil, previously to 
the using of the said horses, charged the amount to the 
said John Hills. The said chaise ami horses having 
been put to at the stables in Middlesex, and a stamp 
office ticket for them fillet! up there by the ostler, 
were driven up to the door of the inn, on the Hertford¬ 
shire side of the road, and there took up the said John 
Hills, and carried him to St. Alban's. The hiring by 
Hills was made at the instance and expence of the 
plaintiff in this action. The defendant had notice on 
the 12th of March, 181'8, to pay, on the 25th of the 
same month, to the plaintiff^ as such farmer and col¬ 
lector, the duties upon the aforesaid hiring; but refused 
so to do, contending that it belonged to the farmers for 

the 
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the county of Middlesex^ to whom he accounted for thei 
same. 

Bayly for the plaintiff. It might, perhaps, be con¬ 
tended, that in this case, the defendant has not acted 
bona fide in removing his horses into Middlesex ; but, 
without doing that, it is clear from 44 G. S. c. 98. 
sched. B.f by which the duty is imposed, that the place 
of residence is to be the criterion. Now, in this case, the 
residence was in Hertfordshire^ where the traveller com¬ 
menced his journey. And this is confirmed by 25 G. 3. 
C.51.S. 15.; for the iniikc^er, who issues the stamp-oflicc 
ticket, is required to put on it the name of his house or 
sign. The 27 G. 3. c. 26. s. 13. does not vary the 
case: that only provides, that th# duty shall be payable 
where the ticket is issued, tuid the innkeeper issuing it 
resides. It therefoi'e clearly contemplates, not an 
issuing by the ostler, but by the innkeeper. If so, the. 
ticket ill this case was issued in Hertfordshire^ where 
the defendant also resided. 


S89 

1820. 

Hamut 

agfnnst 

PsiTIA. 


Marryatt contra. Here, the defendant, who has 
taken out his licence from the Middlesex collector, 
ought to account for the duties to him, and he has done 
'SO. The provisions of 25 G.3. c. 51. arc immaterial 
to the present case; for, at that time, no questions 
could arise between different collectors, and therefore it 
was of no consequence, provided the duties were paid, 
in what place they were accounted for. But the 27 G. 3. 
€. 26. 5. 13. was passed for the purpose of regulating 
the matter, and provides, that the duty shall bp pay¬ 
able where the tickets are issued. Mere, diat is deme 
in Middlesex ; for they are made out there, mid there 
VoL. III. D d deliver- 
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1820. 


HANT.Er 

ngainst 

pEririiii. 


• delivered to the post-boy, who is, for that purpose, the 
agent of the tniveller. Suppose a livery-stable keeper 
resides ut a distance from his ))lace of business, and 
does not keep an inn, it is clear he must account to the 
district where his stables are, and that case is not dis¬ 
tinguishable from this. Here, the defendant’s place of 
business for posting is in Middlesex. As to any fraud 
or collusion, it is wholly out of the case. 


Abbott C. J. It appears to me, that by the true 
construction of this act of parliament, the site of the 
residence of the party, and not that of his stables, is to 
determine the district in which he is to take out his 
licence, and where the duties arc to be payable. By 
the 25 6r. 3. r. 51. *S. a separate and distinct licence 
must be taken out for each and every inn, house, or 
other place, which any postmaster or other person shall 
keep for the purpose of letting horses for hire by the 
mile or stage; and if, therefore, the construction con - 
tended for by the defendant were correct, it would 
follow, that a person who resided near the junction of 
two counties, and who had two stables, one in each 
county, would be compellable to take out two licences, 
and it would be incumbent upon him to pay the duties 
to the collectors of the one or the other county, accord¬ 
ing as the horses came out of one or the other stable. 
Now, all this confusion of accounts will be avoided by 
taking the residence of the innkeeper as the criterion 
by which to determine the district where the licence is to 
be taken out, and the duties payable. The words of tlie 
27 G. 3. c. 26. s. 13. are, that the duties shall belong 
to the district where the tickets shall have issued, and 
where the postmaster issuing the same shall reside. It 
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is said, indeed, that the tickets were issued where tliey 
were made out by the ostler, viz. in Middlesex; 
but I do not agree to that, for 1 think they were issued 
by the defendant in Hertfordshire^ where he delivered 
them to the traveller. I think, therefore, that the 
plaintiff is entitled to the judgment of the Court. 


1820. 

Hahuct 
. ogainit 
Perna. 


Baylet J. I am of the same opinion. If this had 
been a case where a party had stables for letting 
horses, and resided elsewhere, his residence not being a 
place of public entertainment, perhaps I might be of 
opinion that the site of the stables would determine the 
district where the duties were payable. But, in the 
present case, I have no doubt that the stable-yard of 
the defendant in Middlesex was not the place where he 
let the horses, and where he ought to have paid the 
duties, and that his residence on the opposite side of the 
road was so. This seems to me quite clear from the pro¬ 
visions of the 25 G. 3. c. 51., by the 15tli section of 
which the post-horse duty is imposed on the traveller, 
and the person letting out the horses is to deliver to 
him a stamp-oiGce ticket, which the traveller is to leave , 
at the first toll-bar; and the I7th section, alluding to 
this provision, speaks of it as the ticket by this act 
directed to be issued to such traveller. Now, this 
seems to me to explain the phrase used in 27.G. 3. 
c. 26. s. 13., upon which this c^uestion turns. That 
clause provides, that the duties shall belong to the 
district where such tickets shall have issued, and where 
the innkeeper issuing the same shall reside. Now, 
here, the innkeeper resides in Hetyordshirct and if, as 
appears in the clause referred to in 25 G. 3. c. 51., the 
issuing of the ticket means the delivery of it by the 

Dd 2 inu- 
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1820- innkeeper to the traveller, that also appears from the 
case to have taken place in Hetifordshire. I think, 
against therefore, there must he judgment for the plaintiff. 

Holroyd and Best Js. concurrc<l. 

Judgment for plaintiff. 


Friday, CAMPiJiiLL ugamst Lewis. In Error. 

Ffbnimy 4111, 


Wlitrcy^. being 
possessed of 
certain premises 
for a tetrm of 
years, assigned 
part of them 
over to H. for 
the residue of 
his term, with a 
covenant for 
quiet enjoy¬ 
ment, and li. 
afterwards as¬ 
signed them 
over to C .: 

,flcld, tlmt C. 
having been 
evicted by .1. S.,* 
tlie lessor of A., 
for a breach of 
covenant com¬ 
mitted by A, 
previously to 
tlie assignment 
to B,, might 
mointaiix an 
action against 
A. upon the 
covenant for 


'^I'HE declaration set out an indenture, dated Novem¬ 
ber 1st, 1803, between the plaintiff in error and 
Benjamin Cot'i), whereby, after reciting that by inden¬ 
ture, diaiedi January Istf 1801, James Barclay demised 
to the plaintiff in error, his executors, administrators, 
and assigns, certain tenements at Totieridge, to hold 
from 2/)th Marchi 1800, for the term of 21 years next 
ensuing, at the yearly rent of 70/. And that Corp had 
agreed with plaintiff in error for the absolute purchase 
of a part of the premises so demised for the residue of his 
term in them for the sum of 420 /.; in consideration of 
which plaintiff in error had agreed to pay the rent of 
70/., and all further rents that should Irecome pay¬ 
able to Barclay, and to indemnify Carp, his execu¬ 
tors, administrators, and assigns, therefrom; it was 
witnessed, that plaintiff in error did bargain, sell. 


quiet enjoy¬ 
ment, on the ground that there wan a privity of estate between A. and C. s secondly, the 
declaration having'iet out the indenture from A. to JU., in which it was recited that J. S., 
by indenture, demised to A. the premises, and it afterwards appearing on the /bee of the 
declaration, that S. had entered and ejected C. from the premises for a forfeiture; Hdd, 
tliat die Court might, particularly after verdict, presume that J. S. had a title to tlie pre¬ 
mises, although there was no express allegation of that fact. Thirdly, when part of the 
special damage laid in the declaration did not fall strictly within the covenant alleged to bo 
broken, it is to be presumed, after verdict, that the jury were, directed at the trnd not'to 
take that part into tlicir consideration. 

* * * a 


assign, 
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assign, and set over to Corp, his executors, odministra- ' 
tors, and asjsigns, certain tenements, being p&rt of tiiose 
demised by Barclay to him, to hold during all the 
residue and remainder of the said term of 21 years, 
xmth a covenant for quiet enjoyment. The declaration 
then stated that Carp entered upon the said assigned 
premises; and being thereof so possessed, by inden¬ 
ture, dated Janmiy 2d, 1804,^ assigned them over to 
ilefcndant in error, who entered and became possessed 
thereof. And then, after averring performance by 
defendant in error of all things on his part to be per¬ 
formed, it was stated, as a breacii of the covenant lor 
quiet enjoyment, that Barclay^ on the 11th August, 
ISll, had entered and gected the defendant in error 
from the premises, for a forfeiture of the same pre¬ 
mises before then committed by plaintiff in error by a 
breach of covenant contained in the indenture dated 
January 1st, 1801. It then alleged, as special damage, 
ihat defendant in error not only lost the use of the pre¬ 
mises so assigned, and was obliged to lay out divers large 
sums of money in endeavouring to defend his posses¬ 
sion thereofj but that he had also lost divers large sums 
of money expended in and about the altering, improving, 
and ornamenting the same premises. The plaintiff in 
error pleaded, first, non est factum as to the indenture 
Nonxmher 1st, 1803; secondly, a similar plea to 
the indenture dated 2d Jan. 1804 ; thirdly, that Barclay 
had not entered upon the assigned premises, and eject¬ 
ed defendant in error therefrom; fourthly, that Bar¬ 
clay had ratified the title of defendant in error, and 
that defendant in error hod peaceably and quietly en¬ 
joyed the premises; and, fifthly, that defendant in error 
had, ever since the supposed forfeiture, enjoyed the pre- 

D d 3 mises 
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mises by the licence of Barclay, All these issues 
havil^g been found for the defendant in error, the da¬ 
mages were assessed by the jury generally at 300/. 
The case was argued in the Court of Common Pleas, 
and that Court held that the action was maintain¬ 
able. (a) Whereupon a writ of error was brought. 


HuUoeJe Serjti, for th<i plnintilF in error. This action 
can only be sustained on the ground either that there 
was a privity of contract between the parties, or a 
privity of estate. There is no privity of contract; for 
that only exists with the party with whom the contract is 
made, and was put an end to by the assignment from Coi'ji 
XoLemis. In Ishcrxssood v. Oldkncm (^) Lord Ellenbormigh 
seems to have been of opinion, that, at common law, an 
assignor could not in such a case maintain covenant; 
and Thurshy v. Blant (e), Thrale v. Corn’wall (</), Bar¬ 
ker V. Dame?' (e), and Webb v. Russell {/), are to the 
same cilecl. And it is clear that under 32 11. 8. he 
cannot maintain the action, because the plaintiff in eiror 
is not 'the assignee of the reversion. Then is there any 
privity of estate? The case of -Middlemore v. Good- 
ale{g)i is distinguishable. There it was a conveyance 
in fee from A. to B., with a covenant for further 
assurance; and it was held that the assignee of BJs 
assignee, might maintain covenant against A. But there 
the inheritance passed by assignments, here only a 
chattel interest. For a term in land arid a personal 
chattel are the same in law; and the question is, whether 

(a) S B. Moorct 85. (fr) 5 M.^S. SSS. 

(c) 1 SauniL 230. (<!} 1 WUm. 165. 

(e) 5 Mod. 536. (/} 5 T, M. 401. 

(g) Cro. Cdr. SOS. 

there 
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there is not a great difference between the assignee of 1820. 
the inheritance and the ^sssisnee of a term. It is Isaid. 1 

^ • CAXFuti; 

also, that Noke v. Aaoder tb) is precisely in point. But a^dfut 
• 1 It • <* 1 Livrii. 

It does not appear, that the attention of the Court 

there called to this point; and it is too-much to say, 
that if there had been any ibing in it, it would have 
been argued in that case. 'ITiere is no allegation in 
this declaration that Barclay ligd aiiy title. It is true, 
that in the assignment from Campbell,to Cotpy it is re¬ 
cited, that he had demised ; but that would only make 
the assignment by Campbell to Conp good by estoppel, 
and an assignee, by estoppel, cannot assign over. This 
was ruled in Noke v, Awder, Then if so, the defendant 
in error is not such an assignee as is entitled to main¬ 
tain covenant. Then, as to the special damage, part 
of it does not fall within the covenant supposed to 
bo broken; and as the jury have assessed general 
damages, it is erroneous. [,AbboU C. J. The whole 
declaration consisting of one count, is it not, after ver¬ 
dict, to be presumed, that the Judge directed the jury 
to confine their attention to that part of the special da¬ 
mage only which was relevant to the covenant broken ?J 

t 

Bosanquet Serjt., contra. It may be admitted, that 
this action is not, either at common law or by 32 H, 8., 
maintainable on the ground of a privity of contract; 
but it is clearly maintainable on the ground of a pri¬ 
vity of estate. He was then stopped by the Court. 

Abbott C. J. It appears to me, very clearly, in the 
present case, that the action is maintainable, upon the 


(•) Cn, EL 975.456. 
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ground 
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ground of^ the privity of estate. It was decided^ 
in Middlmore v. Goodakf where n party grants an 
estate in fee„ wi^ a covenant for further assurance and 
his grantee grants it over to Af that A. may maintain, 
covenant a^unst' the ov^nal grantpr^ on the ground 
that a privity of estate subsists between them. Now 
1 think, that there is not any difference between that 
case and the prcMnt, and my opinion upon this point 
is confirmed by Npke v. Awder, where the questioa 
arose upon a ehattei real, and no such distinction seeme 
to have occurred to the vciy learned persons who 
argued and decided that case. It has b^n argued 
here, that the dedaratipn is defective, ofi the ground 
that there is no allegation that Barclay had any title to 
the premises; and, in support of this, l^ohe v. Awder 
was referred to. In that case, the plaintiff, in the result, 
was barred of his action, because it appeared, from his 
own shewing, that ifTing, the original lessor had no 
title; aiid it was contended there, that the plaintiff 
was in this dilemma, either that,- in consequence of the 
want of title in the original lessor, nerthing passed by 
the defendant’s grant, except by estoppelj and that a 
lessee, by estoppel, could not assign over to the plain¬ 
tiff or that the eviction by the, stranger was wholly un¬ 
lawful, in case die original lessor had a titles and then 
there was no breach of the covenant. But in thk case^ 
the eviction is not by a stranger^ but by Bareka^ him¬ 
self; and there is every circumstance from which we 
ma|t presume that Barclay had title. I am of opinion, 
therefore, that this judgment must be affirmed. 

Bavley J. It is not a valid objection, particularly 
after verdict, that Becrcta^s title is hot formally set out 


in 
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iu the decIaratiGii. .For tlie ass^ment by the plaiiithir 
io error to Cai-p is prima faisie evidence^ that the lease 
granted by Bardq^ was valid; in idditioa to this, 
it appears, that Boa^y entered .Mid evicted the ch^d- 
ant in error. The case would have been, different if it. 
had appeared, distinctly, iha^, B^fday had no titles 
to the land. But thete is a great, difference between 
the absence of any assertion^ of titi#..hnd a negation. 
Upon the other question, as to the privity of estate, 1 
am clearly of opinion that Middlemre Goodakt and 
Noke V, Awfler, are authorities to shew, that such a 
covenant runs with the estate to which it relates, whether 
it be an ^tate in fee or for a term of years. I am of 
opinion, that this jud^ent should be affirmed. 


Iff20. 



gC4iinii.L 
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Holroyd J. 1 am of opinion that this action is 
maintainable upon the covenant, whether any estate 
remain in the covenantor ox not; for it is a covenant 
running with the land. It is smd, that in this case, it 
does not appear that Barclay bad any title; and .if so, 
that the lease by Caw^U to Cory was only good by 
estoppel. But 1 do not agree with that; for it seems to 
me, upon the facts stated on the record, that Barclay 
had a good titH. It is true, that the dei^dant in error 
may take (^vantage of the estoppel; but he does not 
take by estoppel but by estate. I think the judgment 
of the Court of Common Pleas was rights and ought 
to be affirmed. 

Judgment affirm^. 

Best J. gave no opinion, having been engaged as 
counsel in. the cause. 
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The captain of J^ECL A'RATION UDOH E Dolicv of insurance dn 

a Spanuh ship, ^ r r ^ 

in order to "dollars At and from Cadiz^to any port or ports in 

prevent» ^ , 

quantity of dol- Cwfl, and from tbence tO" La Gutara. The policy 
into^thrhands** common fbriU, and described the perils insured 

whoin he"IJas**^ against to be of the seas, men of war, fire, enemies, 
tacked* Uircw*" P**'‘'‘tes, rovers, jettisons, letters of mart and counter- 
the swe inm mart, surprisals, takings at sea, arrests, restraints, and 
wasimme. detainuicnts of'all kings, princes, and people, of what 

diutclyaner. . • t- * ■ • . <• i 

wards captured: nation, condition, or quality Soever, barratry of the 
fiontipoH^a po' oiastcr and 'mariners, and of all other perils, losses, and 
licy of insurance misfortunes that had or should ccfoie, to the hurt, de- 

upon S/miiwli ' ’ 

property, suii- triuient, and damage of the said codds and merchan- 

scribed by liri- ® ® 

tis/i underwri- dizes, and ship, &c. 01* any part ther^f. The declar- 
who Atr 

time of effecting atfon, afler. Stating the promise and the subscription of 
Umfthe a^Iurtll pol>cy» ^nd the loading of the dollars, averred that 
md that Dieze YmbrechtSf & subject of the king of Spain 

was at war with interested in the dollars insured, and also that 

the state to i i - 

whom the cap- Lopez, the commander of the vessel was a subject of 

turing vessel « i i . /• 

belonged, tiiat the king of Spain, and that before, arid^t the time of 

by jettiwn,°** effecting the policy, and of the loss, open war was 

policy of in" " waged between the king of Spain, and certain persons 

surance, signi- exercIsing the powers of government in parts beyond 

throwing over- gej, vj^. ;' in parts of South America, formerly be- 
boardoflhe , ^ ^ . . 

cargo fora longing to and constituting part cf the dominions of 

justifiable w * ' • • i • 

cause; second- the King of Spain, of all which said several premises, 
ly, that it wasa , , „ , i ‘ m • i.' ' ' i i 

loss by ene- the defendant, at the time of effecting the policy, had 
mies; and 
thirdly, if not 

by jettison, in the strictest sense, that ft was something of the some kind, and therefore 
came within the words ** all oAer losses and misfortunes.*’ * 

* notice. 
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notice. It then stated, that while the ship was in the 
course of her voyage, an armed vessel proceeding from 
and manned with part of the crew of a ship of war 
carrying a letter of marque frbtn "%nd acting under 
the authority of the persons so exerdsing the powers 
of government in the parts South America afore¬ 
said, made up to the said ship in the said policy men¬ 
tioned for the purpose of a^cking the same, and after¬ 
wards did attack and capture the said ship, Whereby the 
said ship became wh(dly lost to the proprietor thereof; 
and that just before the said armed vessel did attack 
and capture, kiid while she was preparing to attack the 
said ship, in the said pdlicy mentioned, the said Joze 
Lopezy the said commander thereof, in order to prevent 
the dollars from falling into the hands of the persons 
so on board the said armed vessel, and so acting under 
the authority of the persons so exercising the powers of 
government in the said ports of South America aforesaid, 
then and there cast and threw into the sea a certain 
large quantity, to wit, 100,000 of the said dollars in 
the said policy of insurance mentioned, whereby the 
same became wholly lost to the proprietor thereof. 
To this declaration there was a general .demurrer,* and 
it was now argued by 

Campbell^ in support of the demurrer. The declar¬ 
ation in this case is insufficient, because it does not shew 
that the capture of the ship was inevitable at the time 
when the doll^urs were thrown overboard. It is* not 
stated that any resistance was made, or that there were 
no means of resistance. Assuming, however, that the 
declaration is sufficient in point of form, the facts stated 
do not constitute a loss within the poli^. It is not a 

loss 
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loss by jettison, for that term only cmnprehends the case 
of throwing overboard a part of the cargo for the sake of 
preserving the rhlnainder and the ship; that is the sense 
in which it is considered by all writers on maritime law. 
Emerson Traiti &es As^uraruSsi e, 12. s, 40., where Nu¬ 
merous authotities from other fore^ writers are coF^ 
lected, considers jettison in that sense only, even Hvhen he' 
is treating of it as the Subject of a loss within the policy. 
Secondly, Thu is not a loss witliin the meaning of the 
term enemies^ becaiue it doM not proceed immedia^ly 
from any act done by enemies, but from an act done by 
the captain under the inftuence of fear, and the effect 
of considering this as a loss within the policy will be 
to increase the risk of the underwriter, by depriving him 
of the chance df re^pture. Emmigon, indeed, c. 12. 
s. 17., lays it down," that if the captain burns his ship, 
in order to prevent it falling into the hands of the ene¬ 
my, when capture is inevitably that is a loss within the 
policy* but in the cashs put by him the loss proceeded 
irnmedudely from fire, one of the risks numerated in the 
policy, and the assured and assurers were members of 
the some state, and had a common interest in preventing 
propSrty from falling into the hands of the enemy. 
Thirdly, This is not a loss within the words all 
other losses or misfertunes for those words can only 
comprehdod losses ^usdetm generk with those described 
in the enumerated risks; here, the immediate cause of 
the lose was the aet of the captain induced by fear, and 
it is no^ therefory of the same deseriptieo. with any of 
the causesof loss described in the eiuunerated risks. In 
the cour^ of the ilrguinciit, Hadkmsen v. Bobinsm (a^ 
HutUer v. P(Ms {b)f v. Parr (c), were cited. > 

(ff) 9JB«s. r^. SiSf. (S) 4 Cuttpb. 'JOB. (c) 1 £sp. M P. 44'!. 

BamemiU 
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BamewaUf <x>ntr^ was stopped by tbe Court.' 

Abbott C. J. I am of (pinion that the. pUuntifF is 
entitled to recover. The defradant^ upon this general 
demurreri has token twoibbjectioii% one to the form of 
the declaration in which the loss is stated; the other^ 
'that this is not a loss within the policy. Now, 4ie de¬ 
claration stateo the loss thus, that whilst tbe said ship 
was proceeding on her voyage^' a certain armed vessel 
proceeding fitkn and manned with part of the crew of a 
certain ship of war, carrying a letter of marque from 
and acting under the authority of the persons so exer¬ 
cising the powers of government in the parts of South 
America aforesaid, made up to the said slup, in the said 
policy mentioned, for the purpose of attacking the 
same, and afterwards did attack and capture the said 
ship, whereby the said ship became vdiolly lost to the 
proprietor thereof. Noy, supposing the declaration 
had stopped here, and the dollars had remained on 
board, this would clearly have been a good averment 
of a loss by capture. The declaration then proceeds 
to state that just before the said armed vessel did 
attack, and whilst she was preparing to attack the said 
ship in the said pdiicy mentioned, the said commander 
thereof, in order to prevent the dollars insured by the 
said policy from foiling into the bands of the persons so 
on board the said armed vessel, thra and there cast and 
threw into the sea, a certain quintity of the same, 8ic. 
Now, taking the, whole allegation together, it a 2 q)ears, 
that at the instant when the sligi was capturec^ these 
dollars were thrown overboard by the master. It is 
not, indeed, in terms, alleged that this was necessary to 
be done; but I think we must so understand it; and, at 

any 
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any rate, that is an objection which coolcl only prevail 
upon special demurrer. indeed, the dollars had 
been thrown overboard by the miister, and the sh'ip had 
been subsequently rO'Captured, it would be a question 
for the jury, under the circfknstapces, to say whether 
he was justified in what he did. 1 think, therefore, 

. that the loss is sufficiently stated. Then the question' 
arises, whether this be a los^ for which the underwriters 
are liable. J am of opinion that this is a loss by jet¬ 
tison, o^ if not, strictly speaking, by jettiion, it is some^ 
thing ejusdem generis, and therefore &]ls within the 
general words, “ all other losses or misfortunes, &c.” 
Jettison, in its largest sfnse, however, signifies any 
throwing overboard; but, in its ordinary sense, it means 
a throwing overboard for the preservation of the ship 
and cargo, and >^0^^ the jurists treat of it in this 
sense, under tlif head of general average. The present 
case is an extraordinary spej^es of jettison. 1 cannot, 
however, distinguish it in principle, from the case where 
the captain, sets fire to his ship to prevent her falling 
into the hands of the enemy. Now it is laid down, by 

JEmerigon and Potliier^ that the underwriters are liable 

$ 

for such a loss; and I think, therefore, they are equally 
so in the present case. It is said, however, that in 
those cases, the assured and underwriters were all of 
the same nation ; so long, hpwever, as the insurance of 
the property of a foreigner is not contrary to the law 
of England^ the undel^riter who insures, must be con¬ 
sidered as placing himself in the same-situattoti as the 
foreigner; for he has undertaken to indemnify the as¬ 
sured against enemies, and that must mean enemies of 
the state of whidi the assured is a member. 1 am, 

therefore. 
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therefore, of opinion, that the plaintiff is entitled to 
the judgment of the Court. 

Bayley J. I am of the same opinion. If the dollars 
had not been thrown omrboard, it is dear that they 
would liavc fallen into the hands of the enemy, for the 
ship was, in point of fact, taken; and if the loss here 
stated had been declared upon as a loss by jettison or 
by enemies, or within the concluding words all other 
losses and misfortunes, the facts stated would have sup¬ 
ported that averment. Jettison, in its largest sense, 
means any throwing overboard. In the passage cited 
from Emcrigon, he is treating of jettison with reference 
to cases of general average, where jettison is used in a 
confined sense. But its true meaning, in a policy of 
insurance, seems to me to be any casting over board ex 
justa causa. Now was that so here ? The circumstances 
are these. J'his was a Spanish ship, and the property 
insured was Spanish, and there was a w'ar between Spain 
and her colonies. It was, therefore, the duty of the 
master, who was a Spanish subject, to prevent any thing 
which could strengthen the hands of the enemy from 
falling into their possession. Now, as money would 
strengthen the enemy, it was the du*y of the master to 
throw it overboard ; and the sacrifice of the money was, 
therefore, ex justa causa. It seems to me, therefore, 
that this is a loss by jettison. But if it be not a loss 
by jettisoti, it is a loss by enemies. It clearly falls 
within the principle stated by Emerigon, in the case of 
the destruction of the ship by fire; and I think the 
enemy was the proximate cause of loss. In point of 
principle, there is no distinction between this and the 
case of a ship burnt, to prevent its falling into nhe 

hands 


1820. 


Butler 

against 

WlLLMAir. 



104 


CASES IN HILARY TERM 


1820 . 

Butlkr 

ugaiiut 

WlLIlMAK. 


hands of the enemy, and I can see no solid distinction 
between the ship and cargo. The cargo, which, in this 
case, was money, becomes immediately convertible to 
hostile purposes. But, assuming that this was not 
strictly jettison, it is something ejusdem generis, and 
mfiy, therefore, be comprehended within the words ** all 
other losses and misfortunes.” In Cttllen v. Butlei' (a), a 
British ship of war mistaking a British trading vessel 
for an enemy, fired into and sunk her. It was con¬ 
tended, that this not being a cause of loss described in 
any of the enumerated risks, was not within the policy; 
and Hadkinson v. Robinson^ Hunter v. Potts, and Rohl 
V. Parr were cited. The Court, however, were of 
opinion, that it was a loss within the meaning of the 
words ** all other losses and misfortunes.” I think, 
that the facts stated in this cas^, constitute a loss 
within the meaning of those words. The judgment 
must, therefore, be for the plaintiff. 

Holroyd J. I think that this is a loss within the 
policy, and by jettison, for the reasons already given 
by the Court, although it be not that species of jettison 
which would be the subject of general average. It 
seems to me, also, that it is a loss by enemies; for the 
meditated attack was the direct cause of the loss. 
Suppose that the cargo, instead of being dollars, had 
been gunpowder, or other ammunition, and that, in¬ 
stead of having been thrown overboard, a part had 
been consumed, in resisting the attack of the enemy, 
that would clearly be a loss by enemies; and I cannot 

(a) Michaelmas term, 51 G, 3., not yet reported. 

dis- 
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distinguish that case from this, (a) If we were to hold 
that this were not a loss within the policy, we should 
hold out a temptation to the captain of a vessel, even 
with warlike stores on board, rather to suffer them to 
fall into the hands of the enemy, than to sacrifice them 
in this manner. It seems to me, therefore, that we 
ought to hold this to be a loss, for which the under¬ 
writers are liable. 1 think that this is a loss by jettison 
or by enemies; and also, that it comes within the words 
“ all other losses and misfortunes,” which include all 
losses of the same nature with those described in the 
enumerated risks. 


1820. 


Butle* 

against 

WUDMAir. 


Best J, This question is new in the courts of tliis 
country. Jn the absence of all authority, we must 
put that construction upon tlie contract of assurance 
which is most agreeable to justice. French policies 
arc nearly similar to those used in this country. As 
jearned French writers and the tribunals of France 
have })ut a construction upon their policies, in cases 
like the present, we may avail ourselves of their opi¬ 
nions and decisions, to assist las in deciding on the 


(.;) A loisby ji-ltison. even in its cordincil sense, viz. where goods 
arc thrown ovcrbo.iril in .i storm, for the sake of preserving the 
ship atul tlic reiiiaindcr of tlie cargo, is ut .iiully declared upon as a loss by 
perils of the sea ; yet, in that case, it nr tight be urged that the loss pro- 
cctsled iiiimcdiatcly fioin the act of tlie c ipbun, and that tlic underwriter 
was thereby deprived of all chance of t he property being saved, which 
might be the case if the storm had sudd only abated. If jettison, therc- 
fere, he a lo.' by jicrils of tin- sea, the 1 ass stated in this declaration must 
equally be a loss by cntiiiiLS. A C' ammou carrier is liable for all 
losses, except those proccciliiig fioin t! tc act of God, or the king s ene¬ 
mies. Tiie throwing oveihoard of goot Is in 31 storm to preserve tlie lives 
of passengers, has been held to he a loss jti’ocecding from the act of 
(Jon so as to excuse the carrier. See thu Cra vcsend Borge caac. (1) 


VoL. III. 


(1) 1 lioU. ulep. 7ft. 

Ee 


policy 
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policy now under our consideration, Pollikr^ in his 
Treatise on llic Contract of Insurance, c. 1. s. 2., ar. 2. 
gives the description of general risks in these words: 
“ Scront aux risques des assiireurs toutes pertes ct doni • 
mages qui arriveront sur nier et generalemeiit toutes 
fortunes do incr.” This learned writer, in the next 
page of his valuable work, states, tliat, in liis opinion, 
the underwriters are responsible for such a loss as that 
which is sought to be recovered in this case. It appciirs 
also from Kmcri^on (a), tliat there are decisions of 
the coiij'ts cjf I'raiicc, pronounced by the parliaments of 
liourdmux and Provi'iiiv, on appeals from ijiferior tri¬ 
bunals, whicii ex})ressly confirm tlic ojiinion of PoUiicr. 
In these eases, the assured and underwriters were sub¬ 
jects of the same country, but this circumstance appears 
to me to make no material dillerencc, 'Tiie defendant 
knew tijat the assured was a Sjifuiiard, and that there 
was war between her and her colonies, ami tlic in¬ 
surance is against enemies. Tlie underwriter must 
have ])resume<l that the assured would act as became a 
gooil subject of the country to which he belonged, and 
it w'as tile duty of a loyal Spaniard to prevent money 
from falling into the hands of the enemies of Sjwin. 
This loss comes within the general words of the jioliey. 
The use of these words is, to enlarge the construction 
of the terms by which particular losses arc before men¬ 
tioned, and to extend tliem to cases coming very near, 
but not precisely within the specified losses. Tims one 
of the losses particularly specified, is a loss by enemies. 
If there had been no general words, the loss by enemies 
might be said only to include an actual taking or de-- 
Structioii by the hand of the enemy, (although it may 


(a) EmcrisW} 43l» 


be 
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be observed that such a loss would lull within the other 1820. 
words, takintrs jit sea, men of war, letters of mart and ’ 

Ulti.i u 

countcriuart;) the general wonls, however, alien'd a com- a^umst 

1 , , 1 • 1 1. II WlLUilAJI 

plcte answer to such an argument, by including all 
losses which arc the consequences of justiliablc acts done 
under the certain expectation of capture or elestrucliou 
by enemies. The loss, in the present case, is the consc- 
([uence of one of those justiliablc acts. Dollars, we have 
been toltl, arc not warlike stores, but they will allbrd 
the; readiest means of procuring every instrument of 
war. It has been said, also, that this act of the cajitaiii 
deprived the inulerwritcr of the chance of re-capture. 

As the event has shewn that his conduct was not the 
ellect of a vain 1‘ear, but of a resolution wisely and 
and honestly taken, he was justi/ied in doing what he 
did, and the inulerwrilers have no right to object, 
although they might have been jilaced in a less advan¬ 
tageous situation than they otherwise would have been 
in. It is objected, that Ihl/is/t underwriters ought not 
to be made to pay for Spanish patriotism; but they 
must be liable to these })aymcnts, if they insure Spanisk 
ships against enemies, when Spain is engaged in war. 

For these reasons, I am of ojiinion, that judgment 
should be given lor the plaintilU 

Judgment for the Flaintilll 


Lloyd agahist Teell. Fndm/y 

I'cLruai'j/ ‘Illi. 


TRESPASS for mc-.no prolits, from ,///(//2d, ISI 7 , 
io Janaanj '2 l\, J8II): jilea, that defendant was, on 
the 1st of Maip 1815>, duly discharged under the 
53G,S. c. 102. (the insolvent debtors’act,) from the 


A i)Io; I’ :i clis- 

llT 

tile- iiisi lit 

(1i.|)friih t is 

no bur ii uc- 

tioii of .jiuss 
for mi-s: c pio- 
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tliougU accruing before the tliscliarg. 
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arrest in 
the city of I,on- 
doii on a bill of 
Middlesex is ir¬ 
regular, even 
though it took 
place on the 
verge of the 
county of Mid- 
iUesex, if there 
be no dispute 
as to the 

bouiidarieB. 


premises in the said declaration mentioned, and from 
the demand of the plaintiff! Demurrer and joinder: 
when the case was called on, the Court called upon 

Ballantine to support his plea. He contended, that 
it was competent to the defendant, under the insolvent 
debtors* act, to admit in his schedule the plaintiff’s 
demand for mesne profits, and so to be discharged 
from it, the whole demand being at the time due; and 
it is in the nature of a debt rather than a tort. 

Per Curiam. The insolvent act only discharges the 
debtor from the debts due by him to those who are or 
who claim to be his creditors, at the time of his 
discharge; but here, the plaintiff was neither the one 
nor the other at the time of the discharge, for he only 
claimed damages due for a wrong done to him. Those 
damages do not constitute a debt till Judgment for them 
has been obtained. 

Judgment for plaintiff. 

Hutchmson was to have argued in support of the 
demurrer. 


Hammond against Taylou. 


D. F. JONES had obtained a rule to shew cause 
why the bail-bond taken in this case should not 
be delivered up to be cancelled, upon the defendant 
filing common bail. It appeared tliat the defendant 
was arrested in Peter Sh eet, in the city of JLondmi, upon 
a bill of MidiUcsex, 


Gaseke 
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Gaselee shewed cause on an afTidavif, which stated 
that Peter Street was on the verge of the county of 
Middlesex; and also, that the defendant had, by a 
conversation with the sheriff’s officer, waived the 
irregularity. 

Junes, contra, contended, that it being admitted that 
there was no doubt as to Peter Street being in the city 
of London, it was immaterial whether it was on the 
verge of tlie county of Middlesex or not. Here the 
sheriff w'as a trespasser, and ought not to take advan¬ 
tage of his own wrong. In Chase v. Joifce (a), the 
Court distinguish between bailable process and that 
which is not so, and say that there never was a doubt 
but that the latter must be served in the county; and 
as to the waiver, the defendant cannot waive an ad¬ 
vantage to which his bail are entitled. 

Per Curiam. This arrest was irregular, and there¬ 
fore the rule must be absolute ; for otherwise the bail, 
who may perhaps have entered into the bail-bond, 
being aware of this irregularity, would be prejudiced, 
and there is no waiver on tbeir part. There being no 
dispute as to the boundaries, it is not of any importance 
that this was an arrest on the verge of the county of 
Middlesex. Under the circumstances of the case, 
however, the rule should be made absolute without 
costs. 

Rule absolute. 

00 -1 S, 4H. 
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A cJiild pigJit 
j e:ir-4 old, horn 
in I'lin/aiid, but 
holli wliosp pa- 
ronts wen- Iri.s/i, 
and uillioiil 
any sfUlfini'nt 
in Kn'Jand, 
and uliosenio- 
IIkt, al'li-r tlip 
<loath o/' luT 
first liiisl>and, 
bad inarrii'd a 
SLtllod inlnibiu 
ant of the pa¬ 
rish of A., i** 
removable, if 
eharf'eable, to 
the place of his 
birth, and is not 
within the 
.')!) (;. 3 . c. 12 . 
s. oo. 


The King against The Inhabitants of Great 

Clacton. 

'"JpHE jijiuper, John IVchh, aged about eight years, 
was rctnovfil, by an order of two justices, from the 
parish of St. Alar^j^arr!, in the borough of Ipswic/if to 
the parish of Grral Clacton, in the county of Kssc.r. 
Upon apjieal the sessions coidirnied the said order, sub¬ 
ject to the opinion of the Court of King’s Bench upon 
tlic following case: 

Walter Welsh, the pauper’s late father, was born in 
Ireland, and was married in that county in 1807, to 
A. Clalelij, Witt) Wits also born tliere. The paiiiier >vas 
born in 1810, in ihc parish of Grctt/ and the 

father died in the parisli of ^V. Margaret in 1817, with¬ 
out liaving gained any settlement in I']n<iland. The 
mother subsequently married 11. Fatjeft, a settled inha¬ 
bitant of the parish of i^l. Margaret, where she rc- 
.sided, and the paujter luid become cluirgeable. Before 
the hist marriage she hiid acquired no settlement in 
FnglamJ. 

Cooper, in support of the order of sessions, was stop¬ 
ped by the Court. 

^tcnls, contra, contended that under 5*.) G. 3. r. 12. 
s. 33. the piuiper ought to have been removed by a 
pass to Ireland. 

But The Court held that the removal was properly 
made. Without determining what might have been the 


case 
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case if the mother had been also removahle at the lime, 
it is clear here that she having at (|uire(l a settlement by 
marriage, the paiifiei’s ta^i* is to be eon^'idered as if 
he hail no parent .ilive. riien, il’ so, the clause in 
question onlv ajiplies to persons who are themselves 
born ill Irrhoidf which he was not. The order of ses¬ 
sions must, theretbre, be conlirined. 

Order confirmed. 


The King a^^rfidsf. 'Mie liibabilaiits of 

(’lIKL-MSFOItD. 


justices, by their order, removed K Spnr<f('<)n, 
and hiiii’t bis wife, and their Ino children, from 
Jh'ainfri'c to Cfirhiistonfy both in the county ol /''a.svu'. 
The sessions, on appeal,confirmed the order, subject 
to the ojiinion of this C'ourl, on the following case: 

Till'pauper, on the lath December^ JSl!, when he 
was fourteen years and six moinle- old, was bound as 
a parish apprentice, by indenture, to SpHr^con, ol’the 
parish of II(ihlr(!<b to learn the art ol* a cordwaini'r, 
and to si'rve him until the pauper should attain tlu' age 
of twenty-one. 'rhe pauper s-rved the first four years 
of Ins lime in llie parisli of IJoisltd^ when the master 
and llio j>anpcr went to and resided in the parish of 
C/idms/brd and the pauper served his master there, 
under the iiidenlurc, for the period of ‘nearly an 
year. In the year ISO!), when about two years of the 
upiirenticeship were nnex))ired, the master and appren¬ 
tice having been ajqiointed on the permanent stall’of 
the fourth regiment of Jissew local militia, of wliich the 

K c 4 liead 


1820. 


’I'Ik* Kivc 

'Hit’ lnli;i)>it- 
of 

Gill AT l.'i Al¬ 
ios. 


Siifuuhli/, 


A parisli .ip- 
pii’iilico and liis 
jn.isU’r lirlii;' 
liolll nil till' piT- 
ni.ilU'iil stall'ol’ 
till’ loi'al inili- 
ti.i, ill const 
((iit.’in i' of (lire 
ciu'iiiiisl.iiii't' 
ri’siilctl ttii'filior 
w illi hi-, iii.wtci, 
ami I'onliniK’d 
(o si’i\i’ him ill 
till’ p.iri'h of Ji. 
j’ui forty il.ivs: 

S* M.l*. I’l’hl, 

Ih.ii (hi, ifsid- 
riiiL’ n.is siilii- 
rii’iit. and iJi.o, 
ho tlion hy ao- 
qiiiii'd .1 scttlo- 
iiioiit ill /;, 
iiotivilhst,|i|i{- 
iin; I hoy Miiu 
holh iiiidor (Ik* 
(oiifroiil of 
thoir siiporior 
cllicors iluiinij 

the \ilioJc time. 
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The Kino 
against 
The Inhabit* 
ants of 
CujEUMsroan. 


JValford anti Brodrirki in support of tlic order of 
sessions, contended, that no settlement could be j^aincd 
by apprcuticesbip, unless the residence be referable to 
the apj)renticeship. Bex liarmhtj in. i/ir Mmsli. {a) 
In this case, the residence was because the jniiiper was 
serving in the local militia, and, iluriiig all the time, 
he could not be bound to obey the commands of his 
master, being bound to obey those of his commanding 
officer; he was, therefore, not sui juris. Jtfx Bcau- 
liru{b), and ail that is tlonc by the local militia acts, 
which arc the 48 G. 3. e. 111., and 49 G. 3. c. 40., 
is to make the apprenticeshi}) continue, notwithstand- 
inff this service in the local militia; but it docs not 
make such service a service under the apprenticeship. 

Jessopj) and Cooke, contra, were stopped by the 
Court. 


head quarters were at Braintree, went from Chelmsford 
to Braintree to reside there. The master had been 
appointed a serjeant; and the apprentice, a drummer, 
served the master, and inhabited forty days in the parish 
of Braintree. The pauper received his soldier’s pay, 
whilst working for his master at Braintree^ but not full 
wages; and the master refused to give up the indentures, 
till the ex})iration of the term expressed therein. The 
Court were of opinion, that the military duties, to which 
the apprentice was liable, on the permanent stall’of the 
local militia, rendered him not sui juris, anti prevented 
his gaining a settlement by the service and inhabitancy 
in the parish of Braintree. 


(l>) 5 22 y. 


(^j) 7 £asl, aSl, 


Aubott 
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Abbott C. J. In this case, I am of opinion, that 
the pauper gained a settlement by his residence in 
Braintree. It is not necessary for the Court to con- 
sicler what would havt; been the eifect, if the residence 
had been separate from that of his master, in consc- 
(jiicnce of his being in the local militia. Hero he con¬ 
tinued to reside in the same jilace with his master, and 
continued to serve him during the whole period. 'I'hat 
is expressly stated as a fact by the sessions; and it is 
not impossible, that during a great [)art of the time, 
he might be actually serving his master. It is not 
jiecessary that the party should rcsitlc in a place, be¬ 
cause he is an apprentice, so as to give him a settlement 
there; for Re.v v. Stratford on Avon (a), is a distinct 
authority to the contrary. I am, therefore, of opinion, 
that the order of sessions ought to bo quashed. 

IIayley .T. Tlu* best rule for us is to abide by the 
words ol’ the statute 6 and fF. & M. r. J 1 . Those 
words are, that if any person shall be bound an appren¬ 
tice, and inhabit in any town, such binding and in¬ 
habitation shall be adjudged a good settlement. Now 
here there was a valid binding, and the pauper j'csidcd 
in Braintree for forty days, where liis master was at the 
time, and continued to do acts of service whilst he was 
so resident. Ilis residence, therefore, was not wholly 
foreign to the purposes of the indenture, and was suf¬ 
ficient to 1 onfer a settlement. 

Holuoyd J. I am of the same opinion. The 
pauper gained a settlement in Braintree by bis resi- 

(«) llJIflrf, 17Q. 

dcncQ 
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iitininxl 

Tlic Inhahit” 
ants of 
ClIKLMSKORl). 


Saliirilni/, 

luhriifii;/ 

\n iirtliT for 
stoppiiif; ‘'l> 
an iiinu'c'i'ssary 
liiitliw.iy. niulor 

a 

s. ‘2., nin‘'l 
inadi* at a spe¬ 
cial sessions, 
and lliat fiict 
must appear 
on tlic face 
ol llie order. 


donee there. 1 sec nothing in the ease to sliew that 
his obligation to serve under the indenture was put an 
end to. It iippears to me, that his service might law¬ 
fully continue ; and, in point ol lact, it did ao continue 
during all the time. It is said, that the ground for 
his rc.sidence in lirniu/rtrj was, because he was a 
soldier; and so, in the case of Itrx v. Slratfotd on Avon, 
the residence of the apprentice was in order that lie ’ 
might be cured of a sickness. Yet, inasmuch as it 
appeared there, that he continued to do acts of service 
lor his master, notwith.standing his sickness, i( was 
hchl, that the residence was sullicient to colder a set¬ 
tlement. That case seems to me to govern the present; 
and I am, therefore, ol' opinion, that the order of ses¬ 
sions ought to be (|iiashed. {a) 

Order of .Sessions quashed. 

(ri) Ht's! .J. was absent in tin- fl.ii! Court. 


The King asi'ainsl RiriiAiii) /Snr:iM\MiD. 

'^WO justices of the ])eaco for the West Riding of 
Yorkshin’ made the following oriler, dated 21 st .SV/t- 
Innhir^ I SI 8. “MY* whose names an* hereunto sub- 
ocribed, being two of Ilis Maje.sty’s justices of the peace 
acting ill and for the said riding, having, upon view, 
this day I’ouiid that two certain public footways, leailiiig 
&c. .are uiinecc.ssary, dt) hereby order the same to be 
stopped up and discontinued Irom the jniblic use.” The 
sessions, on appeal, having confirmed the order, Bussell 
in last Trinihj term obtained a certiorari to remove 
both orders, for the purpose of quashing them, on the 
ground that the fir.st order was insufliclcnt, it not being 

there- 



T\ THE 6*0th of Gro. IIT. axd Jst of Gro. IV. 


415 


therein stated that it was made at a special sessions, 
and he cited lit v v. Thr Justices: o/' Jlhrccstosiiin'. {a) 

Jjilflcdulc and /•'. Ahhrsou sliewed cause. It is not 
recjiiisite tliat an order for stopj)inpf np an nnneces>ary 
hi'>lnvav should be inade at a special sessioji.s. This 
power was a new one iriveii for the hist time by 5 j (i. .t. 
r. (\9<. s. 2. And this is clear troiii the preanilile, 
which recite-', that it is expedii'iil that Ilis Majesty’s 
jn-'lices of the peace shonid have power, under certain 
rcifulatioiis, to sloji nj) such highways, ’riien it is to 
be supposed, that all llu‘ regulations will be round in 
that act : the words are these: “ And also when it shall 
appear, upon the view of any two or more ol llie said 
justices, that anv public highway, &c. is unnecessary, it 
ishall anil mav be lawful, by ordia* of such justices, or 
anv two of them, to stop np and sell such nnnecessaiy 
Jiighwav, &c. by such ways and me.ins, ami subject to 
such exceptions and conditions as are mentioned in the 
(1. :i. r. Now', here nothing is said of a special 

sessions. A\’here the legislature mean it to be done at 
a sjiecial sessions they have said so; foi', in the case of a 
diversion ot* a highway, tin* words are, that it shall be 
lawful, ‘‘ by order of such justices, at some sju'eial ses¬ 
sions,” to<l() if. 1 lere they have not only not mentioned 
it, but have added that it may be done by order of such 
justices, or any two of them, which could not be if the 
special ses. ams were composed of more than four; for in 
such a case it must be done by the majority jiresent, and 
this distinguishes this case from Rr.r y. ’i'hr Justices uf 
IVorcestcrshirc. There the (picstioii arose on an order 

(a) 2 H. A. 228. 


1820. 
'I'lll' KlN«i 

iiL'ilimt 

Sill 1>I>AHU. 


for 
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iSHKrrjkRD. 


for diverting a way which, beyond all doubt, must be 
made at a special sessions, and the Court only decided, 
tliat in such a ease, where the G. iJ. c. 68. gave no 
new power, but only regulated the exercise of that 
j)reviouly given by l.'i G. ii. c. 7^., the spcci.al sessions 
must be convened in the particular mode pointed out 
by the 62d section of that act. I lere it is a new power, 
and if, tlierefore, it is reejuired to be exercised at a 
special sessions, it is nut also rc({uisite that it must be at a 
special sessions so convened. If not, then, inasmuch as 
every meeting of two justices, for a special purpose, is a 
special sessions, it is suificiently apparent, on this order, 
that the act has been complied with. It may be con¬ 
tended, that the words “ saitl justices” will incorporate 
the words “ special sessions,” but that is not so; for, 
by examining the .55 G. .‘J. r. 68., and the l.'i G. .‘i. 
c. 78., together, it will clearly appear, that this cx- 
})rcssion, which is used throughout both acts, in 
every clause, merely means justices of the limits within 
which the j)articular highways happen to lie; nor will 
the words, by such ways and means, &c., do so, for 
these have only reference to the ways and means, ex¬ 
ceptions, and conditions, of selling the highway, when 
stop[)C(l up, and have no relerence to llie sto{)ping it 
up; and these will bo found detailed, in the 17th 
section of the 13 G. 3. c. 78. Here the justices have 
followed, literally, the words of the act; and great in¬ 
convenience would follow, if, six months after a way 
has been stopped, after an appeal made, which has failed, 
after the laml has been sold, and the money appropri¬ 
ated, a party, by certiorari, should be able to overturn 
all this, and that, more especially, in a case where, by 
the fourth section of the 55 G. 3. c. 68., it is declared, 

that. 
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that, after the appeal shall have been detcrinincd, it 
shall be binding and conclusive on all persons whomso¬ 
ever. If the 13 Cr. .3. r. 78. is to be incorporated with 
the 5.5 G. 3. c. 68., it should be so altogether, and tlicn 
the certiorari is taken away. \_Abbott C. J. There is 
no clause in the 5.'> G. 3. c. 68. which takes it away; 
and, unless that be so, it lies by the common law.] 

Itusselly contrii. No satisfactory reason can be given 
why au order lor diverting an highway should be made 
at a special sessions, and an ortler for stopping up .'in 
unnecessary highway should not. Indeed, the latter 
case is a fortiori; I’or there the public are wholly 
deprived of their antecedent rights, and, in the other 
case, their rights are only abridged. JSo that both 
cases are, to say the least, within the same mischief; 
and it is, therefore, fair to infer, that the intent of the 
legislature was, to include them within llic same salu¬ 
tary regulations. Plo'ia'di’Uj 366., is an authority to 
shew, that this is the sound mode of construction of an 
act of parliament; and besides, there are the words 
“ said justices,” which refer to those next ante¬ 
cedent, viz. “ said Justices, at some special sessions.” 
And if it be once esiablishcd, that this order must be 
made at a special sessions, Ilex v. 'I'bc Justices of J\br- 
ccslcrs/iire has decided, that the special se.ssions must 
be specially convened by notice to all the justices re¬ 
siding within the limits. The order, therel’ore, should 
have appeared, on tlu- lace of it, to have been in.'ide at 
a special sessions; and that not being so, it must be 
quashed for insufficiency. 

Abbott C. J. I have already expressed my opinion, 
thati in this case; the certiorari is not taken away; and 

then 
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tljc ‘11 tlio only question remaining is, whether this order 
is, on the face of it, bad, it not being stated to have 
been made at a special sessions. 1 think that it is bad 
on that ground. It seejns to me, I hat an order like 
tins imisl, under the r>r> (i. ‘A. c. 08. s. 2., be made at 
a special sessions. It is admitted, that an order lor 
diverting a road must be so made, and no reason can 
be assigned for such a provision in that case, which will 
not apply, with equal or greater force, to the present. 
I think there are words in this clause sullicient to shew 
this to bo the int(‘ntion of the lemslature. After enact- 
ing, that the Justices, at some special sessions, shall have 
])ower to divert highways, it proceeds to slate, “ And 
also, when it shall ap})ear, upon the view of any two or 
more of the saiil justices, that a highway is unneces¬ 
sary, it shall ami may be lawful, by order of such jus¬ 
tices, or any two of them, to sto]) it up.” Now the 
words “ said justices” may, as it seems to me, reler 
to the previous words, “ such justices, at some special 
sessions:” if so, it will carry the ])laiii intent of the 
legislature into eifect, ami avoid the incongruily which 
would otherwise arise. 1 am ol' oj)inion, therelbre, 
that this order, and the order of sessions conlirmiiig it, 
must be (|[uushed. 

15ayi.ky J. I am of the same opinion. It was dc- 
tcrinineil, in /ir.v v. V'/ie Jnsikrs oj' IVorccstn'sliiie, that, 
in order to constitute a special sessions properly, all the 
justices acting and residing within the limits must be 
convened; and this is a salutary regulation to prevent 
an improper exercise of such a power as the })resent. 

It seems to me that in the 0. 3 . r. 08, s. 2. the 
words special sessions” have been, by some accident, 

omit” 
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lloLKOYi) .1. I lijivc had groat doubts in the course 
of llii^ argument, whether it was necessary, uniler the 
l)artieular words oi' this clause, that such an order as 
the j)resent should he inaile at a special sessions. Hut, 
c<insidei iim the words altogether, aiul the intent ol the 
legislature, and the incongruity which would arise if we 
were to hoUl tliU’erenl regulations applicable to the })re- 
sent case, and the case where a liighway is diverted, I 
am now salislieil that it is reipiisite that the order should 
be made at a special sessions. My doubt arose iVoin Jiot 
being clearly of o[)inion that the words “ said justices” 
referreil to the worils “ saiil justices at some special 
sessioiis,” used in t])e ])revious part of the clausi'. How¬ 
ever, considei’ing that the general intention of the act 
w as manifestly to give the the public the benefit of such 
a regulation, 1 think that in tliis case the order is bud. 

Best J. The object of this act was plaiidy, as .ap- 
j)cars I'roui the preamble, to protect the rights of public. 
It t)Ught, therefore, to receive a liberal construction. 
The objec) was to give every possible degree of publicity 
to orders like the present; and w'c should entirely de¬ 
feat this if we were to give the construction lo it which 
is contended for by those who argue in .support of 
this order. For it w'ould follow, that, even after a 
special sessions, consisting of many magistrates, had 

refused 


omitted. Hut I think we niav take the words “ said 

* 

justices” as referring to the justices immediately ante¬ 
cedent, who are justices at soines})ecial session.s. Tliis 
will supply the acculental omission, and carry into 
elfect the intention of the legislature. This order is, 
therefore, bail. 
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reltised to make such an order, two justices might after¬ 
wards do so. That would be an absurd consequence, 
wliich the legislature never could have intended. The 
public inconvenience, which would arise from permit¬ 
ting such an order as this to be made not at a special 
sessions, seems to me to be greater than that arising 
in the case where a way is tliverted. 1 think, there¬ 
fore, that this order must be made at a special 
sessions. It is argued, that the legislature have not 
saiil so. Rut the words “ said justices” seem to me 
to refer to the justices at some special sessions; and, 
even without these words, I should be of opinion that 
tile words “ special sessions” must, from the manifest 
intent of the legislature, over-ride the whole cldusc. 1, 
therefore, fully concur in the opinion, that both these 
orders ought to be quashed. 

Roth orders i|uashcd. 


Sniurdaj/, HoBIIOUSE’s CilSC. 

Fcbniari/ 5tu. 


'llie writ of liA* 
bi'as corpus ut 
common law, 
although a writ 
of riglit, is not 
grantalilc of 
course, hut 
only on iiio- 
tioii in term 
time, stating a 
probable cause 
for the applica¬ 
tion, and veri. 


J EVANS movetl, on Thursday, Eehruary 3., ibr 
a habeas corpus, to bring up the body of John 
Cam llobhousc, Estjuire, on an aifidavit, that he was 
confined in Nfisi'gatc, by a warrant from the Right 
Honourable Charles Maimers Sutton, ^Speaker of the 
House of Commons, a cojiy whereof was annexed. 
Being desired to point out his objections to the W'ar- 


fied by afiida- eontcnded, that he W'as not bound to do so, 

vit: Q.iia're, 

whether under because the writ of habeas corpus was grnntjdilc, in the 
tlie stat. 31. ‘ 

Car.'i. c. y., first instance as of course; and the jiroper time for point- 

which only up- ^ 

plies to cases ing out the ilefccts of the warrant would be, upon the 
where the ap¬ 
plication is 

made to a JFudge in vacation, tlie writ K* granlablc of course. 


return 
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return to the writ. And he cited Jitw v. FliMer (a), 1820. 

where Lord Ketnion said, tluit the Court were bound „ 

' rlUBJfOljVZ 8 

to grant the writ; and he also referred to stat. 31 Car. 2., C»sc. 
c. 2. s. 10., wlierc a judge in vacation is directed to do 
it, under u penalty of fiOO/., upon refusal; which was a 
proof of the opinion of the legislature on the point. 

The Court, npon^this, (absente Jiaj/lo/ J.) granted tlie 
writ; and, upon the return of it, the prisoner, in 
person, took several objections to the Speaker’s war¬ 
rant, which were over-ruled; and he w'as, accordingly, 
remanded. The prisoner having (juitted the Court, 

Abhott C. .T. 1 wish to express my opinion as to 

the ju’opritty of granting this writ of habeas corpus. 

It seems to me, that the Court are not bound, as of 
course, and without any cause shewn, to grant this 
writ in the lirst instance. It would be a very strange 
inconsistency in the la\v oi' if we w'cro bound 

to do an act nugatory in itself, and that vvoiikl be the 
case, ili upon a view of the copy of the warrant, a 
writ was, of course, to issue, the only ellect of which 
would be, that, upon the return to it, the prisoner mu.-Jt 
be remanded. ^Vhen this application was made, we were 
referred to a dictum «)f Lord Kfnijon, in Itcx v. Floxtstr, 
and, in deference to that authority, we granted the 
writ. But I think, upon subscciueiit consideration, that 
we ought not to have grantetl it, inasmuch as it then 
appeared, that it coultl be of no use whatsoever to the 
prisoner, 'i'liere is a very elaborate opinion, delivered 
by Lord C. J. IVilmot, in 17a8, in the House of Lords, 
in answer to a cjiieslion put by that House, wliether, in 


VOL.111. 


(ii) S T. n. .S-M. 
Ff 


cases 
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1820. cases not within the 31 Car. c.‘2., writs of habeas 
corj)iis ad subjiciendum, bv the law, as it then stood, 

JIuiihoii'se’v _ *' 

tw. oujrlit to issue of course, or upon probable cause, 
verified by afTulavit. [a) He there states it to be his 
opinion, tliat those writs oiif^ht not to issue of course; 
adding, that a writ which issues on a ]>robable cause, 
verified by affidavit, is as much a t^rit of right as a 
writ wliich issues of course?. And again, page 87.j he 
says, “ 'I’here is no sucli thing in the law as writs 
of irracc and favour issuiiu; from the .fudges. 'I’liev 
are all writs of right, but they are not all writ?; of 
coin’se.” And in j)age S8. “ writs of habeas corpus upon 
imprisonment, for criminal matters, were never writs of 
course; they always issued upoji a motion, grafted 
on a copy of the commitment; and cases may be ])ut, 
in which they ought not to be granted.” 1 hcv. 1. 
Comhcrb.^\. If malefactors under sentence oftleath, in 
all the gaols of the kingdom, could have these writs of 
course, the sentence of the law might be n.spemlcd, 
ami, perhaps, totally eluded by them. The 31 Cm J. 
r. 2. makes no alteration in the practice of the courts, 
in i£ranting them: they an? still juoved for in term lime, 
upon the samefouiulation as they were before ; anil when 
a single Judge, in vacation tinu', granl“ them under 
.31 Car. 2. c. 2., in criminal cases, a copy of the coin- 
jnitment, or an allidavit of tlie refusal of it, must be 
laid befi)ro him. He must Judge, even in that case, 
whether treason or felony is specially expressed in 
the warrant of commitment; and there have been a 
great number of cases, where a doubt has arisen, on 
the fr.ime and wortling of the warrant; so that, even 
upon the act, the probable cause of bailing is really 


dis^ 


('0 U'Umot't i^iinicns unUJudi'nijnts, Si. 
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disclosed to tile Jiidij;e, inile-s llie copy of tlio coniniit- 
nicnt is refii>iod, and then the law will presinnc; every 
tiling against it; and in cases tnit of the act, which lake 
in all kinds of confinement and restraint, not for cri¬ 
minal or supposed criminal matter, and to which this 
ijuestion relates, it has been the uniform uninternipted 
practice, h«)th »>f the Court of King’s l$ench anil of the 
.lodges of that court, that the loinidation upon which 
the writ is jirayed .should ho laid before the Court or 
Judge who awards it. 1 fully concur in thi.s opinion, 
and, thereliire, I desire, that our having granted this 
writ may not be considered as any authori<y to .shew 
that this Court is bound to grant a writ of habeas 
corpus, as of course, and without any ground being 
.stated for our interlerence. 

11 w LEY J. concurred. 

Hoi.noYD J. 'I'hi* dictum of Lord Kciujon, in l{(\i 
\. A'/otccc, was the reason of our granting the writ in 
the first instance, although it was contrary to the ini- 
jn’ession on iny mind at the time. Even upon ;il (\n. 2. 
I should think it very questionable, whether the writ 
was grantable of course; for that act directs a Judge 
to grant the writ in vacation, upon \iew of the copy of 
the warrant. Now' for what jiurpose is lie to view the 
warrant, unle.ss he is to judge of the validity of the 
commitment It is admitted, that he must judge of it 
afterwards, and must either discharge or remand the 
[irisoiier accorilingly. 'I'lien why shoulil he not ilo so at 
first? "riiis, however, is not an application within that 
act, being for a habeas corpus at common law ; and in 
that case it is laid down by Lord C. J. Wdmol^ that 
the party applying for the writ must lay a reasonable 

E f 2 ground 


1 Si’O. 


lloniiofm.'s 

Case. 
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1820 , ground before the Court, in order to induce them to 
“ grant the writ. 

Iloniiouhs’s 

Case. 

Best J. When this writ was moved for, we were 
prcssetl with the opinion of Lord Knnjoii, in Itea: v. 
iUvwer, winch seemed to su])port tlie cluini then insisted 
upon. The Court did not then think tlnit that opinion 
was well founded. But, as it was a matter of great im- 

A 

portaiice to the liberty of the subject, we thought it 
])ro]icr that the matter should be well considered. I 
am now convinced, that when we see that the party, 
when brought before us, must be remanded, we are iK)t 
bound to grant the writ. It would be manifestly absurd to 
bring a person from Cornii'ull or NorthinuherUmd, when 
the Court knew, at the time when the writ was moved 
for, that the prisoner, when brought before them, 
Jiuist be remanded. ,Tbc Court, in lirx v. Srhincr [a)-, 
refuseil the writ, when it appeared that tlu‘ ])ersou ap- 
plyiiig was a })rir>OMer of war; ami the ^ame thing was 
done by the Court of Common Plea<, in the Spanish 
sailor’s case, [b) If the Cknirl could not examine into 
the legalit}" of the custody, until the jirisoncr was 
brought bel()re them, they ought to have granted the 
writs in lailh tliose eases ; but they said, as the prisofiu-r', 
must be remamletl when brought bel()re them, tliey 
would refuse the writ. The cases in whieh prisoners 
have a riiilit to the writ are where tliev are detained 
in prison, \vhcn they arc entitled to be admitted to 
bail. This right is secured to such prisoners by the 
.‘U Car. 2. c. 2. Before the passing of that statute, 
prisoners committed I’or bailable oi’ieiiees were sonie- 

(<«) '2 fJw', Tli.V. (t') '2 h('\k, /it’/f. IS'J! 
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limes kept tor a long time in prixm, without being 1820. 

l)roiiglit to trial. To prevent thia grievous oppression, —— 

III .. 1 • . IloHiiorsi’i 

the liahi'tis corpus act tlirccls, that il any person bo Case. 

committed, or detained lor any crime, unless I’or treason 
or felony, other than persons convict, or in <'xccution 
by legal }n-«cess. In? may aj)ply to the Lord Chancellor, 
or a Judge in vacation, and the })erson so applied to is to 
cause such prisoner to bo brought before him, and to dis¬ 
charge him from imprisonment, upon his recognizance to 
ajipear in the court where his ollenco is cognizable. In 
cases wliich come under this statute, a single .Judgo 
may, perhaps, he obligi.’d to grant the writ as of course, 
but in no other; and the provisions of this law do not 
apply to writs grantabic by the Court in term time. 1, 
therefore, fully concur in the opinions already pro¬ 
nounced on this subject. 

'I'lie prisoner was icmaiidcd. 


Cooper a^a'nisl. Jones, Oent. Tumiay, 

^ I'cbrUHnj 8lli. 


for title-deeds ol‘a liirin, called the )VUhj 
Staler farm, detaijicd hy defendant on tlic behalf 
of Jz/wcN CoojH-r tlie younger, under tiie following cir¬ 
cumstances: .fames Conjnr the elder having three sons, 


A tc'stator hav¬ 
ing tluir sioiis, 
flcviM'd as I’ol- 
loH's : F l(‘a\ (• 
file ll'if/it/ MiiL's 
I'anii, with tliu 

aii|i(irU'iin[ils, 


.fahirs, ,Jo/iii, ami (iron>c, made his Viill, dated Oviober 

yMUiiguit sons, 

doth, uid devi^d as follows; first, 1 leave the Mn 

equally 

Wilinf Slrfrs tann, with all appuitenants thereto be- betwmiihem, 

fitiaiv and fiiure 


alike; and J en¬ 
tail llie sai<i farm on llie male lieir, of .ind heing horn in wctiloek. 'Hiere 

hi’iiig no devise oier, it «as lield, tlial tioss-innaiiideisrould not he raised hy implication, 
and that on the death of Citw\s'<’ witliont issue, his moiety went to the heir at law. 


F f .‘1 


long- 
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1820. longingf to my two sons, Jo/m Cooper and George 
Cooper, equally between tliem, sliare and share alike, 

a^ininst and all my household jroods, and my wliolc stock of 
cattle, and husbandry ware of all kinds whatsoever, 
with all my bonds, bills, and book-debts, and cash, and 
personal jiroperty, paying all my debts, ifineral ex¬ 
pellees, and legacies hereinafter named; and J entail 
the JVil/ii/ Slalrs farm on the male heirs oi'John Cooper 
and Gcori>e Cooper, being born in wedlock. The tes¬ 
tator afterwards departed this life, without altering 
or revoking liis said will, leaving the plairillif and 
George ('ooprr, and James Cooper his ehlest son 
and heir at law, him surviving. 'I’he will was duly 
proved in the consistory court of JAlehJield. On the 
30th day of Odoher, liSlO, George ('ooper, one of the 
devisees in the said will ol’ the ll'ithp Siales farm, 
having survived tin; testator, alb’rwarcb died intestate 
and without issue. In consequence of thir. th»' plaintilf 
claimed to be entitled to the entirely of the !f///n/ 
Sfahes I’arm uiuier the will; and James ('ooper claiiiu'd 
one moiety of it as heir at law both of the testator and 
of George ('fx/pef. 


Abraham, for the plaintini No case can be cited 
where any Court have decided that for want of a devise 
over cross-remainders cannot be implied. 'I'he rule 
seems to be, that, whenever the Court can collect the 
iiiteiitioii of the testator to be lliat no part of the estate 
bhould go to the heir at hnv till the hapjicning of a par¬ 
ticular event, they will imply cross-remaiiulers in the 
mean time. In Davenporl v. Oldis {a), Lord Hard- 


O 1 AO. 57«. 


'jcklc 
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tr/r/iV decided ai^iiinst iiie ero^s-remaiiiders on the 
ground of the words several ami respective, ’ wliicli 
vvere there iiUrodiieeil; and ('tmlur v. Hill (r/), and 
IVilliama v. }h'(rv:n[l))^ proceed also on the word “ re¬ 
spective but tlujse cases do not seem to have been 
ado})ted as sound decisions; for in U'ri^^hl \. Hol- 
Jnrd (/■)» IVtilaim v. Foxun (d), aiul Doc v. JVcblj (c), a 
diliereiit rule prcvaile<l; and in the two last cases the 
Court direganled the word respective as being iniiiia- 
terial. And in Slcp/tcns v. Clicen (/'), the Lord Chan¬ 
cellor acceded to the same oj)iniou. Jt is (rue that in 
all the.-ie cases there was a limitation over; but that was 
not the only circuin'lance relied on by tin* Court ; for 
in Phipanl v. Maiiyicld (g), lV}lll\s^. relic's on the 
circumstance of the will containiim the words heirs of 

tj 

their bodii-s, as well as the limitation over. liesides, 
this is ade\ise to two only; ami in that cax' the law’ 
makes a p^'sum))liou in I'avour of cross-remaimh'rs, 
which, as has bc'cn justly observed, is almost always 
consistent with the testator’s intention, Fcnj v. 
II/life, ill) Here the testator leaves a firm to his 
two voungest sons, eipiaily between them, .ind then 
add-, aflc’r some intermediate devises, And I entail 
the ll'/ll/i/ Sfi//,c.\ larm on the male heirs ol’./cV/w aJid 
(uw^c ('noiH'c, born in wedlock.” It was, therefore, 
his intention tlud so long as any ol their male descend¬ 
ants -ur\ived, that the farm should belong to them. 
And, in oidc'r to carry this into eflect, cross-remainders 
must beim))hed in the ])resent case. 


(a Sir. 

(c) Cnnp. .31. 

(f) 1 Taunt. 2.3 J. 
(i') C798. 


(6) Sir. Tiiu 
(f/) 2 /;//.e,36. 
(/) 1/ /-a.TS. 
(Ji') L’0'‘jp, 777. 


1820. 


CoorFR 
ns ait! it 
JON'ES. 


Ff ^ 


IV.D.EvaiiSf 
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Coorax 

niiaimt 

joNfq, 


Abbott C. J. It Is admitted that no case can be cited 
in whicii the Court have defeated the claim of tlic heir 
at law, unless there are words in the will by which the 
testator has clearly indicated his intention that the heir 
at law should take nothing until the happening of some 
particular event. Now, jio such words can be pointed 
out in tlie present case. The words are, “ 1 leave the 
IVithy Stafccs farm, &c. to my two sons ,Jufni and 
George, equally betw'cen them, share and share alike.” 
And he afterwards adds, “ And I entail the JVit/iij 
Stakes farm on the male heirs of Jo/m and George, 
being born in wedlock.” Now, these latter words only 
enlarge the previous estate for life into an estate tail; 
but they leave the question untouched as to the tenancy 
in common.^ I think, therefore, that John and George 
were tenants in common of the IVi/hi/ S/rrif^s I'arin, and 
that we cannot raise cross-rcmainders between them by 
implication. The consequence of this is, that on the 
death of George without issue his shan* went over to 
James, the eldest son, as heir at law. The del’endant, 
therefore, is entitled to our judgniem. 


Bayley J. The usual ground on which the courts of 
justice have relied I’or raising cross-remainders by im¬ 
plication is the language used in the limitation over. 11^ 
from that language, it aj)poars to have been the intention 
of the testator that the whole estate should go over to 
the heir at law together, and that no part t)f it should 
descend to him till the happening ol’a particular event, 
the Court have said that cro'-s-remaimlers ought to be 
implied. In the case of P/upard v. Mansfield no such 

words 



IN THE 60th of Geo. III. and 1st of Geo. IV. 429 


words could be found, and the Court held that cross- 
remainders could not there be raided by implication. 
This case is ^tronger than that; for here there i?. no 
ulterior limitation at all. And it seems to me that in 
case we were to deciile for the plaintiiV now, it would 
next be contended, that if there was a <levise to twt) 
persons of an entire estate in tail, as tenants in com¬ 
mon, cross-remainders ought to be implied between 
them. I’lie words, “ I entail," &.c. are here not words of 
purchase, but of limitation. 1 am, therefore, of oj)i- 
nion, that the heir at law, upon the event w'hich has 
happened, became entitled to the moiety of the }Vithy 
S/akrs liirm, and that the plaint iff must be nonsuited. 


1S20. 


Cooper 

a"attist 

Jokes. 


HoiJiovnJ. J am of the same opinion, 'rherc 
must be some circumstance manilesting the testator’s 
intention to be so, in order to induce the Court to raise 
cross-remainders by Implication, even as between two 
j)ersons. Hero there is nothing from which such an 
intention can be ascertained; and that being so, the • 
rule of Jaw, that cross-remainders arc not to bo implied, 
must prevail. Here, the only efi’ect of the subsetpient 
words in the devise was to enlarge the estates tor life 
ijito (‘States tail. Biit’the devisees still remained tenants 
in common of the JVilkij Stakes larm. 


IIkst.T. 'riiiTC is n.)thing in this case from which 
we can raise ci'O'.s-remaJnders by implicati(jn. All that 
the Courts have said is, tlnit they will favour cross- 
remainders between two. Ihit from that circumstance 
alone they have never said that they would raise tluan. 
In all the cases it is the language of the dcviac over on 

wliich 
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Ttirsflai/, 
I'ebfuaiy 8tli. 

Tn ail action 
upon a bill of 
exchange with 
several imlorse- 
nieiils, by a 
plainliir who 
iiad paid the 
bill under pro¬ 
test for tile ho¬ 
nour of one of 
the indorsers, it 
was held sulli- 
cient, even upon 
special deiniir- 
rer, to stale 
that be bad 
paid the bill 
accordinjf to 
the usaf'e and , 
eiistoin of iner- 
clianls, without 
staling that be 
had paid it to 
the last in¬ 
dorsee. 
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which the Courts have relied. Hero there is no such 
devise in the will. I thinlv, llicrcfore, that the defend¬ 
ant is entitled to our judgment. 

Judgment of nonsuit. 


(Jox against Earlf. 

J^ECXARATJON upon a hill ol’ exchange, bear¬ 
ing date 2^y,t Jnhji 1819, drtivvn upon the de¬ 
fendants, payable in London^ three months after dale, 
to the order of D. and Co. for 2o0/. sterling, 

accepted by tlefendants, jind indorsed by Lh^hljil and 
Co. to Mor/ianfj anil by Mrrchmil. to liauer^ with 
several intermediate indorsements ; the last indorsee 
being Sir Jtuhard Car Glijn and C’o. 'J'hc present¬ 
ment of the bill for payment was then stated, and 
that GUfn and Co. caused it to be })rotestcd for non¬ 
payment ; ami that the }daintifls, according to the usage 
.and custom ol’ merchants, appeared before the notary 
public by w'hom the bill liad been protested, and ile- 
clared they would pay the stimc under protest, for 
honour of the second indorser i ^id that they, there¬ 
upon, according to the usage and custom of merchants, 
paid the bill, under protest. To this declaration there 
was ti special demurrer, and the cause assigned was, 
that it did not appear to whom the plaintills p.aid the 
bill, under protest, or that it w'as ptiid to the liolder; 
or that the plaintiffs became the legal holders thereof, 
by virtue of such payments, or otherwise; and now 
the case was argued by 


Parhc, 
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Parke, in support of tlio doniurrer. It docs not ap¬ 
pear that the plaiiitiils paid the bill to any person wlio 
liad a legal title to it. 'riie custom of niercliants is 
statedj in the case of Lrn'in v. Unuiclti («), to be, tliat 
the person wlio, for the lionour of .the indorser, pays 
the last indorsee the amount of the bill, may maintain 
an action upon it: but tliis declaration does not shew, 
that the party to whom tin* payment was made was 
the indorsee, or had any title to the bill. In the above 
cited case, this objection was taken upon error: and the 
C’ourt then; held, after several arguments, [Pollcxl'tii 
C. J. hiesitante,) that it was well enough alter verdict, 
for it was then to be presumed, that then' was sulliei- 
ent proof, at the trial, that it wa'- iluly paid, vi/. to 

the last indorsee. It a})pears, tliereli)re, to have been 

• 

the o})inion of the Court, that tin* objection was good, 
upon special tlemurrer; and that case is an authority in 
in point. A person jjaying, l()r the honour of a party, 
to a bill, stands in the situation of an indorsee; but, 
by analogy to a declaration by an indorsee, all the stej)s 
by which his title is made out should be statcil in the 
rlcclaration; and il' there be any defect pointed out, 
on demurrer, tin* declaration is bad. J lere the ob¬ 
jection is, that the title of the plaintiif is not properly 
made out, as it is not statetl that lie jiaid il to the in¬ 
dorsee. 


1820. 


n’gainst 
K,\kli-. 


Per ('urifuk Payment to a wrong jierson is no 
payment. If an issue were taken on the lact of pay¬ 
ment, the allirmative could not be supported, unless 
it were shewn, that the payment was made to the right 

(o) L'jtt- S9'l. 

per- 
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C(^ 

ngaimt 

Earle. 


person. In this case, it is expressly averred, that the 
payment was made according to the custom of mer¬ 
chants. There was no such averment in Levoin v. Bru- 
nrtti, and that is a material distinction between the 
two eases. 

•Judgment for the Plaintiff. 


72. V. JiichardSi contra, was to have argued in sup 
port of the declaration. 


The King against Borron, Esq, 


Wicrc a crimi¬ 
nal information 
is applied for 
against a ma¬ 
gistrate, the 
question for tlie 
Court is in)t 
whether the act 
done he found 
on investigation 
to be strictly 
right or not, 
but whether it 
jiroeeeded from 
an unjiisl, op¬ 
pressive, or 
corrupt motive, 
(amongst whieli 
fear and favour 


in last Michaelmas term, obtained a rule 
nisi, for a criminal information against the defend¬ 


ant, a magistrate for the county of Lancaster. On the 
last day of that term, ,/. Williams shewed cause again.st 
the rule, and Denman, Chitfjj, and Hill were hcartl in 


support of it. Tlie circumstances of 1 he case Averc so 
fully stated by the Lord Chief Justice, in pronouncing 
the judgment of the Courl, in the course of this term, 
that it has been thought proper to omit them here. 

Car. adv. vnlL 


ere generally 
ineliided,) or 
from mistake or 
error only. In 
tlie latter ease, 
the C’ourt will 


Aimorr C. J. In the course of the last term, a ride 
was granted, on the application of Mr. Charles Pearson, 
an attorney of the city of London, calling upon John 


not grant the Arthur Borr Oil, estiuire, one of his majestv’s justices of 
rule. Secondly, 

in the investi- peaco of tlic couuty of Lancaster, to shew cause 

gatiun of ji 

charge of felony . , , , • , 

before a magistrate, an attorney is only as a matter of courtesy pcrnntled, but has no right 
to be present; nor eau he comment on the evidence so as b) apply the law to it, unless he 
be requested by the magistrate to give his opinion and advice upon the case. 

why 
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why a ci'iniinni inforiiuition should not be exhibited 
against him, lor refusing to take the examination of two 
persons, of the names of Thomas Bichardson and Robert 
Rimmci\ on a cliarge against a third person, of having 
feloniously cut and w'ounded the said Thomas Richurd- 
so7if on the 16tli of August last, at Munehesfer. !Mr. 
Borron is a justice, acting for the Warriugloti division, 
and not for the division of Maurhrstcr, wlierein the 
offence was allegetl to have been coininitted. Cause 
was shewji against the rule, on the last day of the term ; 
and it appearing, u])on the arguments of counsel, that 
an important (|uestit)n was supposetl to be raiseil, re¬ 
garding the execution of the office of a justice of the 
peace on the one haml, and the right of tlie subject to 
ciujuiry and investigation on the other, we thought it 
expedient to jicruse the affidavits attentively, before wc 
pronounced our rule in llie ease, which coulil not, with¬ 
out gient inconvenience, be done on the last ilay of the 
terra. We have, accordingly, jieruseil the affidavits 
attentive!}', during the late vacation ; ami, u))on such 
})erusal, it apjiears to us, that the application for a cri¬ 
minal information is not sustained. The ajiplicalion is 
made against a gentleman, wlio is one of that class ol’ 
jiersons to whom this country is antler as great obli¬ 
gations as this or any oilier nation is, or ever was, lo 
any members of its community; — I speak of the gen¬ 
tlemen residing in the different parts of Enghnid, who 
act in the execution of Ins majesty’s commission of the 
jicacc, and who gratuitously devote a great po'-lion of 
their time, and.bestow; much valuable, but olten thank¬ 
less labour, in the administration of many branches of 
the law'; and, among others, in mo»t of the early, and 
in many of the mature stages of our criminal jurispru¬ 
dence. 
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(Icnce. Ill this most valuable class, many persons arc 
Ibiiiul who possess a souiul knowledge of the law, 
united with the most usel'ul and extensive practical in-* 
formation. I'hey are cant'd upon, in many cases of a 
diificnlt, and in many of a delicate kind, and are, in 
general, addressed by those who apply to them with 
the respect tliat is due to their station and character. 
The present case allbrds an unusual, if not a solitary 
instance, of address, in the laniiuau:c of demand and 
menace. They are, indeed, like every other subject of 
this kingdom, answerable to the law for the faithful and 
upright discharge of their trust and duties. Rut, 
whenever tliey have been chalk*ngcd iijwn thi.s head, 
either by way of indictment, or a])})lication to this 
Court for a criminal information, the (jucstion has 
always been, not wlu;thcr the act done might, upon 
full and mature investigation, be found strictly right, 
but from what motive it had proceeded ; whether from 
a ilishonest, opjiressive, or corrupt motive, under whicli 
description fear and favour may generally be included, 
or from mistake or error. In the Ibrmer case, alone, 
they have become the t)l)jecU of punishment. To 
jnmish as a criminal any person who, in the gratuitous 
exercise of a jiublic trust, may have lallcn into ci*ror 
or mistake belongs only to the despotic ruler of an 
enslaved poojile, and is w'holly abhorrent from the 
jurisprudence of this kingdom. Uj)oii these princij)Ic.s, 
the present application to this Court is to be decided 
by us. Rut even if it were to be (Iceidctl uj)on a more 

strict and rigid rule, we should not be able to find any 

• • •- 

error or mistake in the coiuluet of Mr. Uunon, ex¬ 
cept, pcrliaps, that of having shewn too much attciilion 
to au application made to him in a most improper and 

unbe- 
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unbecoming monncr. Mr. ('harJes Pcarsou, I.midottf 

the person now applying to tins Court, informs us, 
by his affidavit, that he was retained, on the !2:Ul of 
October last, by Thomas Richardson^ of Manchester, to 
bring before the jjroper tribunal a charge which he 
liad to prefer against an individual, whose surname is 
mentioned, for having feloniously^, &e. cut and wounded 
the said I'homas Richardson, on the Kith of Aui^tsl, at 
Manchester. He then proceeds to mention the facts 
of the case, as communicated to him by JVionias 
Richardson, all the material parts u hereof are also men¬ 
tioned in the affidavit of 'IVioinas Richardson, and such 
of them .'IS arc said to have been witnessed by Robert 
Rimmer are mentioned in his allidavit also. Affidavits, 
to be sworn by these two persons, wert; [)re])ared by 
Pearson, after his return to London, ami sent dowii by 
him to Manchester; and their affidavits, now before 
the Court, appear to contain many expressions not 
likely to be used by persons of their situation in life. 
'I’he&e affidavits })resent two facts very important to 
the present enquiry : first, that the name of the j)er- 
son, by whom the sup})osttd felony was committed, was 
unknown to Richardson and Rimmer at the time, and 
not discovereil until after the assi/es, which had inter¬ 
vened between the subject of complaint and the appli¬ 
cation to Mr. Bonon ; secondly, that the attack upon 
Richardson was made wantonly and wilfully, after the 
meeting at Manchester lied been disi)ersed, by the au¬ 
thority ol* the justices acting in that district, when 
Richardson was going from the jilacc of meeting peace¬ 
ably, and alone; at a time, therefore, and under 
circumstances, in which those who had ordered the dis¬ 
persion of the meeting, whether sucli order had been 

pro- 
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properly or improperly given, could not be responsible 
for the act of the supposed offender. Pearson further 
states a measure adopted by himself, for the purpose 
of satisfying himself that liichardson had not mistaken 
the person accused, in which he appears to have con¬ 
ducted himself with becoming caution. The first of 
these facts, namely, the discovery of the name of the 
oflender, after the assizes, docs not apjiear to have 
been communicated to Mr. IJorroti, According to the 
rc})rcsentation made to him, the supposed offender was 
living at Manchester^ not having fleii, nor being likely 
or expected to fly from the calls of justice. The latter 
of these facts, namely, the time and circumstances of the 
alleged offence, w’cre, at the first interview, mentioned 
to Mr. liorron, but his attention was not then, or after¬ 
wards, called to them as it ought to have been, in order 
to remove the ground of his disinclination to interfere, 
which was manifested at the first meeting. On the 
contrary, Mr. liorron was informed, as the reason for 
applying to hiin to exercise his autliority on a matter 
arising in a part of the country in which he did not 
reside, and for which he had never acted, that the jus¬ 
tices acting for the Manchester division had refused to 
enquire into some similar charges against the yeomanry, 
alleging that they might be, in some sense, considcrerl 
as connected with the proceedings of that day, and as 
such, so iniplicatcd, as to render it improper for them 
to take cognisance of the charges. And it is obvious 
to us, and was apparent at the time, that Mr. liornm*& 
reluctance to act on the occasion was grounded on the 
consideration, that his brother justices were in some way 
connected with the subject of complaint. It was the duty 
of an attorney to have pointed out the distinction. For 

such 
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such purposes, and perhaps for such alone, can the pre¬ 
sence of an attornev be useful on such an occasion. It 
appears, further, by the affidavits on each side, that Mr. 

desired a day to consider of the matter, and, before 
his final refusal, consulted another justice of the county, 
wlio agreed in opinion with him, as to the conduct 
proper for him to adopt; and the fact of such consult¬ 
ation, at least, if not the opinion of the other justice, 
was made known to Pearson. The reason of Mr. 
Jhrron\ refusal to act, as furnished to the Court by the 
affidavit of Pearson^ was, that he dcclineil any official 
interference with regard to individuals who could with 
difliciilty be separated from the magistrates of Man^ 
Chester on legal grounds. From Mr. Borron'^ affidavit, 
also, it appears, that this was the reason assigned by 
him, though much more at large; more, indeed, than 
W'as necessary. By ]\Ir. Borrotis affidavit, it also ap¬ 
pears to the Court, for the first timCy that he accom¬ 
panied his then refusal with expressions to the following 
effect: “ I by no means, however, wash it to be under¬ 
stood, that 1 shrink from any responsibility on this oc¬ 
casion, from personal inconvenience or trouble; and 
that if I am directed by the Court of King's Bench, to 
which you intimate your intention to apply, I shall, 
fbarlcs.-ily, and without regard to any party, proceed to 
investigate the charges submitted to me; charges, which 
not being now cntertaineil, cannot be attended with 
any further < on sequences, than the not securing the 
persons of the individuals charged, during the interval 
to the next assizes, when bills of indictment may be 
preferred, wdiicli my refusal docs not prejudice; a cir- 
cumslancc which, considering the lapse of time that 
has intervened, from the day tlie cause of complaint 
VoL. HI. G g 


487 

1820 . 


The Kiira 
against 
SOKBOK. 


arose, 



438 


CASES IN HILARY TERM 


1820 


The Kinq 
auiiinst 
JiOKHOK. 


arose, wilhout tlic party’s absconding, gives rise to little 
apprehension of such an event taking place.” Now, if 
this oiler to investigate the charges, in ease this Court 
should direct Mr. Jimron to do so, had been com¬ 
municated to us by the affidavit of Pearsoiit most 
undoubtedly, we would not have granted a rule 
for a criminal information. The suppression of the 
oiler necessarily leads us to discharge the rule with 
costs, according to the usual practice in cases of tins 
kind, and induces a strong suspicion, that the appli¬ 
cation was maile i’or a very diilerent purpose I’rom that 
of having the matter of Jlic/uirdson's complaint investi¬ 
gated by a justice of the county; ibr Mr. JSotron^s 
refusal was made on the 26th of October^ and a man¬ 
damus might have been moved for on the sixth or 
seventh of llic following month; and it is not surmised, 
that the person accused had absconded, or that an ulti¬ 
mate failure of justice is likely to occur. There arc, how¬ 
ever, some other circumstances in this case, which the 
Court cannot leave unnoticed, 'rhe whole conduct of 
Pearson towards Mr. Jiorro/ij as detailed by Pearson 
himselli was highly indecorous. An attorney applying 
to a justice of the peace, to act in a matter arising out 
of his district, addresses him, throughout, in a tone of 
demand, he tells iiim the nature of the complaint, im 
forms him that persons to prove it arc in attendance, 
requires him to take their examination, and adds, 

“ and 1 shall then take leave to comment upon the 
evidence, in order to apply the facts to the law of the 
case, and to obtain from you a warrant for the appre¬ 
hension of the accused.” Now this comment upon the 
evidence, is a thing which an attorney had no right to 
make. An attorney has no right even to be present at 

such 
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such an enquiry. The presence of an attorney, on 
such occasions, is often permitted, as a matter of 
courtesy ; his assistance is sometimes desired, and if his 
advice and opinion are asked, it is proper for him to 
give them; but he is not to take leave, uninvited, to 
obtrude his commentaries upon the case. Much less 
can it be endured, that he should say, on an occasion 
like the present, even in a respectful manner, “ I make 
this u})plication to you, as a ministerial ofticer; and, if 
you refuse to hear the evidence, I shall consider your 
refusal as a neglect of your magisterial duty, and shall 
apply to the Court of King’s Bench, by information or 
otticrwisc, for redress.” This was not an occasion on 
which a justice of the peace was to act as a ministerial 
ofticer; on the conti*ary, he was to exercise a judicial 
discretion on a subject important in itself, and ren¬ 
dered peculiarly delicate, by the situation in which he 
stood. Whatever respect there might be in the manner 
of the address, its language was unfit and unbecoming. 
Yet was language of the same threatening import ad¬ 
dressed, the next day, in a prepared written notice. 
The paper delivered to Mr. Borron, when he returned, 
after consulting Mr. Jjjjoriy and befoi’e he had expressed 
his decision, concludes in these words; “ and I do 
Iiereby give you notice, that if you refuse or neglect to 
hear such evidence, and to take such examination, I 
shall apply to the Court of King’s Bench, on the first 
day of next Michaelmas term, for a criminal inform¬ 
ation against you, the said tTohn Arthur Borron^ for 
having for fear or favour, refused to hear and examine 
witnesses touching and concerning a felony committed 
within the said county of Laiicastei'i of which you arc 
one of the justices, as aforesaid.” Little of that high 
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minded and honourable sentiment, which usually influ¬ 
ences the gentlemen who act in the commission of the 
peace, could be expected from one who should yield 
to such a tlireat. And we should be wanting in the 
discharge of our duty, if we forbore to express our 
disapprobation of such language. It is necessary only 
to add, further, that as the application to this Court, 
appears to be the act of Mr. Charles Fearson^ the 
costs of the rule must be paid by him. 

Rule discharged, with costs. 


WeAm^ay, 
FAruary 9tll. 


Arnitt against Garnett. 


Under Uic stat. 
of the 8 AnnCf 
c. 14. the sherill' 
IH bound to re- 
lain one year’s 
rent out of tho 
proceeds of a 
tenant’s goods 
taken in execu¬ 
tion, provided 
lie has notice of 
the landlord’s 
claim at any 
time while the 
goods or the 
proceeds remain 
in his hands; 
and the Court, 
upon motion, 
ordered the 
same to be paid 
to the landlord, 
even where tlie 


RULE nisi htul been obtained by Tindal ctilling 
upon the sherilF of the count}' palatine of Lniicas- 
fe7', to shew cause, why ho should not pay over to JVil- 
liam Gregson all money received by him for the proceeds 
of a sale of certain goods of the defendant, seized under 
a writ of execution at the suit of the j)laiiitifl’ on the 
premises of occupied by the defoiidant. It ap¬ 

peared, upon the affidavit, that the sherilf had seized 
the goods of the defendant in execution, and had actu¬ 
ally removed them to an auctioneer’s for sale before nine 
o’clock in the morning; at that hour he received notice 
from the landlord, who then first heard of the execution, 
to retain for the amount of his rent. After this notice, 


notice was given slicrift’ sold the goods in execution and refused to 

niter the rc- ^ 

niovai of the ppy ovcr the aiiiouiit of a year’s rent to the landlord. 

goods from the 

pretnises. 


Pdrl-e ilow shewed tausdj Thu goods liad been re¬ 
moved from the premises before any notice was givcrij 

and 
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and the ghcriff was, therefore, afterwards justified in sell¬ 
ing them without paying the year’s rent to the landlord. 
The latter cannot distrain the goods which arc taken 
in execution, and the object of the SAnnCf c. H*. was 
only to remedy this, and to give to the landlord a spe¬ 
cific lien on the goods to the extent of one year’s rent. 
The notice comes in lieu of a distress; and as the latter 
would be too late when the goods arc removed, so the 
notice ought, in like manner, to be given whilst they 
arc on the premises, Jlcmhctt v. Kinqmn. (a) All the 
authorities shew that the shcrilT is not bound to retain, 
unless he has notice from the landlord before the coods 
are removed, JVaring v. Dcxodctrij (/>), Pafgrave v. 
IVindhnm {c) and Smith v. Jtu.vcll. (r/) At any rate the 
Court will not ilccidc such a point on motion, but 
leave the landlord to his remedy by action, w’hcrc it 
might be more solemnly considered ; and the more so, 
as it appears on some of the aflidavits, that there were 
sidficient goods left for the landlord to distrain upon : 
and non constat that in an action he would obtain the 
lull amount of the year’s rent, as he might have dis- 
traineil on the residue. 


1820. 

Arnitt 

afiainst 

Carnstt. 


Ahboti' C'. .1. Unless we were to repeal this act of par¬ 
liament we must make this rule absolute. The statute says 
in express lenns, that no goods shall bo taken by virtue 
of any execution unless the party at whose suit the execu¬ 
tion is sued out, shall, before the removal of such goods 
from olf the pj cmises, pay to the landlord a year’s rent. 
It is true that the sheriff docs not become a wrong-doer 

(b) 1 Sir. 97. 

(d) 3 Taunt, 400. 

i>y 


(,») 2 U’lls. MO. 
(r) liVr. 212. 
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by the act of removing the goods, until he has notice of 
the landlord’s claim, and perhaps a notice may bo ne¬ 
cessary to support an action against him as a wrong-doer. 
That, however, is no reason why the landlord should 
not have his rent. Here the sheriff’ had notice of the 
landlord’s claim, while the goods were unsold, and he 
had the means of payment in his hands. Wc are 
bound, I think, to hold him responsible to the landlord 
for the year’s rent. If wo were not so to hold, the 
consequence would be, that all the goods might be 
swept away, before the landlord could know of the 
execution, and he would lose his rent. 

Bayley J. This is a very plain case. The statute 
says, that the goods are not to be taken unless the 
plaintiflT shall, before removal, pay the year’s rent. 
The effect of the argument in this case would be, that 
the sheriff’might remove instantcr, and that by so doing 
the landlord might be deprived of his rent; that wouUl 
operate as a repeal of the statute. 

Holuoyd J. The landlord is clearly entitled to his 
rent, unless he has waved his right. The statute ex¬ 
pressly says, that the goods arc not to be removed unless 
the plaintiff pay the I'cnt. It is true, that no action 
would lie against the sheriff’ for any act done by him, 
before he had notice of the landlord’s claim ; because, 
until such notice the sheriff’ could not be a wrong-doer, 
but as long as the money remained in the hands of the 
sheriff^ the landlord’s right was not gone, and notice 
having been given before the money w’as paid over to 
the plaintiff, I think the sheriff is responsible. 

Best J. concurred. 

Rule absolutes 
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Taylor against Niciiolls. 

^RESPASS, fjiuirc clausum frcgit. Pica, first, not 
guilty, upon which a verdict was fouml for the 
plaintiff; secondly, a justification of a public right of 
Avay generally (not setting out the way by meets and 
bounds) over the locus in quo. l?eplicalion, admitting 
the right of way, and new assigning extra viani. Issue 
on the new assignment. Verdict for the plaintiff on the 
new a'^signment, with Is. damages. The Master taxed 
the plaintiff his full costs. A rule having been obtained, 
calling on the jilaintiff to shew cause why the Master 
should not review his taxation. 

Gnrncy and Chiliif shewed cause, and relied upon 
/tsserw Finr/i (a) and Martin v. J^illancc {h), as autho¬ 
rities expressly in point. 

Marri/at, JValJuntj and Broderick, contra, 'fhe new 
assignment is in tlie nature ol* a new declaration. The 
plaintiif would not be entitled to more co.^ta than da¬ 
mages, unless the Judge certified, or it ajipearcd upon 
the pleadings, that the title to the freehold came in 
question. The right claimed is of a ])ublic way, and 
the way is admitted upon the record; and the only 
question upon the pleadings was, whether ^he defend¬ 
ant deviated from the way, and that doe.s not involve 
any question as to the freehold. J. It involvc.s 

(fl) 2 Lev. 234. (b) 1 Eatt, 3SO. 
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To trespass 
rpiare elaiisiini 
(K'lend- 

:int ])le;iiiei{ not 
guilty, and a 
jll^tilieation of 
;i of way ; 
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mitted the 
rif'ht of Avny, 
and new assijin- 
ed eitia viiiii). 
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the question, whether the plaintiff has a freehold sub¬ 
ject to an incumbrance.] In Oregon/ v. Ormcrod («), the 
authority of Aszer v. Tinch and Martin v. Vallance were 
doubted. 


' Abbott J. I am of opinion that the plaintiff is en¬ 
titled to his full costs. If we were to hold otherwise 
we should act contrary to all the authorities upon the 
subject. The case of Asm' v. Finch {b) was decided 
soon after the passing of the statute 22 & 2.3 f'er. 2. 
c. 9., and the rule there laid down has been acted upon 
in many subsequent cases. In Martin v. Vallance this 
Court considered that the practice had been so long 
settled, that it was then too late to question the pro¬ 
priety of it. And I think we are cqu.ally precluded 
from entertaining the question at the present time. 
This rule must, therefore, be discharged with costs. 

Rule discliargcd with costs, 
fn) 4 !>S. [}<) ‘2 LMl. 


Saturday, TIic KiNG aimiist Hj3N«y IIunt and Others, 

J’ebruorif 12tn, 

llie Court will Xhk dcfcnilant. Hunt, a few days before the end of 
gestion to be term, had obtained a rule nisi for a ccrtioniri to 

record*f for the rcmove the i^idictmcut found against himself and others 
H °thc\rijd the last iMUcaster assizes, for a conspiracy, in order 
ofamisdemean- suggestion might bc cutorcd on the record for 

our in*o an ad- 
joining county, 

where tJicre appears a rcason.ablc ground on the aflidavits for believing that a fair and im¬ 
partial trial cannot bc had in the county where the ▼enuo is laidj and the suggcbtiun need 
not state the facts from whence such inference is to bc drawn. 


the 
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the purpose of carrying the trial into such other county 
as the Court should direct. The affidavits, which were 
several, stated, that the indictment arose out of a sup¬ 
posed conspiracy, connected with the proceeding of a 
numerous meeting, held ni Manchcslcr on the Kith of 
Augioif last, 1819, and that that meeting had been dis- 
persetl by an attack of the military, directed by a body 
of the Lancasthirc magistrates ; that among the military 
w ho attacked them were the Maiichrsier and Salford, 
and Cheshire yeomanry, the privates of whom consisted 
chiefly, and the officers entirely, of ojiiilent manufac- 
tmaa's, and landed proprietors, in Ltmeashire and 
('he.shlre, and that a very great and general prejudice 
existed throughout the county of f.ancaster, and 
amongst the persons who were likely to servo upon 
juries, as to the nature and object of the meeting in 
(jueslion, and as to the share which the defendants had 
taken in it; and, therefore, that they could not have a 
fair and impartial trial in the county of iMncaslcr. 
At the time of obtaining the rule, it did not appear, 
upon affidavit, that the other defendants (who were not 
jn-esent) had assented to tlie application. But, on this 
day, whei'i cause was shewn, that defect Avas supplied 
bv a messeniier having been sent doAvn and Iiavinjj re- 
turned from Manchester, where they resided, with their 
consent in writing. » 
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The Ailome’i-ixencrat and Solicitor’-General shewed 
cause. Tliey [U’oduced the freeholders’ book for the 
county of Jjnncaster, verified by affidavit, which ap¬ 
peared to contain the names of about 8700 freeholders. 
And they referred to the case of Ilex Harris {(t), in 


(a) o Iho'v. 


wliich 
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18 :^ 0 . which the Court refused an application to change the 
■ place of trial, upon the ground that the aflidavits 

uffainst only in that case stated the apprehension and belief 
of the applicant. It there appeared that there was 
a list of 600 persons qualified to serve on the jury, 
and the Court there said, that as there was no fact 
suggested to warrant the conclusion, that there coultl 
not be a fair and impartial trial, the rule must be dis¬ 
charged. In JRex V. Waddington^ distinct facts were 
suggested as the ground for the application. 

The defendant. Hunt, in person, contended, that in 
this case sufiicient ground for the application did ap¬ 
pear. Upon the affidavits it is sworn, that the Man¬ 
chester and Salford yeomanry, as well as the LaJicashirc 
magistrates, arc directly interested in the question; and 
yet it is clear, that if they, or any of their relations 
or friends, were returned on the jury pannel, it would 
be no cause of challenge. And he referred to the 
language used by T^ord Kenifon in Rex v. Waddingtoii. [a) 

The Court delivered their opinions seriatim; and, after 
observing that it was of the highest inijiortancc that the 
administration of justice should not only be pure, but 
above all suspicion, they said that, as upon the affida¬ 
vits it did appear that if the trial took place in the 
county of Lamaster, it might possibly hapj)cn, that 
persons might be summoned on the jury whose opi¬ 
nions might be tainted with very strong prejudice, but 
whom it would, nevertheless, not be competent for the 
defendant to challenge, they thought that the applica- 

(a) He read Uiis case from a pamphlet. 

tion 
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tioii should, upon certain terms, be granted; adding, 
that those terms became necessary only in conscijucnce 
of the gross neglect on the part of the defendants, in 
having suffered nearly two terms to elapse before they 
applied to the Court. They then pronounced the 
followinff rule ; “ It is ordered, That a writ of certiorari 
shall issue direct to the justices of oyer and terminer in 
ami for the county of Lancaster^ to return into this 
court an indictment found before them against the said 
H. 11. and others, for certain misdemeanors, and that 
unless the said defendants shall, within ten days now 
next following, procure the said indictment, and also the 
recognisance conditioned to appear and plead in this 
court thereto immediately, and to appear ])ersonally at 
the trial of the said indictment, and acknowledged by 
such of the defendants as are now under recognizance, 
in such sums as are mentioned in their present recog¬ 
nisances, and by the same or other good and suflicient 
bail, to be returned into this court; and, also, within 
such ten days, cause appearances and pleas for all the 
defendants to bo entered in this court, with the proper 
suggestion of carrying the trial into the county of York, 
a writ of procedendo shall issue to carry back the said 
indictment: and it is further ordered, that service of 
any rule noticed or other matter upon Mr. Charles 
Pearson, shall be deemed good service on all the defend¬ 
ants, and that they shall all concur in reducing the spe¬ 
cial jury, the prosecutor being at liberty to carry down 
the record for trial, and defendants consenting to take 
short notice of trial, and that if there be any delay on 
the part of any of the defendants, so as to prevent a 
trial at the next Yoi'k assises, a writ of procedendo 
shall issue.” 
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Ill the course of the argument a doubt was suggested 
hy whether, unless some distinct fact were 

stated in the suggestion, it would not be a inis-trial; 
whereupon the record in I(e.r v. Waddington was sent 
for into court, and it was found that no such distinct 
fact appearcil in tlic suggestion in that case. The form 
of such a suggestion is as follows; 


Hex 

V. 

//. H, and others. 


} 


And thereupon the said Ilcimf 
Hunt, &c. say, that a fair and impar¬ 
tial trial of the issue above joined 


cannot be had by a jury of the county of Lancaster, and 
that it is convenient that the trial of the said issue should 


be by a jury of the county of York, which is a county 
next adjoining. Which allegation of the said II. H., &c, 
the said coroner and attorney of our said lord the king, 
who, for our said lord the king, in this behalf prose- 
cuteth, doth not deny, but doth admit the same to be 
true. Therefore let a jury, &c. 


JIvs'i'Ea (is^atn^l Battyk and Another. 


To a declaration 
ill an action 
on the case 
lOLindcd in 
tort, aidcaofnot 
guilty of the 
niccsinen- 
1 in de- 
.tiuii within 
>ars, is bad 
iipi II special 
tic urrer. 


declaration stated, that before the committing of 
the grievances by the defendants therein after men¬ 
tioned, the defendants, as brokers or factors, had in their 
custody and jiossession certain goods and merchandizes, 
to wit, 3000 hides, belonging to persons trading under the 
lirm oi'(irnhain, Higgi and Co., and that defendants had 
requested the plaintilf to accept and pay two several bills; 
of exchange, amounting together to 2.500/., drawn by 
the defendants iijion him, and to sell the hides and ap¬ 
ply 
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ply the proceeds towards the repayment of the amount 
of the bills. It then stated, that the defendants, intend* 
ing to deceive the plaintiff^ and to induce him to tie- 
cept and pay the said bills, wrongfully, fraudulently, 
and deceitfully represented to the plaintiff, tliat the 
hides were the proper goods and incrchandizcs of 
them, the defendants, and that they delivered and de¬ 
posited the same with the plaintifl* for the purpose of 
the same being sold and the proceeds thereof applied 
as aforesaid, whereas, in truth, they were not, and the 
defendants well knew them not to be the proper goods 
and merchandizes of them, the defendants; but that the 
same were in their custody as brokers or factors only. 
It then averred, that the plaintilf, by means of the 
aforesaid representation, was induced to accept, and ac¬ 
tually did accept the bills, and paid the sjune when due 
to the holders, and that afterwards, liaving sold the 
said goods and merchandizes, a certain action was 
commenced by Graham, Iligf'i and Co. against the 
jdaintifl'for the recovery of the proceeds, in which ac¬ 
tion they recovered judgment for 1GI5I. the amount of 
the proceeds, and IM. Ibr costs, whereby the j)laintiir 
hath lost the security of the said goods and merchan¬ 
dizes for the re-paymcnt of the amount of the bills, 
and had been forced to pay to Graham, Bigg, and Co. 
the sum adjudged to bo paid to them, and hath .also 
been forced to expend other monies in and about ilc- 
fending the said suit hO j^rosccutcd .against him. Plea, 
first, not guilty of the said supposed gricv.anecs; se¬ 
condly, that the defendants were not guilty of llie said 
supposed grievances in tlic said declaration mentioned 
within six years next before the exhibiting of the bill 
of the plaintiff. To this plea there was a demurrer 

and 
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and the causes assigned were, that although the cause of 
action in the declaration mentioned did not accrue upon 
the committing of the grievances therein mentioned, 
yet that the defendants had pleaded that they were not 
guilty within six years, instead of pleading that the 
causes of action did not accrue within that time. The 
case was argued at Serjeants^ Inn at the sittings before 
last Michaelmas term, by 

Jiarnewall, for the plaintiff*. This plea does not, in 
the language of the statute, state that the plaintifl* had 
“ no cause of action” within six years, but merely that 
the defendants were not guilty of the grievances men¬ 
tioned in the declaration within that time. Now, that 
may be substantially true, and yet the plaintiff may have 
had a cause of action within that period ; for the gist 
of this action is not the false representation which was 
made by the defendants, but the damage which resulted 
therefrom. It is clear, upon these pleadings?, that the 
term grievance applies only to the w'rongful act done by 
the tlcfcndants, and does not comprehend the consequen¬ 
tial damage. Tor the declaration commences by stating, 
“ that before the committing of the grievances therein- 
after mentioned.” The term grievance, therefore, means 
an act committed by the defendants, and that in this 
case was the false representation. This plea, there¬ 
fore, denies that the false representation w'as made 
within six years, but it docs riot deny that the 
damage accrued within that time. Until a damage 
accrued from the false representation, the plaintiff had 
no cause of action whatever, Itubcrls v. Head, {a) It is 
sufficient, however, upon special demurrer, to say, that 
the word grievance is a word of doubtful import, and 

(a) IG East, SIS, 


that 
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that by using this form of pleading, the defendants do 
not clearly shew to the Court that the plaintiff had no 
cause of action within six years. The old precedents 
of pleas of the general issue in actions on the case, or 
of the statute of limitations, do not contain the word 
grievance, or any word equivalent to it. In trespass, 
the plea is, not guilty of the trespass: and’in actions on 
the case, founded in tort, the general form is, not guilty 
of the premises, or that the cause of action did not 
accrue within six years. And he referred to 3 Inst. 
Cl. 270. Winch's Enl. 83. Vid. Ent. 56, Hast. 
Enl. 124. 

Puller, contra. If the argument on the part of the 
plaintiir prevail, the common form of pleading not 
guilty of the grievances is bad upon special demurrer. 
The term grievance, however, is sufficiently large to 
comprehend both the wrongful act done, and the re¬ 
sulting damage. Tor, until a damage result to the 
plaintiff from the wrongful act, it does not become a 
grievance to him. In a case tried at the last Eondoii 
sittings (^^), a similar question arose in an action of as¬ 
sumpsit. More than six years had elapsed since the 
contract was broken; but the damage liad accrued 
within that period. My Lord Chief Justice was ol 
opinion, at nisi prius, that the statute of limitations be¬ 
gan to run from the time of the breach of the contract, 
and not from the time of the happening of the damage. 
In M^Fadzc/i v. Olivant (6), the plaintiff declared 
that the defendant had made an assault upon his wife 
and seduced her, whereby the plaintifl’ was deprived of 
the comfort and society of his wife; the defendant 
pleaded not guilty of the premises within six years. It 

(6) 6 £ast, S87» 

was 
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was contended, upon a general demurrer, that the plea 
ought to have been that the cause of action did not ac¬ 
crue within six years, because the gist of the action w'as 
the consequential damage, viz. deprivation of society. 
Lord EUenboroughf however, is reported to have said, 
that the cause of action in those cases arose from the 
time of the injury done by the defendant, by the cor¬ 
ruption of the body and mind of the wife; for from 
that time she is less qualified to perform tlic duties of 
the marriage state. 'I’hat case, tlicrcforc, is an autho¬ 
rity to shew that tlio statute of limitations begins to 
run from the time of the act done by the defendant, 
and not merely from the time of the happening of the 
consequential damage. 

Cur. adv. vuU, 

Abbott C. J. In the course of this term delivered the 
judgment of the Court. This case was argued before us 
at Serjeanis'Inn, before Michadmas term. It being then 
supposed that some matter aj)plicable to this case might 
arise on the argument of another cause on a motion lor a 
new trial, upon a ([uestion regarding the ellecl of the 
statute of limitations, v/e postponed giving our jiulgment 
in the present. The other cause has been since argued 
and decided, but it is not necessary now to pronounce, 
whether our judgment given therein be or be not ap¬ 
plicable to the present case; because we arc all satisfied 
that the plea in this case is bad. By the statute 21 Jac. 1. 
c. 10. s. .'J., it is enacted, that “ all actions upon the 
case (other than for slander) shall be brought wiUjin 
six years next after the cause of such actions or suit, 
and not after.” And from the passing of the statute to 
the present case, the invariable form of pleading the 

sta- 
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statute to an action upon the case for a wrong (as 
this action is) has been to allege, that the cause of 
action did not accrue within six years next before the 
commencement of the suit. It is important to the ad¬ 
ministration of justice, that the usual and established 
forms of pleading should be observed, in order that the 
parties to the suit may know, with certainty, what is 
the point intended to be tried, and that the judge and 
jury may not be perplexed at nisi prius, by controversy 
and argument, upon the effect and import of the issue 
joined on the record. The import of this plea is 
doubtful, and was made the subject of argument before 
us. If its import be really the same as an allegation, 
that the cause of action did not accrue within six years, 
there can be no reason assigned for a departure from 
tlic usual forms. And if its import be different, then 
it is not a plea warranted by the statute, and, certainly, 
it is not a good plea at the common law. Every plea 
ought to be certain; it it be argumentative and uncer¬ 
tain it is bad. We think this plea is bad on that 
ground, and therefore there must be judgment for the 
plaintiff. 


1820. 

Dtstkk 
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Viiller then applied for leave to amend, by pleading, 
that the cause of action did not accrue within six years. 
And, upon his stating that he had been misled by the 
precedents of pleas, of the general issue in actions on 
the case founded in tort, and that at the time of the argu¬ 
ment the Court had not expressed any doubt as to tlie 
form of the plea, leave was given to amend on payment 
of costs. 


II h 


VoL. III. 



4S4 


CASES IN HILARY TERM 


1820. 


King, Esq. 
prietors 


against The Company of Pro 
of the With AM Navigation. 


A local clraliN 
ajrc act pro- 
\ i(lc‘(l, timt tlio 
owners iiiul pro« 
prietoni ol' 
lands, [by and 
at whose fxjnmce 
certain banks 
should he made 
Jar the jmrposes 
of the drainu"!’,) 
their heirs siiul 
assigns, should 
be reirnhursed 
such expellees, 
or such share 
thereof as 
should be asccr> 


^^SSUMPSIT. The case stated, that by a local 
act, 2 G. 3., entitled an act for draining and pre¬ 
serving certain low lands called the FenSf lying on 
both sides the river Witliamy in the county of Lincohiy 
and lor restoring and maintaining the navigation of 
the said river, from the high bridge in the city of 
Lincoln through the borough of Boston to the sea, cer¬ 
tain commissioners were appointed, styled general 
commissioners, for the purpose of executing the works 
of drainage therein mentioned, and carrying into effect 


tuiiicd hy cer¬ 
tain coiTiiuis- 
bioners appoint¬ 
ed under the 
act; and a sub- 
seipicnl act, 
which imposed 
an additional 
tax upon those 
lands, provided 
that such tax 
bhould not be 


the other provisions of the said act. Under the 
authority of this act, it was intended that certain bunks 
should be erected along or near the course of the river 
Withaniy through the several townships, including, 
amongst others, the township of Marliuy situated in a 
district called the First District of IjOXd Lands or Fens, 
mentioned in the said act. It was further declared. 


that it should bo lawful for the said general commis¬ 
sioners, or any seven or more of them, to charge, 
amongst other lands, all the low lands and fens in the 
said first district, with such equal yearly rates as to 
them should seem necessary for the purposes of such 
drainage, so as the same did not exceed one shilling 

the commissioners to have been necessarily expended in making banks. The act also con¬ 
tained clauses, wliereby tenants for life or in tail were especially enabled to borrow 
money, and to charge tlic lands with it, for the purpose of defraying the expences of 
making banks under these acts. J. S-, who had expended HOOl. in making banks, after¬ 
wards sold his lands, without reserving to hiraself or taking any notice in the conveyance 
of tlic rcimbursemant above mentioned j and llie commissioners having subsequently de¬ 
termined the amount of the reimbursement: Held, tltat the purchaser, and not J. S., was 
entitled to receiTS it. 


payable until 
the repayment 
of sucli of the 
above expences 
as the owmrs 
and proprietors 
if the said 
lands for the 
time brinf!, 
should make 
appear to the 
satisfaction of 


per 
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per acre. The commissioners commenced, under the 
authority of the said act, the works of drainage therein 
mentioned, and which they partially executed; but the 
banks along or near the course of the river Witliam, 
through the said townships before mentioned, were, 
amongst other of the said works, left undone, in conse¬ 
quence of the funds appropriated to the drainage not 
being sufficient for its completion. By the 37 G. 3., 
which was an act passed to embank and drain the 
open and iincmbanked lands and grounds lying between 
the Dalcshcad Dijkc and the river Witliami in the 
several townsliijjs before enumerated, all in the county 
of JJncolHf it was enacted, that for the draining, pre¬ 
serving, and effectually securing the said lowlands from 
floods, the commissioners therein named should, as 
soon as conveniently might be after the passing of that 
act, embank the said low lands with good and sufficient 
banks, in the manner and of the dimensions therein 
expressed. A part of the works directed to be executed 
under this second act, consisted of a bank along or 
near the course of the river Witham^ and it was pro¬ 
vided that the directions therein contained for defray¬ 
ing the cxpcnces of making the said bank over the said 
low lands, along the course of the river Witham, should 
not preclude or prejudice the owners and in'oprietors of 
lands respcclivchp hp and at *whose expcnce the said banks 
sJumld he made, their respective heirs or assigns, fro7n 
being reimbuned the said expe?ices, or such share thereof 
as the said genct'ol commissioners appointed under 2 G. 3., 
at any of their meetings to be held for executing the said 
act, should allow to have been necessat ily expended in 
making the said bank ; but that such owners and pro- 
prietors, their respective heirs and assignSf shoidd be 

H h 2 entitled 
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entitled to he reimbursed the said expences^ or such share 
thereof as aforesaid^ out of the monies 'which at any 
time thereafter shotdd be raised by the said general 
commissioners, under the authority of the 2 G, 3., 
for the further execution of the works of drainage 
therein directed, at such time or times, and in such 
proportion and form as in the judgment of the said 
general commissioners, should afford to the owners and 
proprietors of the said low lands to be embanked and 
drained by virtue of 37 Cr. 3. such and tlie like benefit 
and advantage, in respect of the said lands, as other 
owners and proprietors of lands lying on both sides of 
the said river Witham, cither already had or should 
thereafter receive under the authority of the 2 G. 8., for 
or towards the making and erecting banks of the like na¬ 
ture, next the said river Witham, for the protection and 
defence of their said lands respectively. The cxpcnce 
of erecting the bank in the township of Martin was 
directed by the 37 G. 3. to be borne by the owners of 
the low lands there, by an acre-rate, not exceeding five 
pounds per acre. The works dircctetl to be executed 
under this second act were comj>Ietcd, and the plaintifti 
who was the owner of certain lands in Martin, im¬ 
proved by the said drainage, and which were liable to 
the expence of such works under the last-mentioned 
clause of that act, paid in discharge of such tax the 
sum of 800/. Ry the 52 G. 3. the company of pro¬ 
prietors of the William navigation, the present defend¬ 
ants, were incorporated, with power to improve the 
navigation of the river Witham. The said company 
engaged to execute certain of the works, which were to 
have been done by the general commissioners under 
the first-iuciUioncd act, and, among others, the banks 

aloiiiT 
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along or near the course of the Witham, For the pur¬ 
pose of defraying the expcncc of completing the works, 
which were to have been executed by the said general 
commissioners, and otlier charges, a further tax of 
1^. 6(1. per acre was imposed upon these lands in Martin^ 
and of l5. per acre on the other lands there. And it 
it was provided, that this tax of I 5 . 6il, per aere should 
not, nor any part of it, notwithstanding the provisions 
therein contained in relation thereto, attach upon the 
said lands or any of them, or accrue or become payable 
in respect thereof^ until so much and such part of the 
cliarges and expences incurred in the making and cor¬ 
recting the bank of the said river Witham through the 
said several parishes and places of Timhcrland, Timber- 
land Thorpe, /rr/Zeo/, Martin, Litm-ood, imdi Blankncy, 
should be jiaid and dischargeil a$ the otvficrs or pro¬ 
prietors of the said lands for the lime being should make 
appear to the satisfiction of the said general commis¬ 
sioners, was necessarily expended in making and erect¬ 
ing the said bank. And that all such monies, after the 
amount thereof should have been ascertainetl, as by 
the said act w'as directed, should be recoverable from 
the said company of proprietors, by such and the like 
wavs and means as other monies due and owiiiff from 
the said company could and might bo recovered. After 
the banks and other works, erected under the .S? G. .‘h, 
had been coiujiletcd, and the sum of 800Z. paid by the 
plaintiff^ vi/. in the year 1804, the plaintilF sold and 
conveyed his low laiuU in the said parish of 
without reserving to himself, or taking any notice in 
such sale and conveyance of the compensation or reim¬ 
bursement mentioned in the .S7 G. 3. Long after such 
sale and conveyance, and after the passing of the third 

H h 3 act, 
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act, viz. in the year 1817, the general commissioners 
determined that the amount of tlic reimbursement to 
be paid in respect of the said low lands in Martin^ sold 
by the said plaintiff, amounted to the sum of 470^. 9.?., 
and had been necessarily expended in making and 
erecting the bank mentioned in the said acts of the 
2 G. 3. and .37 G. 3., and certified the same in writing 
accordingly. This determination and 'certificate were 
communicated to the company of proprietors, and pay« 
ment of the said sum was demanded by the plaintiff 
some time in the year 1818. Notice was, at the same 
time, given to the company of proprietors, by the pci'- 
sons to whom the plaintiff’ had so sold and coiiveyeil 
the said lands, and who have continued to be and still 
are the owners of the same, that they were entitled to 
receive the same sum, as being the owners of the said 
lands. 

This case was argued last term, by Denman for the 
plaintiff, and Ualf^uy for the defendants. For the 
plaintiff, it was urged, that the word “ reimbursed” im¬ 
plied that the same persons who had paid should re¬ 
ceive back a part of the money paid by them. And the 
hardship which would otherwise follow to tenants for 
life, and persons in a similar situation, was pressed 
upon the Court. 

For the defendants, the words “ heirs or assigns” 
were relied on, as shewing that the persons who, by 
succession, should come into possession of the lands, 
were those who ought to receive the compensation. 
And it was urged, that in the last act the vvords were 
“ owners of the lands for the time being,” which 

strongly 
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strongly corroborated this construction. And that 
there was no hardship on the plaintiff by this; for it 
was his duty to have' made a suitable provision for it in 
the bargain made by him upon the sale of the lands in 
question. 

Ctir, adv. X'tdf, 


1S20. 


Kins 

afiamst 
Tlic WiTIIA?! 
Navigation 
Company. 


The judgment of the Court was delivered in the 
course of this term by 

Abbott C. J. This was an action brought under 
certain local acts of parliament, to recover a sum of 
money in respect of an cxpence formerly incurred by 
the plaintiff, as the owner of certain lands, towards the 
making of a bank along a part of the river IVilham. 
The plaintiff had sold the lands, and the question was, 
whether the money was payable to him or to the pur¬ 
chaser. At the trial, a special case was reserved for the 
opinion of the Court, setting forth some parts of the 
local statutes upon which the question arose. The 
case was argued last term. Before we gave our judg- 
jiient, we wished to be furnished with copies of the 
acts. This has been done, and, upon consideration of 
their different provisions, w’c are of opinion, that the 
plaintiff is not entitled to the money for which the 
action has been brought. The first statute is an act 
of the second year of his present majesty, made for the 
drainage of certain fen lands on both sides of the river 
IVithanif and for the improvement of the navigation of 
that river. By this act an annual tax, not exceeding 
one shilling per acre, was imposed upon lands in a very 
extensive district, comprising the lands in question. 
This act being found inadequate to all the purposes 
intended, another act was passed in the 37th year of 
his present majesty, for embanking and draining cer- 

H h 4 tain 
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tain open and unembanked lands in the several places 
therein mentioned, being part of the larger district 
comprised in the first act, and including, among others, 
the lands in question. By this second act a commission 
was appointed, and the lands were subjected to a single 
acre tax, not exceeding five pounds. The bank to be 
erected along the river Witliam^ in pursuance of this 
act, would be beneficial to the whole district comprised 
in the first act; and it was therefore provided by this 
second act, that the directions therein contained for 
making that bank should not preclude or prejudice the 
owners and proprietors of lands respectively by and at 
whose expence the said bank should be made and 
erected, their respective heirs and assigns, from being 
reimbursed such portions of the charges as the general 
commissioners, appointed under the first act, should 
admit and allow to have been necessarily expended in 
making the said bank; but that such owners and pro¬ 
prietors, their respective heirs and assigns, should be 
entitled to be reimbursed such share of the cxpenccs out 
of the monies to be raised by the general commissioners 
under the first act, at such time. Sec. as should afford 
to the owners and proprietors of the lamis to bo em¬ 
banked and drained under the second act, such benefit 
and advantage, in respect of the said lands, as other 
owners and proprietors of lands already had, or might 
thereafter receive, under the authority of the first act. 
In pursuance of this second act the bank was made, and 
the plaintiff paid the tax of 51. per acre for the lands 
then lielonging to him. After this the statute of the 
52d year of his present Majesty was passed, whereby 
the defendants were incorporated for the purposes of 
completing the drainage and navigation intended by 
the first act. By this last act, a further annual tax is 
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imposed upon tlie extensive district comprised in the 
first act; but it is specially provided, that such new 
tax shall not attach upon the lands embanked under 
the authority of the second act, nor become payable in 
respect thereof, until so much of the charges of making 
the bank under the second act shall be discharged, as 
the owners and proprietors of the said lands for the 
time being, shall shew to the general commissioners to 
have been necessarily expended in making the bank; 
all wliicli monies, after the same shall be ascertained, 
shall be recoverable from the company of proprietors. 
In the year 1804, the plaintiff sold his lands, without 
noticing the expcnce incurred in making this bank. In 
1817, the general commissioners ascertained the reim¬ 
bursement to bo made in respect of tlie lands so sold by 
the plaintifl^ al the sum of 470/. 9^., for the recovery 
whereof the present action was brought; but wo arc of 
opinion that the plaintiff is not the person entitled to 
receive this money. The second act speaks of the 
owners and proprietors of the lands, at whose expcnce 
the bank shall be made, their respective heirs and 
assigns, as the persons not to be prejudiced by, but 
entitled to reimbursement of the expcnce. These 
words, “ heirs and assigns,” arc apt and proper, to 
denote the persons in whom the lands might happen to 
be vested at the time of the reimbursement made, by 
descent or conveyance, by act in law or by act in deed; 
and seem to import that, (he repayment of the expcnce 
should attach upon the land; and that the land, which 
undoubtedly was made subject to, or debtor for, the 
charge, should be creditor for the repayment; and that 
the commissioiicrs should not be required to examine 
into titles and conveyances, but should make their 

repay- 
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repayment to the person who should appear as owner 
of the land at the time of the repayment. And this 
interpretation is confirmed by the provision of the last 
act above noticed; for it will be difficult to find a 
rca.son for exempting the land from the new tax, in 
whatsoever hands it might be,‘until the former cxpcncc 
was repaid, unless the land itself, and not any former 
owner of it, was considered as the creditor for that ex¬ 
penditure. The only ground of doubt would arise 
from the case of payments made by a tenant for life, 
or other person having a partial interest in the land; 
but this doubt is removed by adverting to some of the 
enactments in the second act not noticed in the case, 
and by which tenants for life, or in tail, arc specially 
enabled to borrow money to pay the heavy tax thereby 
imposed on their lands, and to charge the lands with 
the repayment, in favour either of the lender or of their 
own nominee, or executor.s, if they should advance the 
money out of their own pocket.s. For these reasons, 
we think a nonsuit must be entered. 

Judgment for defendant. 


Vawser and Others against Jeffery and 

Others. 

Where a testa- ^IIE L ord Chancellor sent the following case for the 
^sedcopyfioicl opinioii of tliis Court. Guijloll Ctmhcrd being 
HfefUth^iffer- sciscd oi* possesscd of certain freehold and copyhold 

ent remainders , , • t- 

over, and having surrendered them to tljc uses of his will, afterwards, in contemplation of 
marriage, conveyed his estates to trustees and their heirs, to secure a jointure to his intended 
wife, and subject to a term of 99 years for that purpose, to the use of himself in fee, and 
subsequently surrendered his copyhold lands to these uses: Held, that this did not amount 
to a total revocation of his will, but that tlic devisee took the copyhold land subject to the 
charge created by the settlement. 


estates, 
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estates, by bis will duly executed, and dated April 24th, 

17.94, devised part of the estates, as well copyiiold as 
freehold, to Daxnd Coxeherd, for life, remainder to trus¬ 
tees, to support the contingent uses and estates therein¬ 
after limited : remainder to the use of the heirs of the 
body of David Cerjoherd' and for want of such heirs, to 
the use of Thomas Vavoscr, his heirs and assigns for 
ever. There was also a second devise of other parts of 
the copyhold estate, to Robert Vaxu'ser the younger, (son 
of JVilliavi Vavestr) with similar remainders to the 
trustees, and the ultimate remainder to Thomas f'awscr: 
and a third devise of part of the estate, copyhold as 
well as freehold, to Rjobert Vaivser the younger, sou of 
Robert Vav^ser the elder, with similar remainders, to 
the trustees, &c.; and the ultimate remainder to Robert 
Vnxi'ser the elder. And the testator devised to Robert 
Vaxi'ser the elder, and Thomas Faxeser, and their heirs 
for ever, as tenants in common, all the residue of his 
real estate. The testator, on the day of the date of his 
will, surrendered his copyhold estates to the uses of his 
will, by indenture of lease and release, and settlement, 
dated 14tli ami 15th Fcbrmry, 1800, previous to the 
marriage of the testator with Anna Rudd, reciting the 
intended marriage; and that it had been agreed, in 
order that a provision might be made for said Anna, in 
case said marriage should take effect, and she should 
happen to survive him, that he should charge and 
make liable his real estates after mentioned, with the 
payment of an annual sum or yearly rent charge of 
300/., by way of jointure for her during her life; and 
in case the same should not be sufficient for that pur¬ 
pose, that his executors or administrators should, within 
six months after his death, invest so much of his per¬ 
sonal 
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sonal estate, that the interest or dividends, together 
with the rents and profits oF the premises to be settled 
us aforesaid, should be sufficient to make up the jointure 
or annuity of which was to be in satisfaction of 

all dower and thirds at common law, or by custom, it 
was witnessed, that, in consideration of the intended 
marriage, and in performance of the said agreements, 
&c., Gx^lolt C(fit>Jiex'd did bargain, sell, alien, release, 
and confirm, unto Charles Lea Jeffery and Daniel 
Diirleiji and their heirs, several freehold and copyhold 
estates, particularly tlescribed, to have and to hold, to 
them, their heirs and assigns, to their several uses, 
upon the trusts, and to and for the ends, intents, and 
under and subject to the sevcriil powers, provisoes, de¬ 
clarations, and agreements therein limited, expressed, 
and declared, and hereinafter mentioned, that is to 
say; to the use of the said Gnylotl Cowherd^ and his 
assigns, for and during his natural life, without im¬ 
peachment of waste, and with such power of leasing as 
hereinafter mentioned; and from and immediately after 
the decease of the said GuyJotk Cemherd, to the use, 
intent, and purpose, that the said Anna Budd, and her 
assigns, in case the intended marriage should take 
effect, and she should happen to survive her said in¬ 
tended husband, should, from and immediately after 
the decease of Gwjlott i'oxdin r/, yearly receive, for the 
term of her natural life, for a jointure and in bar of 
dower and thirds at the common law, or by custom, 
one annual sum, or yearly rent charge of 300/.; and 
as to the said messuages or tencmenfs, lands, &c., so 
charged and chargeable with the payment of the said 
annual sum or yearly rent charge of 300/., and the 
powers and remedies for iccovcry thereof, thcrcin-beforc 

con- 
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contained, and subject thereto, to the use of the said 
Charles Lea Jeffery and Daniel Diirlcy^ their executors, 
&c., for the term of 99 years, from the decease of Guy- 
lott Cai!)herdy upon the trusts after declared, and from 
and after the expiration, or other sooner determination 
of the term, and subject thereto, in the mean time, 
to the use of Guylott Camoherdf his heirs and assigns for 
ever. The trusts of the term were declared to be for 
belter securing to Anna Budd the said annuity of 300/., 
and the trustees were required, by and out of the rents 
and profits, or by mortgage or sale, &c., to levy and 
pay the arrears of the annuity, &c., and then, upon 
trust, to permit the person and persons, who for the 
time being should bo entitled to the freehold and in- 
heritance of the premises, immediately expectant on the 
determination of the term, to receive the residue of the 
rents and profits; and it was provided, that in case the 
annual amount of the rents should not, at the death of 
Guylott Cowherd^ bo sufficient to produce the annuity, 
then the premises should be liable only to pay so much 
of the said annual sum of 300/. as the fair annual rents 
and profits should extend to pay, unless the personal 
estate of Guylott Covolicrd should not be sufficient for 
providing for such deficiency ; and when the jmrposes 
for which the said term was created, were fully per- 
Ibrmed, that the term was to cease and be void. The 
usual })o\vers of leasing, and appointing new trustees, 
&c., were given, aiul, besides the genei’al covenant for 
title, and further assurance, Guylott Co'joherd cove¬ 
nanted with the trustees, for surrendering and assuring 
such jiarts of the premises as arc copyhold, to the uses, 
upon the trusts, and lor the intents and purposes, and 
under and subject to the several powers, provisoes, de¬ 
clarations. 


1820. 


VkyrstK 

against 

Jeffxry. 



4G6 


CASES iNT HILARY TERM 


1820. 

VAWisa 

agaifut 

Jut't'KKy, 


clarations, and agreements before declared; ifild it was 
further declared, that if the rents, &c., should not bo 
suflicient to pay the said annual sum, &c., the executors, 
&c. of Guylott Cowherd should, within six months after 
his decease, pay to the trustees such sum, out of his 
personal estate. A surrender was made by GityloU 
Cowherd^ of the copyhold estates, to the uses of the 
settlement, pursuant to the covenant therein contained, 
viz. to the use of himself and his heirs, until the mar¬ 
riage, and after that, to the use of himself and his as¬ 
signs, for his life, without impeachment of waste; and 
after his decease, to the use and j)urpose, that Anna 
Ihidd and her assigns, in case the marriage should take 
elFect, and she should survive, should yearly receive, 
during her life, as a jointure, and in bar of dower, a 
yearly rent charge of 300/., with certain powers and 
remedies for the recovering them out of the copyhold 
premises. And as to the said copyhold premises, so 
charged anti chargeable with the payment of the said 
yearly rent charge of .SOO/., and the powers and reme¬ 
dies for recovery thereof, and subject thereto, to the 
use of Charles Lea Jtffery and Daniel Burley^ their 
executors, administrators, and assigns, for the term of 
99 years, to be computed from the decease of Guijlolt 
Cowhei'd, and from thenceforth next ensuing and fully 
to be complete and ended, without impeachment of 
waste; upon the same trusts, and for the same intents 
and purposes, for securing the payment of the said 
annual sum, or yearly rent charge of 300/., as are 
expressed in the said indenture of release or settlement; 
and from and after the expiration of the said term of 
99 years, and subject thereto, in the mean time, to 
the use of Gvylott Cowherd^ his heirs and assigns, for 

ever, 
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ever. In the month of Mm/^ 1801, Guylott Cffooherd 
died, leaving A7ina, his wife, surviving him, and with¬ 
out having had any issue. After his death, David Covo- 
herd Vawser, and others, being the coheirs at law, and 
customary heirs of the testator, exhibited their bill in 
the High Court of Chancery, against the defendants, 
praying that the said settlement might be declared to 
have revoked the will of the said Guylott Cowherd, as to 
such copyhold estates. 

Tindal, for the plaintiffs, made two points; first, 
that by the surrender to the uses of the marriage set¬ 
tlement, the estate which the testator had in the pre¬ 
mises, at the time of making his will, was so altered, 
that there was nothing left in him, upon which the 
surrender to the use of the will and the will could 
operate. And, secondly, that the subsequent surrender 
to now uses, inconsistent with those in tlio former sur¬ 
render, was an actual revocation of the will in the 
proper sense of that word. As to the first point, it is 
admitted, that if this were a case of freehold lands, 
the estate would be so far altered by the settlement, 
as to prevent the will from having any operation. 
Jjord LhicolfCs case (a), Goodtille v. Otway, (jb), and 
Cave V. Holford (c), are authorities on that point. Now 
the same rule will govern the case of copyhold lands. If, 
however, the Court should think, that 2'hrtistout v. Ctm~ 
nbigJiarn {d), is an authority too strong to be overcome, 
still it may be contended, that, on the second point, 
that case is so distinguishable from this, as not to be 

(fl) 1 Eq^ Cas.Abr.AW, Shower. Earl. Ca. 15'1. S. C. 

(6) 1 J].^ P. 576. 7 T.Jl. 391). S.C. 

(c) 2 Ves. J. 604. (d) 2 El. 1046. 
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of any importance. For these there could be no im¬ 
plied revocation, the will being made subsequently to 
the marriage. A will of copyhold lands is not within 
the statute of frauds. It may therefore be revoked by 
parol, as a will of freehold might have been previously 
to that statute. Now in 1 Roll. Abr. 614. O.pl'. 1., 
and also pi. 4. i'brd’s case (a), Burton v. GaweU (b), 
Harrism*s case (c), Coke v. Bullock (rf), it is laid down, 
that, in such cases, wherever it can be collected from 
what the testator says or docs that he intended to 
revoke it is a revocation of will in law. Now here 
there are strong circumstances, from which the Court 
may discover such an intention. First, it is clear, 
that there is a revocation of the will, as to the free¬ 
hold, and both freehold and copyhold are coupled 
together by the testator. Tlien the uses of the settle¬ 
ment are quite inconsistent with those in the will, and 
besides the will affects to dispose of a present interest; 
and, from the settlement, it is clear, that at all events, it 
could operate only on the reversionary interest. There 
is also a power of sale given to the trustees, by which 
the whole, or part, at least, of the estate, might liave 
been disposed of. Under these circumstances, it must 
surely have been the intention of the testator, when lie 
executed the settlement, and surrendered subsequently 
to the uses under it, to have revoked his will. If so, 
the plaintiffs arc entitled to the judgment of the Court. 


tValtou, contra, contended, that this was only a revo¬ 
cation of the will, pro taiito, and that the estates given 


by 


(a) 1 Sill. 7a. 
(c) ZJj/iT, 310. 


(i) Cro.Pl.SQi;. 
{it) {'ro.Juc, '19. 
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by the will, passed, subject only to the charge created 
by the settlement. It is admitted, that there are cases 
which apply to freehold lands, which have decided that 
such a settlement as the present would have so far 
altered the estate as to prevent the prior will from 
operating upon it. But this depends on the technical 
construction given to the statute of wills, which pro¬ 
vides, that a person having lands and tenements, may 
devise, &c. And if the estate has been altered, then 
he has not such lands and tenements, &c.; and, there¬ 
fore, the devise is not valid. But the case of copyholds 
is very different; for, by the subsequent surrender to 
the uses of the settlement, no more passed than was 
required for carrying into eiifect those uses. The will, 
therefore, operates on the old use, left in the testator, 
who was still in, as of his old estate; and the technical 
rule as to freehold land does not apply. Thrustmt v. 
Cunningham^ and Roe v. Griffiths (a) are strong autho¬ 
rities in point. Then, as to the revocation, it is plain 
that the intention of the testator was not to revoke, he 
only meant to secure out of his estate a jointure, leaving 
the rest of his will untouched; and as to the revocation 
of the will, with respect to the freehold, it does not 
apply, for the revocation there depends not on his in¬ 
tention, but on a strict and perhaps harsh rule of law, 
operating contrary, in all probability, to his intention. 

Cur. adv, vidt. 

The fo llowing certificate was afterwards sent. 

This case has been argued before us, and we are of 
opinion, that the surrender made by Gu-ylott Cowherds 

(fl) -1 Bvrr. 1954. 
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of the copyholds, to tlu3 uses of his marriage seitlement, 
did not revoke tlie surrender made to the use of his 
will, and the devise of such copyholds. 

C. Abbott. 

J. Bayley. 

Cr. S. IIoLK(»VIJ. 
W. D. Best. 


Owr.N against Leoh anti Brodbeet. 


A tenant, whoie 
iitanding corn 
and growing 
crops have been 
seized as a dis¬ 
tress for rent 
before tliey were 
ripe, cannot 
muntain an 
action upon the 
case under 

i. 28 . 

r. 5., against 
the landlord or 
his bailiff's for 
selling the same 
before five days, 
or a reasonable 
time, have 
elapsed after 
the seizure, 
such sale being 
wholly void. 


J^ECLARATION stated, that Brodbelt as bailiff of 
T/egh, and by his authority, on 29th of August^ 
1818, at, See., seized and took the standing corn, 
growing turnips, growing potatoes, cattle, goods, and 
chattels, to wit, &c., of the plaintiff, of great value, to 
wit, of the value of lOOOZ., then found and being in and 
upon a certain messuage, farm, lands, and premises, 
situate at, &c., in the name of a distress for certain 
arrears of rent pretended to be due and payable for 
the same to Legh, and then and there gave notice 
thereof to the plaintiff; yet that the said defendant, 
afterwards and before the expiration of five days next 
after such distress so taken and made, and such notice 
thereof so given as aforesaid, and before a reasonable, 
proper, and convenient time in that behalf had elapsed, 
to wit, on, &c., at, &c., unlawfully did sell and dispose 
of the said cattle, standing corn, &c., without the leave 
or licence, and against the will of the said plaintiff, 
whereby he was not only hindered from replevying the 
same, but also deprived of reasonable time for raising 
money to pay the rent and the cost.s of the distress, 
8 and 
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and also lost the cattle, standing corn, &c., and the 
use thereof The second count only stated a seizure 
of standing corn, growing turnips, and growing pota¬ 
toes, and a sale before the expiration of live days. Plea, 
general issue. The cause was tried at the last Spring 
assizes for Chestei-^ when it appeared that a distress had 
been made by the defendants, one of whom was the 
landlord of the plaintiff, on Saturday, August 29th; and 
that the sale of the goods distrained took place on the 
Tuesday following, which was admitted to be a day too 
soon (<z), and a violation of the statute 2 M. scss, 1. 
e. 5. s. 2. The damages >verc assessed, not merely in 
respect of tile goods and chattels so sold, but were also 
increased in respect of the standing corn and grow¬ 
ing crops of turnips, which were sold before they w^ere 
ripe. The jury found a verdict for the plaintiff, 
damages 90/. IX F. jmes, in last Easter term, ob¬ 
tained a rule nisi, either for a new trial, or for a 
reduction of the damages to 501., being the amount 
applicable to the sale of the goods and chattels only; 
and he contended that the evidence as to the loss 
resulting from the sale of the standing corn and grow¬ 
ing crops, was improperly received under the declar¬ 
ation as framed. By 2 W. ^ M, sess. 2. c. 5, growing 
crops could not be distrained ; and the power given by 
the 11 G. 2. c. 19. s. 8. was modified by ilifferent pro¬ 
visions. This sale, therefore, was not authorised by 
cither act, and no replevin was necessary. Besides, 
the declaration does not charge any grievance within 
11 G. 2.; for it is not alleged that the crops were not 
ripe, or that they were appraised after they were cut, 


or 
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or that they were sold before they were appraised. 
Tlie record here supposes the same provisions to bJ 
applicable to standing corn, under the J1 G. 2., and 
to goods and chattels, under 2 W. c^* AT. But the 
provisions and the damage are altogether different. 
The damage, iii the one case, is the curtailing of the 
chance of replevying; and in the other, is the bringing 
of the crops to sale under circumstances of disadvantage 
and loss. 

Cross Serjt. and Cotiingham shewed cause, and con¬ 
tended that by 11 G. 2. c. I!), r.8. the seizure of the 
standing corn was lawful, by the landlord, for rent in 
arrear; and by the latter part of that section,* it is 
directed, that they arc, in a convenient time, to ap¬ 
praise, sell, or otherwise dispose of the same, in the 
same manner as otiicr goods and chattels. If so, as it 
is admitted, that the damage stated in the declaration 
would be sufficient in the case of other goods and chat¬ 
tels, it is so in this case. 

J, William and D. F. Jojics, contra. The sale here 
was wholly void as to the standing corn; for it cannot 
be sold till after an appraisement, and no appraisement 
can be made till it is ripe. Then, if the sale be void, 
the plaintiff has not sustained any damage from the act 
of sale; for nothing passed by it, and there was no 
necessity for any replevin on his part. 

They were then stopped by the Court. 

Abbott C. J. It seems to me at present, that the 
sale of the standing corn was unauthorised, and that no 
necessity ever existed for replevying it. Now, the 
plaintiff has stated this as his damage in his declaration, 

and 
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and has recovered damages in part on that account, 
nhich he ought not to have done; for notwithstanding 
this sale, it was clearly competent under 11 G. 2. 
c. 19. s. 8., for the tenant, at any time before the 
corn was ripe, to have tendered the rent due; and i^ 
after that, the landlord had taken the corn, he might 
have been proceeded against as a trespasser. We 
will, how'ever, forbear giving our final judgment on 
this case at present, recommending the parties, in the 
mean time, to arrange the matter between themselves. 

Cur. adv. vidt. 

The cause having stood over till this term, and the 
parties not having come to an agreement, 

Abbott C. J. now delivered the judgment of the 
Court. We are of opinion, in the present case, that 
the plaintiff has no good cause of action, as to that part 
of the first count of the declaration, in which he com¬ 
plains of the sale of the standing com and growing 
crops having been made before a reasonable time had 
elapsed ; for the sale being altogether void, the plaintiff 
sustained no legal damage from it, and has therefore 
no ground of action in respect of it. The ride, there¬ 
fore, for a new trial must be made absolute, unless the 
plaintiff shall consent to reduce the damages to the sum 
of 50/. V and, in that case, the verdict must be entered 
on that part of the first count whicli relates to the sale 
of the goods and chattels only. 

Rule accordingly. 
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Doe, Dem. Whight, against Elizabeth 

Plumptre. 


ToaToid n fine, 
* husband 
I'lniming in 
right of his 
wife, must enter 
within five 
years after his 
title accrues. 

J3y deed an 
estate was set¬ 
tled, after se¬ 
veral preceding 
estates tail, to 
the use of all 
and every the 
nearest of kin, 
in equal degree, 
to IJ. M; at the 
time of her de¬ 
cease without 
issue of the 
name of Brewer : 
Held, that a 
person, who at 
tlie time of 
iJ.iV/.’s death 
was her near¬ 
est of kin, born 
with the name 
of Brewer, Imt 
who was not 
her nearest 
of kin, and 
who had, pre¬ 
vious to D. ilf.’s 
death, married 
and assumed 
her husband’s 
name, was not 
entitled to take 
under this 
clause in the 
deed. 


was all ejectment tried before J. at the last 
assizes for the county of Somerset, The plaintiff, in 
right of his wife, claimed a moiety of the estate in ques¬ 
tion under a deed of settlement, whereby Mrs. Mary Mo- 
lyneux, whose maiden name was Brewer, being seised in 
fee of the manor of Panleton with its appurtenances, and 
hailing two daughters Diana and Mary Molyneux; on 
the marriage of the latter with Thomas Bury in August 
1748, conveyed the same to various trusts for the bene¬ 
fit of the husband and wife and their issue, and after 
the death of the survivor of them, and in default of such 
issue, the remainder, as to one moiety, to the use of 
Diana Molyneux for life; remainder to trustees, to pre¬ 
serve contingent remainders; remainder to the use of the 
first and other son and sons of D, Molyneux in tail; re¬ 
mainder to the use of her daughters as tenants in com¬ 
mon, in like manner; remainder to the use of all and 
every the nearest of kin in equal degrees to D. Molyneux 
at the time of her death mthout issue of the name of 
Brewer, share and share alike as tenants in common, and 
not as joint-tenants, their heirs and assigns for ever. 
D, Molyneux, on the death of her sister, Mrs. Bury, 
without issue, entered into possession of the whole 
estasc, and held the same until her death in 1805, with¬ 
out ever having been married, and by a codicil to her 
will she devised the estate to trustees to sell, .ind after 
paying 60001. to one Mot ley out of the produce, the 


sur- 
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surplus was to go to the defendant. The defendant, 
with the consent of the trustees, entered upon the 
whole estate, and levied a fine with proclamations in 
Hilary term, 1806. The plaintiff proved the pedigree 
of his wife, whose maiden name was Brewer, and that 
at the time of D. Molyneur*'i death, she was the near¬ 
est of kin born of the name of Brewer, Bipfore the 
death of D. Molynetix, however, the plaintiff had mar¬ 
ried his present wife, and, subsequent to such mar¬ 
riage, she had always passed by his name. It also a[>- 
peared that a Mrs. Morley was more nearly related to 
D. Molyneux than the wife of the lessor of the plaintiff. 
It was contended at the trial, by the defendant’s counsel, 
that the plaintiff w'as barred by the fine levied in 1806, 
and the learned Judge was of opinion, that although 
the wife of the lessor of the plaintiff, if she survived him 
would be entitled to enter within five years after his 
death, yet that her husband not having made an entry 
or brought his action within the time prescribed, was 
barred by the fine, and he therefore directed the jury 
to find a verdict for the defendant. Pell Serjt. in 
last Michaelmas term moved for a new trial upon two 
grounds, first he contended that the husband who 
claimed in right of his wife might enter at any time du¬ 
ring the coverture. It was clear that an infant, by his 
guardian, might avoid a fine by an entry at any time 
during his infancy, and by parity of reason a husband, 
claiming in right of his wife, may avoid the fine during 
the coverture, fi>r the wife’s interest is kept alive during 
the whole period of the coverture, (o) Upon this point 
the Court were clearly of opinion, that the husband, 
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not having entered within the five years after his right 
accrued, was barred by the fine, and Bayley J. referred 
to Ilulm V. Heylock (a) where this same point was de¬ 
cided. Pell Serjt. then urged that if Mrs. Wright was 
entitled under the deed to a moiety of the estate, as the 
nearest of kin of the name of Brewer, she became, 
immediately on the death of Z). Molyiictuv, tenant in 
common with the defendant, and that as the possession 
of one tenant in common was the possession of the 
other, Mrs. Wright was in possession immediately on 
the death of Z>. Molyneux, by the holding of the de¬ 
fendant as her companion in right. (&) The fine, there¬ 
fore, having been levied by one of two tenants in 
common could not bar the right of the other. Best J. 
said that that point had not been made at the trial; 
and if it had he should certainly have directed a verdict 
for the plaintifij subject to the opinion of the Court upon 
the construction of the will. For the plaintiff had sa¬ 
tisfactorily made out that his wife was, at the death of 
Z>. Molyneux, the nearest of kin, entitled, by birth, to 
the name of Brewer. The Court then said, that as the 
verdict had proceeded upon a mistake as to the oper¬ 
ation of the fine, they would grant a rule nisi for a new 
trial, in order to have the question, as to the construc¬ 
tion of the will, discussed. The case was argued at the 
sittings before this term at Serjeants* Inn, by 


Casberd, Moore, and W. P, Taunton, for the defend¬ 
ant. To entitle the lessor of the plaintiff to recover, 
it is necessary for him to shew, that Mrs. Wright, at the 

(fl) Cro, Car. 200. 

(b) See JFiard v. Grey, Salk. 285. Smales v. Dale, Hob. I5M). 
Peaceable v. Reed, 1 East, 568. Doe v. Pcarsan, 6 East, 173, 


time 



IN THE eOl’H or Geo. III. and 1st of Geo. IV. 


477 


time of 2). M.*s death, was the nearest of kin of the 
name of Brewer, She must answer the entire descrip¬ 
tion ; that is, she must be the nearest of kin, and have 
the name of Brewer, Brawn v. Peys (a) is an autho¬ 
rity in point. If the argument on the part of the de¬ 
fendant prevail, the effect will be that the estate will 
go to a person who answers neither part of the descrip¬ 
tion ; for Mrs. Morley was the nearest of kin at the time 
ofZ). 3f.*s death, and the wife of the lessor of the plain¬ 
tiff bore the name of Wright^ and not that of Brewer, 
In Bon V. Smith (6), a man having issue a son and 
daughter, devised to his son in tail, remainder to the 
next of his namc^ the son died without issue, the 
daughter being then married; and it was held that the 
daughter, having lost her name by her marriage, the 
estate should go to the next heir male of the name, 
although, if she had not been married at the time of 
her brother’s death, the daughter should have had it; 
for she was the next of the name. In Jobson^s case (c), 
the testator devised his estate in tail, the remainder to 
the next of kin of his name; at the time of the devise, 
the next of kin was his brother’s daughter, who was 
then married to J, S. s and it was adjudged, upon 
special verdict, that the daughter should not take, she 
not being of the devisor’s, but of her husband’s name. 
The principle established in these cases is consistent 
with the rule laid down in Co, Litt, 24. b. (d). “ If A. 
have issue, a son and daughter, and a lease for life be 
made, the remainder to the heires female of the bodie 
of A,; A, dieth, the heire female can take nothing, bc- 
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cause she is not heire: lor slie must be both heire and 
hcirc female, which she is not, for the brother is heire; 
uiid, therefore, the will of the giver cannot be observed, 
because here is no gift; and, therefore, the statute can¬ 
not worke thereupon.” In Pj/ot and Pyot (a), the tes¬ 
tatrix devised her real and personal estates to trustees 
in trust for the nearest relation of the name of the Pt/ots. 
Lortl Hardmckei in delivering his judgment, laid great 
stress upon the circumstance of its being a devise of 
personal as well as real estate, and held that the Pyois 
were to be taken as nomen collectivum, and descriptive 
of the particular stock, and that change of name by 
marriage did not exclude. In this case the devise is 
of the real estate only. In Leigh v. Leigh {b) the de¬ 
vise over was in these words; “ Unto the first and 
nearest of my kindred, being male, and of my name 
and blood, that shall be living at the determination of 
the several estates hereinbefore devised, and to the 
heirs of his body lawfully begotten.” It was held that 
the party taking under this devise must be of the name, 
as well as of the blood, and that the qualification as to 
the name was not satisfied by a person having taken the 
name by the king’s licence previous to the determin¬ 
ation of the preceding estates. 

Pell Serjt., Gaselce, and Adam, contra. The inten¬ 
tion of the settlor was, that his nearest of kin, who 
had the name of Brewer by inheritance at the time of 
D, Molyneux's death, should take. It is not ne¬ 
cessary, therefore, for the plaintiff to shew that his 
wife was the nearest of kin, and that she also bore the 

(«) 1 Vet. 535. (5) 15 Vft. !>?. 


name 
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name of Brewer. If D. M. had died previous to Mrs. 
fVrig/it*s marriage, tlic latter would have clearly an¬ 
swered the description; and, if so, the question is, 
whether by marriage she absolutely lost her maiden 
name. For sonic purposes she may perhaps have lost 
her name; but not for all: and Pj/ot v. Pijot is an au¬ 
thority to shew that, for the purpose of taking under a 
deed or devise, she did not lose her former name. It 
does not follow that a woman acquiring another name 
by marriage, therefore absolutely loses her former 
name. In Leigh v. Leigh it was held that a man, by 
taking another name under the king’s licence, did not 
thereby lose his former name, and that a name taken 
that way is by voluntary assumption, and that a legacy 
given by tlie former name might be taken. The taking 
of the name of the husband by the wife is a matter of 
mere private arrangement. In many countries married 
woman retain their maiden names; and even in this 
country, women of a certain rank marrying their infe¬ 
riors retain their former names and titles; the use 
then of the name of the husband, is a mere voluntary 
assumption, and does not take away the former; and if 
that be so, Mrs. Wright comes within the words of 
the limitation. As to the authorities, Lord Hardwickc 
expressed himself dissatisfied with the decision in Job- 
sow’s case, and in P^ot v. Pyot, he considered words 
nearly similar to those used in the present case as de¬ 
scribing the stock, and he expressly held the change 
of name by marriage to be immaterial; that case, 
therefore, is a strong authority in favour of the plain¬ 
tiff’s claim. 


479 

1820. 


Dok 

agtdna 

PtUMFTRE. 


ABDorr 



480 


CASES IN HILARY TERM 


1820. 

Doe 

agamu 

PLU^tifTBE. 


Abbott C. J. The case has been very well argued. 
The limitation will admit of four different construc¬ 
tions: first, it may require the union of the two 
characters, viz. that the party taking should be the 
nearest of kin, and should also have the name of 
Brewer; or, secondly, that the party taking should be 
the nearest of kin of the stock and blood; thirdly, if 
taken according to the very letter, that he should be 
nearest of kin at the death of Z>. ilf., bearing the name 
of Brewer; or, lastly, that he should be the nearest of 
kin at the death of JD. M, bom of the name of Brewer. 
The latter interpretation alone would entitle the pre¬ 
sent plaintiff to recover. 

Cur, adv. mlt. 


Abbott C. J., in the course of this term, delivered 
the judgment of the Court. This case, which came 
on by way of motion for a new trial, was lately argued 
before us at Serjeant^ Inn Hall. Wc disposed, at that 
time, of several points raised in argument before us, 
and reserved our judgment upon one alone, which 
arises in the following manner: 

Mrs. Mary Molyneux^ widow, whose maiden name was 
Brewer^ being seised in fee of the entirety of a consider¬ 
able estate, and having two daughters named Diana 
\ 

and Mary Elizabeth, and no other issue, executed a 
deed by way of settlement of the estate, in contem¬ 
plation of a marriage then intended between her 
daughter Mary Elizabeth and a gentleman named 
Bury. By this settlement, one moiety of the estate was 
settled, after the death of the settlor, upon her daugh¬ 
ter Mary Elizabeth, ibr life; with remainder to her 

first 
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first and other sons by her then intended husband, in 
tail male; with remainder to all and every her daugh¬ 
ters by her then intended husband, as tenants in 
common, in tail general; with remainder to the daugh¬ 
ter Zl/aiui for life; with remainder to the first and other 
sons of DianOf successively, in tail male; with remain¬ 
der to all and every the daughters of Diana, as tenants 
in common, in tail general; with remainder, (upon 
which the question arises,) to the use and behoof of 
all and every the nearest of kin, in equal degree, to the 
said Diana, at the time of such her decease without 
issue, of the name of Brewer, share and share alike, as 
tenants in common, and not as joint tenants, their heirs 
and assigns for ever.” The intended marriage took 
effect; and afterwards Mary M,, the settlor, and also 
Mary Elizabeth Bury, died without issue, in the life¬ 
time of Diana, who thereupon became seised of this 
moietv, under the settlement. She afterwards obtained 
the other moiety, under the will of Mr. Bmy, who had 
taken it in fee, by virtue of the limitations applicable 
thereto in the settlement, and died seised of the whole, 
without having ever been married, having by her will 
devised the whole to the defendant. The ejectment 
was brought for the recovery of the moiety settled upon 
Diana in remainder, as before mentioned, by Mr. and 
Mrs. Wright, claiming in behalf of Mrs. Wright, whose 
maiden name was Brewer, Mrs. Wright was born after 
the date of the settlement, and was married to Mr. 
Wright before the death of Diana, She was, at the 
death of Diana, her next of kin of all persons whose 
surname was Brewer; but she was of a more remote 
degree than a Mrs. Morley, the surname of whose 

deceased 
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1820. deceased mother was Brewer ; and she had, ns is usual 
■ in England, parted with her surname on her marriage, 

against aiid been always called by the name of her husband. 

piRt. argument, it was intimated by the 

Court that the obscure language of this limitation, to 
))ersons who were to take as purchasers, might possibly 
admit of several constructions, which were then men¬ 
tioned ; but that the only construction which would 
give a title to Mrs. IVright upon the facts found must 
be, to consider the words as giving the estate to such 
person or persons, whose original surname was Brewer, 
as should, of all that class of persons, be the next of 
kin to Diana at the time of her death. No authority 
was cited in support of such a construction; and it was 
properly objected on the other side, that the effect of 
it would, in the present instance, be to give the estate to 
a person who did not fall within any part of the 
description contained in the words of the deed; Mr. 
Wright not being the next of kin, nor being of the 
name of Brewer, And, upon consideration, we are of 
opinion that Mrs. Wright is not entitled, because, if the 
word “ name” is to be understood in its primary 
sense, she was not, at the death of Diana, a person of 
that name; and if it is to be understood in a figurative 
sense, as denoting a house, family, or stock, then there 
was another person of that description, who was nearer 
of kin. We forbear to intimate any opinion, as to the 
sense in which this word ought to be taken, and also 
upon a question much debated in the argument, 
namely, whether both parts of the description, that is, 
nearest of kin and name of Brewer, must concur in the 
same individual; because it is not necessary to decide 

cither 
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either of those points, in the present case, and because 
we do not choose to influence any question that may 
hereafter be made between other parties, or to give 
encouragement to any other claimant. 


1820. 
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Judgment for the delendaiil. 

D 
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MEMORANDA. 

On Saturday, Jan. 29, His Majesty King George III. 
died; and on the sitting of the Court on the Tuesday 
following, the Judges and the King’s counsel took the 
oaths of allegiance, &c. to His present Majesty. By 
the 57 G. 3. c, 45. persons holding any office, place, or 
employment, civil or military, were, at the demise of His 
Majesty, to continue to hold the same without any new 
patents, &c. The patents of precedence not being men¬ 
tioned in this act, expired; and Mr. Casberd, during 
the remainder of the term, sat without the bar. 

In the course of this term, Thomas Peakg^ Esq., of 
lAncdMs Inn, was called to the degree of Serjeant at 
Law. The motto on his rings was jEqud Lege. 


END OF HILARY TERM. 
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Court of KING’S BENCH, 

IK 

Easter Term, 

In the IHrst Year of the Reign of Georok IV. 


On tlie first day of this term, Messrs. Vonhlanque 
and Jeivis, whose patents of precedence had expired by 
the demise of the Crown, took their seats again within 
the bar with their former rank, having had fresh patents 
of prcceticnce granted to them in the course of the last 
vacation. Mr. Casherd, on the same day, took his scat 
again within the bar, as one of His Majesty’s Counsel 
learned in the law. 

On the tliird day of the term, Henry Broi^/iam^ of 
Lincoln*s Inn, Esq. having been appointed Attorney- 
General, and T/iomas Henman^ of Limoln's Inn, Esq. 
liaving been appointed Solicitor-General, to Her Ma¬ 
jesty the Queen, took their seats within the bar, with 
the rank belonging to their respective offices. 

K k 
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A charge for 
preparing an 
affidavit of the 
petitioning cre¬ 
ditor’s debt and 
bond to tiic 
Chaiiccllor, in 
order to obtain 
a commission of 
bankruptcy, is 
not a taxable 
item in an at¬ 
torney’s hill, 
witiiin 2 G. 2. 
e. 23. s- 23. as 
being a charge 
at law or in 
equity, the affi¬ 
davit not having 
been sworn, 
nor a commis¬ 
sion issuctL 


Burton against Ciiatterton. 

^^CTION for an attorney’s bill. At the trial before 
Abbott C. J. at the Middlesex sittings after last 
Michaelmas term, the plaintiff was nonsuited for want 
of delivery of a bill, pursuant to the stat. 2 G. 2. c. 23. 
Sn 23. The items on which it was contended that the 
bill came within the statute, were, charges for drawing 
an affidavit of debt anti bond to the Chancellor, in order 
to obtain a commission of bankruptcy. The affidavit 
was never sworn, nor the commission issued. Martyat, 
pursuant to liberty reserved at the trial, obtained in 
Hilary term a rule nisi for setting aside the nonsuit and 
entering a verdict for the plaintiff for the amount of 
the bill. 


Platt shewed cause, and contended, that these items 
were taxable under the statute, and he cited Collins v. 
Nicholson (a), where the obtaining of the Lord Chan¬ 
cellor’s signature to the bankrupt’s certificate was held 
to constitute a charge within the statute; and Ex parte 
Pnehett (6), where a charge for a dedimus potestatem 
was held sufficient to warrant the taxing the rest of the 
bill, which contained charges for conveyancing. In 
Winter v. Payne (c), it was held that taking instruc¬ 
tions to commence an action, drawing and engros¬ 
sing affidavit of debt, attending the swearing of the same, 
and paying for the oath, were taxable items within the 
statute: and the only distinction between that case and 

(«) 2 r««H^ 321 . r (b) 1 JVwJScp. £C 6 . 

(.) 6 7’. n. 6^5. 
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Marryat and Chilly^ contra, were sto])ped by the 
Court. 

Abbott C. J, On further consideration, J am satis¬ 
fied that the nonsuit in this case was wrong. There 
does not appear to be any methcal by wliicli these items 
could be taxed. They are not within the words of the 
statute, which speaks only of charges or disburse¬ 
ments at law or in equity. The case of Winter v. 
Payne^ and Ex parte Prickett, are distinguishable; for 
in the former the affidavit of debt was sworn, and the 
latter is clearly a proceeding in a real action. If this 
commission had actually issued, there is a special pro¬ 
vision made by the 5 G. 2. c. .30. for the taxation of the 
bill at a meeting for the appointment of assignees by 
the commissioners, and after that period by a Master in 
Chancery; and I believe that where a commission has 
issued, which has not been proceeded in up to the 
choice of assignees, the Lord Chancellor has directed a 
Master in Chancery to tax the bill. Here, however, 
no commission w;'.s issued, nor w’as there even any ap¬ 
plication for it. We ought to be quite satisfied before 
we nonsuit a plaintiff upon this ground, that there was 
some authority to which these items could have been 
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this is, that the affidavit was there actually sworn. In 
Sandom v. Bourn [d) it was held, that a bill was taxable 
which contained a charge for the preparing of a warrant 
of attorney, with a view to business to be done in court. 
Upon these authorities, therefore, the present bill was 
taxable; and the nonsuit was right. 


4 Citmpb, 6S. 
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1820. referred for taxation. I am not satisfied of that; and am, 
therefore, of opinion, that this nonsuit ought to be set 

against aside, and a verdict entered for the plaintiff. 

Ckattehtok* 

Baylf,y J. I am of opinion that this case is not 
within the statute. All the authorities referred to in 
argument, with the exception of Sandom w. Bourn, are per¬ 
fectly distinguishable from the present case. For a charge 
for the obtaining of a bankrupt's certificate falls within 
the words “ charges at law or in equity.” So a charge 
for the swearing an affidavit to hold to bail, and for the 
writ of dedimus potestatem, are charges at law, and, 
therefore, clearly within the statute. The case of San- 
ihm V. Bourn certainly does not range within these au¬ 
thorities. But that was only a decision at nisi prius; 
and whenever that question shall arise, it will be suffi¬ 
cient to give my opinion respecting it. In the mean 
time, I think it not sufficient to govern the present 
case. 

Holroyd J. The first impression on my mind was, 
that this was part of a proceeding at law, relating to a 
commission of bankrupt, which is authorized by statute, 
and is, therefore, a proceeding at law, and not in equity. 
If it had gone on to the extent of swearing the affida¬ 
vit, it would have been a proceeding at law or in 
equity: but it did not go far enough, and, therefore, as 
It seems to me, does not come within the words of the 
statute. 


Best J. Tlic case of Sandom v. Bourn is not easily 
distinguishable from the present. But that was a mere 
nisi prius decision, and ought not to govern us sitting 


11 ) 
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in bank. This case does not appear to me to fall either 
within the words or spirit of the act of parliament; for 
a party cannot properly be said to proceed, cither at Jaw 
or in equity, until something be done by him undeqgthe 
authority of a Court. I am, therefore, of opinion, that 
this nonsuit ought to be set aside, and a verdict entered 
for the plaintiff. 

Rule absolute. 


1820. 

Burtok 

against 

Charkrtoit. 


Doe, dem. of S. Perkes, against E. Perkes Friday, 

, ,. , April 21st. 

and Others. 

TT JECTMENT for messuages and lands in the parish A testator being 

-Ali ^ ^ angry with one 

of Walsall, Plea, not guilty. At the tiial before of Uie devisees 

... (, named in his 

Holroydd, at the last assizes lor the county of it will, began to 

was admitted that the lessor of the plaintiff, as the brother intention of de- 

and heir at law of one Charles Perkes, deceased, was en- havfng^torn 

titled to recover, unless the defendants could establish the ^as prevented’ 

will under which they claimed. The will had been duly f'om proceeding 

^ ^ further, partly 

executed by the testator to pass real property, and the only by theeflbrtsofa 

by>standcr, who 

question was, whether he had not revoked it by tearing it, seized his arms, 
- 1 • • 11 T , -rrr partly by 

and upon that point it was proved by one Joseph War- the entreaties of 
rail, that in Augmt, 1816, the testator, having had some 
quarrel with one of the parties who was a devisee h^ng^*utl^^ 
named in his will, in a fit of passion, took his will out of ‘*1® 

' pieces, he cx- 

his desk, and said to Worrall, “ Joe, you shall see if I pressed his sa- 

tisfaction that 

have done any thing for the rascal or not. I have made no material par 

of the writing 
had been in¬ 
jured, and that it was no worse : Held, that it was on these facts properly left to the jury 
to say whether he had completcfy finished all that he intended to do for the purpose of de¬ 
stroying the will; and the jury having found tliat he had not, the Court refused to disturb 
the Terdict, and supported the will. 


Kk 3 
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him a gentleman.” lie then began to tear the will, and 
tore it twice through; the witness then laid hold of his 
arms and entreated him to abate liis passion. The dc- 
viye then, who was present, put his hands together, as 
if in an attitude of prayer, and said, Consider my fa¬ 
mily. I beg your pardon for what 1 have said. Had 
I been worthy to have known what had been done for 
me, I should have been satisfied.” Upon this, the tes¬ 
tator became calm, and the witness let loose his arms. 
The testator then folded up the will, and put it in his 
pocket, and afterwards pullcd.it out again, and said, 
“ It is a good job it is no worse,” and after fitting the 
pieces together, he added, “ there is nothing ripped 
that will be any signification to it.” The will was found 
after the death of the testator, in four parts. Upon this 
evidence, the learned Judge left it to the jury to say 
whether the testator had done all he intended, or whe¬ 
ther he was not prevented from completing the act of 
destruction he intended. The jury found a verdict for 
the defendants, establishing the will, and now 

W. E. Taunton moved for a new trial, and contended 
that the cancellation was complete by the tearing of the 
will with the intent to destroy it, and he cited Pemberton 
V. Pemberton (a), Bibb v. Thomas {b\ Hyde v, Hyde (r), 
and Onions v. Tyra\ 

• Abboit C. J. Upon the evidence, it appears, in the 
present case, that the testator, being moved with a sud¬ 
den impulse of passion against one of the devisees under 

(a) 13 res.jtm. 290. (i) 2 Black. 1043. 

(e) J L<f.Co$ct Abr. lOS. d; 1 Pcere irUHams, 343. 

his 
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his will, conceived the intention of cancelling it, and of 
accomplishing that object by tearing. Having torn it 
twice through, but before he had completed his purpose, 
his arms were arrested by a byc>stander, and his ^pger 
mitigated by the submission of the party who had pro¬ 
voked him; he then proceeded no further, and after hav¬ 
ing ntted the pieces together, and found that no mate¬ 
rial word had been obliterated, he said, ** It is well it 
is no worse.” Now, if the cancellation had been once 
complete, nothing that look place afterwards could set 
up the will. But it was a question for the jury to de- 
termine whether the act of cancellation was complete. 
They have found that it was not, and that it was the 
intention of the testator, if he had not been stopped, to 
have done more, in order to carry his purpose into 
effect. 1 can see no reason to think that verdict 
wrong. 


18 ^ 0 . 
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Bayley .J. I think this verdict right. If the testa¬ 
tor had done all that he originally intended, it would 
have amounted to a cancellation of the will; and 
nothing that afterwards took place could set it up again. 
But if the jury were satisfied that he was stopped 
ill medio, then the act not having been completed will 
not be sufficient to destroy the validity of the will. 
Suppose a person having an intention to cancel his will 
by burning it, were to throw it on the fire, and upon a 
sudden change of purpose, were to take it oft' again, jt 
could not be contended that it was a cancellation. So 
here, there was evidence from which a change of pur¬ 
pose before the completion of the act, might properly be 
inferred. The jury have drawn that inference, and I 
see no reason to disturb the verdict. 

Kk 4 
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Holhoyd J. 1 was of opinion, at the trial, that it 
the act of tearing was coni})leted notliing that took place 
afterwards was sufficient to set up the will again. The 
sta|j|tc of frauds says, ** that no devise in writing of 
lan^ shall be revocable, otherwise than by some other 
will, or by burning, cancelling, tearing, or obliterating 
the same by the testator, &c.” but, in order to effect thisj 
the act of tearing, &c. must be complete. 1 left it to the 
jury to say, whether that was so, and they were of opi¬ 
nion, that the testator had not completed the act he had 
intended, and I thought that they drew the right con¬ 
clusion from the evidence. 

Best J. 1 am of opinion, that the verdict is right. 
Tearing is one of the modes by which a will may be can¬ 
celled ; but it cannot be contended that every tearing is a 
cancellation ; for if it were, a testator, who took his will 
into his hands with intent to tear it, must, if he should 
tear it in the smallest degree and then stoj), be considered 
as having cancelled it. Tlie real question in these cases is, 
whether the act be complete. If the testator here, after 
tearing it twice through, had thrown the fragments on 
the ground, it might have been properly considered, 
that he intended to go no further, and that the cancel¬ 
lation was complete; but here there is evidence, that he 
intended to go further, and that he was only stopped 
from proceeding by an appeal made to his compassion 
by the person who was one of the objects of his bounty. 
The case in Blackstone is ver}' distinguishable; for there 
the testator completed his purpose, although the will 
was not destroyed. I see no reason, therefore, for dis¬ 
turbing the verdict. 


6 


Rule refused. 
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Robson against Spearman and Another. 

^ HE declaration stated that defendants made an 
assault upon the plaintiff and seized, &c. and 
imprisoned him, without reasonable causey in a cer¬ 
tain gaol, &c. for six days, and until he paid a 
large sum of money. Plea, not guilty. At the trial 
at the last Spring assizes for Northumberland^ before 
Bayley J., it appeared that the plaintiff, against 
whom a regular order of filiation had been previously 
made, had been committed by the warrant of the defend¬ 
ant Shearman, who was a magistrate, for not having 
paid the arrears due under that order. The warrant 
being produced, appeared to be for the commitment of 
the plaintiff to the gaol of Morpeth, until he should pay 
the sum due and legal accustomed fees, or until he should 
be othei*wise delivered by due course of law. The plain¬ 
tiff having been imprisoned six days, paid the money, 
and was discharged. It also appeared, that the notice 
which was given to the defendant Spearman, pursuant to 
the statute 24 G. 2. c. 44., after reciting the arrest and im¬ 
prisonment of the plaintiff, and that he was compelled to 
pay a sum of money in order to obtain his discharge, 
stated that a precept called a latitat would be issued 
against him for the said imprisonment and sum of 
money. It was contended for the defendants, that this 
notice was insufficient; but the learned Judge over¬ 
ruled this objection, and being also of opinion that the 
warrant was illegal, inasmuch as by the 49 G. 3. c. 68. s. 3. 
the magistrate was empowered only to commit for three 
months, unless the money be sooner paid (whereas here 

the 


Saturdajf, 

AprV, 22d. 

A warrant for 
the commit¬ 
ment of the 
putative father 
of a bastard 
child, until he 
should pay a 
sum due for the 
maintenance of 
the child and le¬ 
gal accustomed 
fees, or until he 
sliould be other¬ 
wise delivered 
by due course 
of law, is bad, 
the magistrate 
not being au¬ 
thorised under 
49 G.3. c. 68. 
s. 3. to make 
such a warrant. 
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the commitment was general, being until he should pay 
the money), he directed the jury to find a verdict for the 
plaintiff against the defendant Spearman, The other 
defendant, who was the constable who executed the 
warrant, had a verdict. And now 


Cross Serjt. moved to enter a nonsuit. Here the 
defendant was discharged, in point of fact, within the 
three months for which, by the 49 G. 3. c, 68. he might 
have been committed. If he had been detained beyond 
tliat period under the warrant, he might have had some 
ground for the action. On the second point, he cited 
Strickland v. Ward, {a) Here the notice given was of 
an action against the magistrate alone, and it was stated 
to be for the said imprisonment and sum of money. 
The action commenced was for assault, battery, and 
false iinprisoninent, and was a joint action against the 
magistrate and constable. 

Abbott C. J. I am of opinion that the warrant in 
this case was illegal, not being such as the justice had 
authority to make. It was his duty to have pursued the 
woi'ds of the statute of the 49 G, 3. c, 68. If he had 
so done, it would have given the party committed the 
option either of paying the money or of staying 
three months in prison, and being thereby altogether 
discharged from the payment. This warrant is for 
his imprisonment till he shall pay the money, and 
deprives the party of that advantage. The difference is 
a most material one, and it gives the party committed a 
right of iiction against the magistrate. There does not 

(a) 7 r. R. 651. 


appeal 
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appear to me any weight in the other objection. The 1820. 
only effect which the omission of any mention of a bat- ——- 
tery in the notice could produce, would be to prevent ugnintt 

1 ' 1 . .(Y* 1 • 1 r • • • -I n SPEAHIIAI 

the plaintiff at the trial from giving evidence of a battery. 

It was, however, quite sufficient to apprise the magistrate 
of the nature of the action about to be brought against 
him, so as to have enabled him, if he had thought pro¬ 
per, to have tendered amends. I can sec, therefore, no 
ground for disturbing the present verdict. 

Rule refused. 


Edwards against Dick. 


Salw'dai/, 
April 22(1. 


POLLOCK bad obtained a rule to shew cause 
why the bail-bond given to tlie sheriff of Middle¬ 
sex in this case, should not be delivered up to be can¬ 
celled, upon the defendant’s filing common bail, and for 
staying the proceedings. The affidavit to hold to bail, 
stated, that the defendant was justly and truly indebted 
to the plaintiff in the sum of 240/., as drawer of a bill 
of exchange, dated December 1st. 1S19, drawn by the 
defendants on, and accepted by Lord Jlossmorc; the 
objection was, that it did not state that the bill was 
due. 


An aflldavit to 
hold to bail, 
which states 
that defendant 
is indebted to 
plaintiff as 
drawer of a bill 
of exchange, is 
not sufficient, 
unless it is also 
stated tliat the 
bill is due. 


Cross now shewed cause. The case of Davison v. 
March (o) is expressly in point; and the case of Jack- 
son v. Yate{b) is distinguishable, on the ground that 
there the defendant was the maker of the promissory 

(«) 1 R> 157. 7 148. 

note, 
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note, so that it might be true that he was indebted to 
the plaiiitifi^ although the note might be payable at a 
future day. Here the defendant is the drawer of a bill 
of exchange, and cannot, therefore, be indebted, unless 
the bill be due.. 

Pollockf contra, observed, that the case of Davison ▼. 
March was an extraordinary decision, and had never 
been recognized in this Court; and that in Machu v. 
Fraser {a) the authority of that case had been much, 
broken in upon. 

Abbott C. J. Wc think that it would be better to 
lay down a general rule which may be followed, and 
that the best course will be, to overrule the case of Da¬ 
vison V. March, and to decide that this affidavit to hold 
to bail is not sufficient, because it does not state the bill 
of exchange to have become due. The rule, therefore, 
must be made absolute. 

Rule absolute.. 


(<i) 7 Taunt. 171. 
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Horncastle and Another against Farran. 

# 

^ROVER for goods. Plea, not guilty. At the trial 
before Abbott C. J. at the sittings after last Michael¬ 
mas term, it appeared that the defendant was the secre¬ 
tary of the 'East India Dock Company, and the plaintiffs 
were the owners of the ship Kingston. The ship had 
been chartered by them on a voyage to the East Indies 
and back. The freighter, Mr. Campbellf a merchant in 
Londonj bound himself by the charterparty to pay freight 
in the following manner: viz. A'lll. in cash forthwith on 
the day of the clearance of the ship outwards; 421/. on 
that same day, by a good and approved bill at six 
months; a further sum not excelling 1000/. for charges, 
&c. to be paid at her port of delivery in the East Indies; 
a further sum for payment of wages of the crew on her 
arrival at the port of London^ and the remainder thereof 
to be paid by a good and approved bill or bills payable 
in London at three months after date from the day 
on which the delivery of the said homeward cargo 
shall be completed. The ship completed her voyage, 
and arrived in the port of London, and, according to the 
regulations usual in such cases, delivered her cargo, 
which was placed part in the East India Company’s 
warehouses, and part in the East India I ock Company’s 
warehouses. On the 15tli September, 1818, a notice 
was given to both these bodies by the plaintiffs not to 
deliver the goods to Campbell, until they received ad¬ 
vice that the freight had been paid. All the payments 
during the voyage, including the payment of the wages 
of the crew, were duly made. The residue of the 
freight due amounted to 3273/. Is, 4d. On the 8th 

Octobei', 


W 

1820 . 


Mondajf, 

April S4Ui. 

Where the own¬ 
er of a ship 
having a lien 
on the goods 
until the de¬ 
livery of 
good and ap¬ 
proved bills for 
tlie freight, 
took a bill of 
exchange in 
payment, and 
tliough he 
objected to it 
at the time, 
afterwards ne¬ 
gotiated it: 
Held, that such 
negotiation 
amounted to an 
approval of the 
bill by him, and 
tliat it was a 
relinquishment 
of his lien on 
tlic goods. 
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1820. 

Huknc’astu 

against 

Farhan. 


Octoberf 1818, the plaintiffs received a bill at three 
months of 1200/. drawn by the captain of the ship on 
and accepted by Campbell in part payment. And on 
the 21st Octobet', 1818, the balance was received by them 
in other bills. On the 24th October^ they sent an order 
to Campbell^ authorising the stop on the goods in the 
East India Company’s warehouses to be taken off; but, 
at the same time, refused to take off that on the other 
goods, alleging as a reason, that they could not succeed 
in negociating the bill for 1200/. dated October 8th. A 
further correspondence took plage, but the plaintiffs 
continued to refuse to take off the stop until Campbell 
should give them a collateral security for this bill. Not¬ 
withstanding this refusal, the East India Dock Company, 
upon an indemnity being given to them, permitted Camp-‘ 
bdVs agent to remove the goods. It appeared that all the 
bills, including that for 1200/., had been negociated by 
tlie plaintiffs. The Lord Chief Justice, at the trial, 
held, that this circumstance put an end to the plaintiffs’ 
lien on the goods, and directed ,a nonsuit. Scarlett^ in 
last Hilary term, having obtained a rule nisi to set this 
nonsuit aside, and for a new trial,^ 

Marryat (and Gurney was with him) shewed cause. 
The negotiation of the bills was a relinquishment of the 
lien of the plaintiffs, supposing one even to have existed, 
because, otherwise, the plaintiffs would make Campbell 
liable to pay the bills to the holders, without giving him 
the power, by the sale of the goods, to provide for the 
payment. And there was no special agreement; for 
Campbell did not, as it np])ears, even know that the bills 
had been negotiated. But, secondly, there was no lien at 
all in this case. 'Fhe clause in the East India Dock Com¬ 
pany’s 


3 
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pany’s act states, 54 G. 3. c. 228. s. 18. « That all such 
wares and merchandizes landed and warehoused under 
the provisions of this net, sluill, when so landed and 
warehoused, continue subject 'or liable to such and the 
same claim for freight as such goods, &c. respectively 
were subject or liable to whilst the same were on board 
such ships, and before the landing thereof” Here, how¬ 
ever, by the charterparty, the plaintiffs had no right to 
require any bills to be given till after the complete de¬ 
livery of the homeward cargo. Then, if so, they never 
had a lien on the goods whilst on board the ship. And, 
if so, the act gives them none whilst in the warehouse 
of the East India Dock Company. And he cited Saville 
v. Campion, {a) 

Scarlett and Chittp, contra. The nets are to be con¬ 
current, and the plain meaning of the charterparty is, 
that the goods shall be delivered on the giving of good 
and approved bills; and so it was ruled in the case of 
Tate V. Meeki Easter term 1818, in the Common Pleas, 
upon a charterparty similar to the present. There was, 
therefore, a lien originally on the goods. Then the 
only material question is, has that lien been relin¬ 
quished ? That depends on this, whether this bill for 
1200/. can be considered as a good and approved bill. 
On the 24th October the plaintiffs distinctly objected to 
it, and on that express ground refused to give up their 
lien. Then, cun the subsecpient negotiation make any 
difference ?* If the bill is not to be negotiated, neither 
party gains any advantage. The bill is given for the 
purpose of negotiation ; and if negotiated after having 


(a) 50 $^ 
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1820. 


HotKCABTLM 

hgain$t 

Famah. 


been objected to, it is still not an approved bill. Until an 
approved bill be given, the lien continues. In the case of 
stoppage in transitu, that right is not lost by the accept¬ 
ance and negotiation of a bill for the amount due. 

Abbott C. J. In the present case, it appeared tliat 
Campbell had a right to the delivery of the goods, upon 
his giving good and approved bills for the freight to the 
owners of the ship. Now, in order to obtain possession, 
he does deliver to them the bill in question; and, upon 
their expressing their disapprobation of it, he accedes to 
it, and at first acquiesces in their retaining possession of 
the goods. That, however, was done in ignorance of the 
fact of their having at that time negotiated the bill. I 
thought, at the trial, that the negotiation of the bill was 
to be taken as against the party negotiating it, as an ap¬ 
probation of the bill by him; and that the owners of the 
ship having, by this act, declared their approbation of 
the bill in question, had lost their lien on the goods. I 
am still of the same opinion, and 1 think, therefore, the 
nonsuit was right, and that this rule ought to be 
dischargeil. 

Bayley J. 1 am also of opinion, that the nonsuit in 
this case was right. It appears that Campbell having 
given the bill in question, the owiiers of the ship ex¬ 
pressed their disapprobation of it. In consequence of 
this, the stop which had been placed upon the goods 
in the JEtO^ India Company’s warehouse continued, and 
it became necessary for Campbell, if he wished to get it 
removed, to give another bill. Under these circum¬ 
stances, however, the owners chose to negotiate the 
original bill. Now, if Campbell had consented expressly 

to 
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to this negotiation, and yet had agreed that the plaintifis 
should retain their lien on the goo<ls, he would, of course, 
have been bound by that agreement; but that was not 
the case; and if the plaintiffs negotiated the bill with¬ 
out such express consent on his part, it seems to me, 
that they gave up their lien on tlic goods. If we were 
to hold otherwise, the consequence would be this, 
that Campbell would be prevented from obtaining his 
goods, in order to enable him to take up the bill, and 
vet he might be arrested on it, and compelled to pay it. 
That would be a great inconvenience and hardship, and 
one which ought not to be imposed upon him without 
his express consent. 1 think, therefore, that as soon as 
this bill was negotiated by the Plaintiffs, their lien on 
the goods was given up. The nonsuit, therefore, was 
right. 


1820. 

HaMrCASTLC 

agauut 

Fakiuk. 


Holroyd J. I am of the same opinion. The plains 
tiffs, in this case, acted on the bill as their own, by 
their first accepting, and afterwards negotiating it. 
They ought, if they disapproved it, to have given it 
back to Campbell. As to their having objected to it, 1 
do not place mucb reliance upon that; for, though they 
objected to it in words, they approved it by their act ; 
for, by negotiating it, they put it out of their power, 
afterwards, to return it to Campbell. I am, therefore, 
of opinion, that they had no further lien upon the 
goods, and that the nonsuit was right. 

Best J. concurred. 

Rule discharged. 


VoL, III. 


LI 
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Tlic shurifF hav¬ 
ing, within a 
liljcrty where 
particular offi¬ 
cers had the 
exclusive pri¬ 
vilege of exe¬ 
cuting all pro¬ 
cess, arrested a 
defendant upon 
aca.sa. in which 
there was not 
any non-oinit- 
tas clause, suf¬ 
fered him to go 
at large before 
his removal 
from the liber¬ 
ty: Held, that 
he was liable in 
an action for an 
escape. 
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PiGGOTT against Wilkes. 

J^ECLARATION in debt against the sheriff of 
Essex for an escape. Plea, nil debet. At the 
trial, before Garraw Baron, at the last Spring assizes 
for the county of Essex, it appeared, that the sheriff 
had taken the party in execution, within the borough of 
Maldm, upon a ca. sa., in which there was not any 
non omittas clause. In that place, by charter, the 
mayor, &c. of the borough claimed the exclusive privi¬ 
lege of executing all process; and the defendant, in 
the original action, escaped before he had been re¬ 
moved from Malden, Upon these facts, it was con¬ 
tended at the trial, that as the sheriff had no right to 
arrest the party within a privileged place, the arrest was 
bad, and consequently, that there could be no action for 
an escape. The learned Judge reserved the point, and 
the jury found a verdict for the plaintiff. 

Walfard now moved to enter a nonsuit The sheriff 
was not authorized to arrest the party within the bo¬ 
rough of Malden, The arrest itself, therefore, was un¬ 
lawful, and he thereby subjected himself to an action, at 
the suit of the defendant in the original action, as well 
as of the mayor of the liberty. The sheriff, at all 
events, cannot be liable for suffering a party to escape, 
whom he ought never to have taken into custody, and 
who actually escaped before he had been removed from 
the privileged place. 

Abbott C, J. The arrest was not wrongful, as 
against the defendant in the original action, although it 

was 
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was wrongful as against the bailiff of the liberty: and 
although the sheriff might have thereby subjected himself 
to an action at the suit of the latter. In cases of arrests 
by the sheriff within the verge of the palace, he is in 
contempt unless he has the leave of the Board of Green 
Cloth; the arrest, however, is not therefore void, {a) I 
am of opinion, that in this case, the sheriff having once 
taken the party, was bound to keep him in custody, and 
that consequently he is liable in this action. 

Rule refused. 


1820. 


Piooon 

agttinU 

Wiucit. 


(a) Vide Fitzpatrick v. Kelly, M. 22. G. 5, B. R. cited in argument in 
Rex V. Siobhs, 3 Term, Rep. 740. 


Wright against Clements. 


Tuesday, 
April 25tli. 


J)ECLARATION stated, that defendant contriving, 
&c. fa 1 sel 3 ',&c. did publish, and did cause and procure 
to be published, a certain false, scandalous, malicious, and 
defamatory libel, in the form of a statement, purporting 
to be written by one William Cobbett, of and concerning 
the plaintiff, containing, amongst other things, certain 
false, scandalous, malicious, defamatory, and libellous 
matters, of and concerning the said plaintiff, in substance^ 
as follows; that is to say: it then proceeded to set out the 
libel with innuendoes. The plaintiff' having obtained a 
verdict for 500Z. damages, at the Middlesex sittings after 
last Michaelmas terra, before Abbott C. J., a rule was 
obtained in Hilary term for arresting the judgment on 
the ground that the declaration was defective in stating 

L 1 2 the 


Declaration 
stated Uiat the 
defendant pub* 
lished a libel, 
containing false 
and scandalous 
matters con* 
ceming tlic 
plaintiff, in sub» 
stance as fol¬ 
lows ; and then 
set out Uie libel 
with innuen¬ 
does: Held, 
that this was 
bad in arrest of 
judgment. 
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]820. 

Wkighv 

against 

Clxmxnxs. 


the libel to be set out in substance only, and not accord¬ 
ing to the tenor. And now 

Scarlelt, Denman^ and Chitty^ shewed cause. This 
rule was obtained on the authority of the case of 
Newton v. Stitbhs. {a) There the declaration stated the 
words spoken to be to the eilect following, and that was 
held to be bad in arrest of judgment. That case, how¬ 
ever, does not apply to the present; for taking the 

• 

whole declaration together, it appears that the very 
words of the libel are set out, for there are in¬ 
nuendoes which would be unnecessary, if the declaration 
purported to set out only the substance or effect. 
It is sufficient, at all events, after verdict, if the declar¬ 
ation imports to set out the substantial matter of the 
libel. In the Qiiccn v. Drake (5), Holt C. J. says, “ a 
libel may be described cither by the sense or by the 
words, and therefore an information charging that the 
defendant made a writing containing such words, is 
good, and in such a case a nice exactness is not required 
because it is only a description of the sense and sub¬ 
stance of the libeh” That is an authority to shew 
that it is sufficient to set out the substance of the 
libel. In The King v. Bear{c), the declaration pur¬ 
ported ^ to set out the libel according to the tenor 
and effect following, and it was held that although 
the words to the effect following, of themselves might 
be bad, yet that coupled with the word tenor, which 
imported a literal copy, they might be rejected. It 
is not, however, necessary to set out the literal copy 
of a libel, for the variance of a letter not altering the 
sense is immaterial, and that shews that it is sufficient 


(a) 2 Show. 435. 3 Mod. 71. (6) 3 Salk, S25. 

(c) 2 Salk. 417. 1 Ld, Mayvu 414. S. C. 


to 
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to set out the substance of the libel. Admitting it, 
however, to be necessary to give in evidence the precise 
words of the libel, it is sufficient, after verdict, that it 
should be so stated on the record that there is no posi¬ 
tive repugnancy between the mode of stating it, and the 
necessity of proving the precise words. Now there is 
nothing in the words “ in substance as follows,” which 
dispenses with the necessity of proof of the very words 
of the libel; for the innuendoes shew that the plaintiff* un¬ 
dertakes to prove the precise words. In the course of 
the argument, they cited Wood v. Brmn («), and Hex 
V. Leefe. {b) 


1820. 


Wrxcmt 

against 

CuiMEKXS. 


Plait, contra. The words “ in substance as follows,” 
form a material part of the description of the libel, and 
cannot, therefore, be rejected. In actions for oral or 
written slander, it is not sufficient to set out the sub¬ 
stance, but the very words must be stated upon the 
record, in order that the Court may judge whether they 
be actionable or not; if it were sufficient to set out the 
substance, the verdict of the jury would be conclusive 
upon that point, and the party would be deprived of his 
writ of error. In Zenobio v. Axtcll (c), it was hehl to be 
insufficient, in an action for a libel written in a forciiju 
language, to set out the translation, which, if correct, 
however, would have contained the substance of the 
libel. Cook v. Cox {d) is precisely in point. The de¬ 
claration there stated that the defendant accused the 
plaintiff of being in insolvent circumstances, without 
setting out the words, and the Court, upon argument, 

(a) 1 Marsh. 55‘J. 6 Taunt. 169. (b) 2 Canipb. I3R. 

(c) 6 T. R. 162. (rf) 5 a. 110. 


LI 3 


held 
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1820. held it to be bad, after yerdict, upon principle and au- 
thority- This declaration cannot be supported. 

against 

Cuehcmts. 

Abbott C. J. I am of opinion, that in this case the 
objection must prevail, and that the judgment must be 
arrested. In actions for libel, the law requires the very 
words of the libel to be set out in the declaration, in 
order that the Court may judge whether they consti> 
tute a ground of action; and unless a plaintiff pro¬ 
fesses so to set them out, he does not comply with 
the rules of pleading. The ordinary mode of doing 
this, is to state, that defendant published, of and con¬ 
cerning the plaintiffj the libellous matters, to the tenor 
and effect following. In that case the word “ tenor” 
governs the w'ord “ effect,” and binds the party to set 
out the very words of the libel. There is another 
mode of doing it, by stating that defendant published 
the libellous matters following ; that is to say. And in 
this case, also, it is understood, that the very libel is set 
out. Here, however, more words have been introduced 
into the declaration, and the question is, whether the 
additional words have not vai’ied the sense. The alle¬ 
gation here, which has departed from the common form 
of the precedents, is, that the defendant published cer¬ 
tain libellous matter, in substance as follows. Now the 
question is, whether the worils “ in substance,” do not 
give a different meaning to the passage which follows. 
It seems to me that they do; for we are to understand 
these words in their ordinary sense. Suppose a person 
were to say, 1 have read a book concerning certain in¬ 
teresting historical questions, in which is contained a 
passage, in substance as Ibllows; no man woukl under¬ 
stand him to be about to repeat the very words of the 
})assage, but only that he was about to give on abstract 

of 
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of it. So it is that I understand this declaration. It is 
true, that in pleading, many words have obtained an 
appropriate and technical sense, different from their 
popular meaning; and if that had been the case with 
the words “ in substance,” it might have varied the 
present question: but it is not so, and those words 
must, therefore, be understood in their ordinary sense. 1 
think, therefore, that the plaintiff in his declaration, not 
having professed to set forth the very words of the libel, 
but only their substance and effect, and, os it were, a 
sort of abstract of them, the judgment must be arrested. 
It is of great importance to follow the ancient form of 
precedents; for if we depart from them in one instance, 
one deviation will naturally lead to another, and, by de* 
grees, we shall lose that certainty which it is the great 
object of our system of law to preserve. 

Bayi.ey J. I am of the same opinion. A defendant, 
ill a case like this, has a right to expect that the plain¬ 
tiff, in his declaration, will set out the very words used, 
or so much of them as he means to rely upon; and the 
usual mode of doing this has been already stated by my 
Lord Chief Justice. The word “ tenor” has, in law, a 
peculiar and technical sense, and the distinction be¬ 
tween it and “ substance” is distinctly pointed out by 
Bidler J., in Rex v. May (a), where he says, that “ the 
word tenor has so strict and technical a meaning, as to 
make it necessary to recite verbatim; but tha^ by the 
expression, manner, and form following,” used in that 
case, nothing more than a substantial recital was re¬ 
quisite.” Here it is stated, that defendant published 


1820. 


WRiam 

against 

CLSHCKm 


(a) Dougl, 193. 

LI 4 


certain 



S08 

1820. 


Wriqk* 

againtt 

Cleukmxi. 


CASES IN EASTER TERM 

Certain false and libellous matters, in substance as fol¬ 
lows ; the latter words, therefore, qualify those which 
precede, and would let the party.in at nisi prius to 
looser proof than would have been required in case the 
declaration had stated the libel verbatim. Then, if the 
law requires the libel itself to be stated, how can a 
declaration be suiHcicnt which states the libel in sub¬ 
stance only. For two statements, which may differ in 
words, may agree in substance. Besides, if it be suf* 
ficient to set out a libel in substance, who is to de¬ 
cide whether it is proved,, the Judge or the jury ? And 
if they differ, the defendant might be deprived of the 
judgment of the Court out of which the record* comes. I 
think, therefore, that if we were to hold this declaration 
sufficient, we should relax the strictness of proof at pre¬ 
sent required, and depart from the unvaried course of 
all the precedents. The judgment, therefore, must be 
arrested. 

Holroyd J. I am of the .same opinion. The old 
form of declaring was, to state the libel according to 
the tenor and effect following,” or, “ according to the 
tenor following.” And the law attaches a technical 
meaning to the word “ tenor,” as signifying either an 
exact copy or a statement of the libel verbatim. If 
the usual mode be not followed, but new words sub¬ 
stituted for these expressions, the Court must under¬ 
stand those new words according to their popular and 
ordinary sense. And considering this case in that way, 
the words ** in substance,” mean not a literal copy of 
the libel, but only the general import and effect of it. 
Now where a charge, either civil or criminal, is brought 
against 4 Pefeodant, arising out of the publication of 
' writ-. 
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a written instrument, as is the case in forgery or libel, 
the invariable rule is, that the instrument itself must be 
set out in the declaration or indictment; and the reason 
of that is, that the defendant may have an opportunity, 
if he pleases, of admitting all the facts charged, and of 
having the. judgment of the Court, whether the facts 
stated amount to a cause of action, or a crimes For it 
is clear that when it can be shewn distinctly what the 
instrument is upon which the whole charge depends, 
that instrument must be shewn to the Court, in order 
that they may form their judgment. A defendant is 
not bound to put the question as a combined matter of 
law and fact to the jury, but has a right to put it as a 
mere question of law to the Court. This mode of de¬ 
claring would not only deprive him of that advantage, 
but also of his writ of error; and it would make the 
verdict of a jury .binding in cases where it ought not 
to be so. For if the jury find the verdict that the libel 
proved was in substance the same as the charge in 
the declaration, contrary to the opinion of the Judge, 
that would be binding upon the parties, and the defend¬ 
ant could bring no writ of error, even although the 
whole might be a question of law. I think, therefore, 
that this declaration is bad, and that the judgment 
must be arrested. 

Rule absolute, (a) 


1820. 


Wmoht 

against 

CiBMXim. 


(a) Best J. was absent at the Old Bailey. 
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Wednetday, 
April 26th, 

A copyhold of 
inheritance is 
not forfeited by 
a conviction 
of felony with¬ 
out attainder, 
unless there be 
a special custom 
in the manor. 


The King against Sir Francis Willes, Knt. 

JN Trinity term last, this Court, on the application 
of Samuel Wells, granted a rule, calling on the de¬ 
fendant as lord of the manor of liig^leswade, in the 
county of Bedford, to shew cause why a writ of man¬ 
damus should not issue directed to him, commanding 
him to admit the said Samuel Wells to certain copyhold 
tciieincnts, parcel of the said manor, on the surrender 
of William Sludman, late tenant thereof^ On shewing 
cause, the Court enlarged the rule, until Michaelmas 
term last, with liberty for the parties to state a special 
case, which was as follows: William Sludman, on the 
15th of October, 1818, when he committed the of¬ 
fence of which he was convicted as hereinafter men¬ 
tioned, was seised in fee at the will of the lord, accord¬ 
ing to the custom of the manor, of certain copyhold 
messuages and tenements, customary tenements of the 
manor of Biggleswade, in tlm county of Bedford, After 
the said William Sludman had committed such olFcnce, 
viz. on the 28th October, 1818, the above-named Samuel 
Wells bona fide contracted and agreed with the said 
William Sludman to purchase from him the said premises 
for the sum of 700/., and on the 2d of November follow¬ 
ing, the premises were duly surrendered by the said 
William Sludman to the lord of the said manor, to the 
use and behoof of the said Samuel Wells, his heirs and 
assigns. At the General Quarter Sessions of the peace 
for the county of Hertford, held on the 19th of October, 
1818, one Thomas Halworth was convicted for feloniously 

steal- 
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stealing, on the 16th of Qcioher, in the same year, two 
bushels of fine pollard of the value of 1 65 ., and two bushels 
of coarse pollard, of the value of 55.; and afterwards, at 
the General Quarter Sessions for the county of Bedford^ 
held on the 13th day of January, 181!), the said William 
Studjnan was indicted for ieloniously receiving, on the 
said 15th day of October, 1818, the said two bushels of 
fine pollard, and the said two bushels of coarse pollard, 
knowing the same to have been feloniously stolen, upon 
which indictment the said William Studman was con¬ 
victed. Whereupon judgment was given against him, 
that he should be transported for the term of iburteen 
years, to such parts beyond the seas as his Majesty, by 
and with the advice of his privy council, should think 
proper to order. The record of William Studmaii^s 
conviction did not state that he prayed the benefit 
of the statute; and on reference to the clerk of the 
peace, it appeared that the prisoner did not perform 
that ceremony. No prosecution or proceedings were 
depending against the said William Siudftian, at the time 
when he surrendered the said tenements and premises ns 
aforesaid. The manor of Biggleswade formerly belonged 
to the crown, until it was purchased by the present 
Lord Sir Francis Willes, knt., under the 42 G. 3. c. 116. 
It did not appear by the court rolls of the said manor, 
or otherwise, that any case at all similar to the present 
ever before occurred within the said manor, nor was there 
any special custom within the said manor respecting 
forfeitures for felony or crime. The question for the 
opinion of the Court was, whether the said Samuel 
Wells was entitled to the said estates, and to be admitted 
thereto; or, whether the same were forfeited by the 
commission of the said offence to the lord of the manor. 

If 


5U 

1820. 

The Kims 
againU 
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If the Court were of opinion, that the said Samuel Wells 
was entitled to the said estates, then a mandamus was 
to be issued commanding the lord of the said ^manor to 
admit the said Samud Wells to the same. 


Chittyi ill support of the rule, contended that in 
the present case there was not a sufficient ground of for- 
forfeiture: for unless there be judgment of attainder 
there is no forfeiture. In Jory v. Pandy (a), this very 
question was considered. There a copyholder of in¬ 
heritance was convicted of felony, and had his clergy 
allowed before attainder ; and the Court were strongly 
inclined to hold, that without a special custom it was no 
forfeiture. It does not appear that that case, which on 
the importunity of counsel was ordered to be argued 
again, ever came on a second time, which probably was 
because the opinion expressed by the Court was ac¬ 
quiesced in afterwards. And the same opinion is also 
expressed in the first point in Lord Cortmallis^s case (d), 
where it is said that the Court seemed to be of opinion, 
that no seizure could be till attainder without special 
custom. In Com. Dig. tit. Copyhold^ M. 1. this is laid 
down as clear law. In Haiiokins PI. Cor. lib. 2. c.4i). 
s. 7. it is said that “ by force of a special custom, a copy- 
hold of inheritance may be forfeited by an attainder, or 
conviction, of treason, or felony, and by custom, even 
without a conviction. Also, >it seems the stronger 
opinion, that it shall be forfeited by an attainder'of 
treason or felony, of common right, without any special 
custom, but not by a conviction onlyand in support of 


(4) lLev.S63. 


(i) 2 Vuntr, 58. 


this 
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this doctrine, in addition to other cases, he cites 
2 Keb, 451. In Watkins on Copyholds^ p. 325, the 
reason given for it is, because the copyholder, by an 
attainder of treason, or felony, loses his capacity to 
enjoy land Now, in the present case, it appears that 
Studman was convicted under 5 Ann, c, 21. of receiving 
stolen goods. By 3 and 4 W. 4* M. c. 9. such offenders 
were made accessaries after the fact; and by 5 Ann. 
c. 21. s, 5. it was enacted that they should suffer death 
as a felon convict; and by 4 G. 1. r. 11. s. 1. they may 
be transported for fourteen years. Now, the benefit of 
clergy not being taken away, the judgment of death, 
without which there can be no forfeiture, was not 
passed. The effect of benefit of clergy is stated by 
Lord Hale to be this, that presently upon the burning 
in the hand he ought to be restored to the possession of 
his lands, and from thenceforth to enjoy the profits 
thereof, 2 Hale P. C. 389.; and 4 Black, p. 373. is to 
the same effect. If, then, by the allowance of clergy, he 
is restored to his capacity of holding land, the reason 
for the forfeiture fails. It is true, that it is not stated 
in the case that the ceremony of praying the benefit of 
clergy was performed : but that is not necessary; for it 
is laid down in 2 East P. C. 744. that in grand larceny, 
the party must pray the benefit of the statute; and the 
same doctrine is to be found in Rex v. Johnson (fl), and 
in Hajiden v. Hamlen. (Jb) Besides, it is for the other 
side to show affirmatively that sentence of death was 
passed, in order to establish the forfeiture; for a for¬ 
feiture being odious, proof must be given in order to 
establish it. Doe on dem, Tarrani v. Hellier. {c) 
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(4) I ms. IPO. (c) 5 T. R. 162. 
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(a) 3 Jlf.4 S. 549. 



5l4 


CASES IN EASTER TERM 


1820. Fuller, contra. AU the authorities upon this 
^ subject have been cited, and there is none in which 

the point has been decided; for Joiry\,Paidy was 
never adjudged, nor was any decided opinion pro* 
nounced in Lord CorrmcUli^B case. That being so, the 
Court are to determine whether upon principle such 
a decision oi^ht to be made. Here a conviction has 
taken place, and it is not stated that clergy was 
allowed. 

Abboti' C. J. The rule for a mandamus must be made 
absolute. The authority of Lord Hale is strong upon 
the subject. There can be no forfeiture of free¬ 
hold without attainder, and so it was held in Steven*a 
case, {a) Then, if so, how can there be a forfeiture of 
copyhold before attainder, without a special custom? 
There is no such custom stated in this case; and there¬ 
fore there was no forfeiture, and the party is entitled to 
be admitted. 

Rule absolute for a mandamus. 

(a) Cro. Car, 566. 


Wednesday, Brandon affainst Henry. 

April 26th. ° 


Practice. 


^AMPBELL had obtained a rule nisi for setting 
aside the judgment of non pros., signed in this 
case, for irregularity. The defendant having been ar¬ 
rested on a bill of Middlesex, on 22d of Naoemher, 

special 



IN THE First Year of GEORGE IV. 

special bail were put in in Michaelmas term, and were 
perfected in Hilary term. Judgment of non pros, was 
signed in Hilary vacation. 

Tindal shewed cause, and contended, that bail added 
to other bail, taken on or before the continuance-day, 
were to be considered as bail of the preceding term. 
And he referred to Tidd's Practice^ 270. 6th edit. In 
this case, therefore, the plaintiff ought to have de¬ 
clared in Hilary term, and the judgment of non pros, 
was regular. 

Camphelli contra, was stopped by the Court. 

Pei' Curiam. The true construction of the statute 
13 Car. 2. st. 2. c. 2. s. 3. would be, that even if the bail 
were entered as of the preceding term, the defendant 
would not, in such a case as this, be entitled to judg¬ 
ment of non pros. But, in fact, the practice is other¬ 
wise, For although bail added and justified in va¬ 
cation are entitled as of the preceding term, yet bail 
acknowledged and justifieil in a subsequent term are 
not entered as of the preceding term, even where sub¬ 
stituted for other bail put in of the preceding term. 
Here the plaintiff was guilty of no laches, in not declai- 
ing in Michaelmas term, as the defendant was not then 
fully in court. 

Rule absolute, (a) 
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(a) Vide JRolleston v. Scott, 5 T> R- -372. 
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Friday, Stubbs asatnst Parsons. 

Ajnil 28th. 

i^re^cvin**^ JN replevin for taking the plaintiff’s goods in his 
stated, that di- dwellins-Iiouse. the defendant made cognizance as 

vers sums of . . ® ° 

money amount- bailiff, of Wood, and Ilichard V, Duny, under a de- 

ing to a certain 

sum, had been, mise at 220/. rent payable quarterly, for 5.5/. for a quar- 
tinw,duly^ tef’s relit duc 25th March 1819. The plaintiff pleaded, 
up^*e*prc^ as to the sum of 52/. Hs. 3</., parcel of the said rent, 
tox^andVro^* before the 25th March, and before the said time 
paid^*^*' when, &c., divers sums of money, amounting in the 
piaintifT, where- whole to 52/. 14s. 3d., had been, from time to time, 

fore he deduct¬ 
ed the said duly assessed and rated upon the said dwelling-house 

a^unt'of the for the land-tax due in respect of the said dwelling- 

^dant'as*^*^* house by virtue of the statute in such case made and 

lhiWe*fo’bw provided; and that, from time to time, he, the plaintifi^ 

TOnT***HeU tenant and occupier of the dwelling-house, in pursn- 

that tltis plea ance of the statute in such case made and provided, was 

was bad, for not 

stating spe- called upon and forced to pay the said sum of 52/. 14^. 
cific periods for • 

which the re- 3d. SO due for land-tax, wherefore he did, according to 
were^asscssed or the form of the said statute, abate, deduct, and keep in 
Btot1ng*tha”thc^ hands .the said sum of 52/. 14s. 3d. out of the 

made*^e7uie being the amouiit of the tax which the 

rent distrained j; ^qq^i and Richard V. Duny, as landlords of the 

Miir hoQ flccruCui 

or was accru- said dwelling-housc, were liable to bear in respect of the 
ing. ° 

rent; the plaintiff then pleaded, as to the residue, a 
tender. The defendant demurred generally to the first 
plea, and took issue on the second, and the case was 
now argued by 


Chitty, in support of the demurrer. The plea in 
bar is bad; because it docs not contain a statement that 

the 
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the land-tax became due after tMte accruing of the rent 

O 

out of which it is sought to be deducted, nor even during 
the continuance of the tenancy. The case of Andrew v, 
Hancock (a) is precisely in point. In replevin no set¬ 
off can be allowed; and this deduction can only be 
available by the express provisions of the act of parlia¬ 
ment. 

M.arryati contra. This case is materially distinguish¬ 
able from Andrew v. Hancock : here it does not appear at 
what time the payment was made. It is true that a set¬ 
off in a distinct right cannot be pleaded; but here it is 
in substance a plea of payment as to part, and tender as 
to the residue.^ Sapsjord \\ Fletcher {J)\ and Taylor v, 
Zamira {c), arc authorities in point. It is alleged that 
the sum stated in the plea was the amount which the 
landlord was bound to pay, in respect of the rent 
reserved. It is said, indeed, that this may have been 
land-tax, which may have accrued before the tenancy 
began, and there is no objection to that; for an occu¬ 
pier, who comes in after the premises have been vacant 
for some time, is liable to the arrears of the land-tax. 
In Denhy v. Moore (d), which was a case of property- 
tax, the act required that the tax should be deducted 
out of the next rent. But in the land-tax act (c), it is 
only stated that the tenants are required and authorised 
to pay such sums of money as shall be rated upon such 
houses, &c. and to deduct out of the rent so much of the 
said rate as in respect of the said rents of any such 
houses, &c. the landlord should and ought to pay and 

(a) 1 Srod,^ JitHfi. 57. (i) 4 T.R-51l> 

(c) 6 Taunt. 524. {d) \ B.^A. 125. 

(c) 58 G. y. c. 5. «. 17. 

VoL. III. 


1820. 

StUBBS 

against 

Faksovb. 


M m 


bear. 



518 


CASES IN EASTER TERM 


1820. bear. There is, therdfbre, nothing in this clause which 
directs the tax to be deducted out of the next rent^ or 

Stubm 

^ttifut indeed at any particular period during the tenancy. 

Batley J. This is a replevin, in which the defend¬ 
ant in^es cognizance for the sum of 55/., being a 
quarter’s rent due 25th Marche 1819; and the plaintid^ 
by his plea, claims to deduct 52/. 145. 3d. in respect of 
pa 3 rments made by him for land-tax, duly assessed and 
rated, and due for and in respect of the premises. The 
plea does no^ however, state at what period of time the 
land-tax claimed to be deducted was assessed or paid; 
and it is quite consistent with the plea that this may 
have been a payment for land-tax due at an antecedent 
period, made long before any part of the rent distrained 
for became due or was accruing, or even before the com¬ 
mencement of the present landlord’s title; for the plea 
only states, that before the time when, &c. divers sums, 
amounting to the sum in question, had been duly 
assessed and rated upon the premises for the land-tax 
due in respect of them; and that from time to time^ 
before the 25th March, and before the said time when, 
&c. the plaintiff, as tenant and occupier of the premises, 
was obliged to pay, and did pay, the said sum so due 
and owing for land-tax, whereupon he did deduct it out 
of the rent; so that it does not even state that the land- 
tax in question became due during the continuance of 
the plaintiff’s tenancy. Now, in order to support this 
plea, the plaintiff must bring himself within the meaning 
of the 88 G, 3. c, 5. 5.17. I lay Denby v. Moore out 
of the question, that decision having been founded on 
the words in the property-tax acts, which require the 
deduction to be made out of the next rent upon a 

differ- 
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different principle, viz. with a '^ew 'to prevent fronds 
upon the revenue. The cases of Sajp^ord v. Fletcher^ 
and Taylor v. Zamira^ are also distinguishable; for 
there the payment was made after the rent, from which it 
was sought to be deducted, had accrued or was accruing. 
The principle of those cases is . this, that the payment 
there of the ground-rent to the ground-landlord, was 
paying a part of the very rent due to the landlord, and, 
in fact, a payment of so much money to the landlord 
himself. This case, however, goes much further; for 
the claim here is to deduct money paid at a period 
before the rent distrained for began to grow due. The 
words of the statute are, “ That the several and 
respective tenailts are required to pay such sum or sums 
of money as shall be rated upon such houses, &c. and 
to deduct out of the rent so much of the rate as in 
respect of the said rents of any such houses, &c. the 
landlord should and ought to bear; and the landlords 
are required to allow such deduction out of the rent.” 
Now, one plain objection to this plea is, that it does not 
state that the sum claimed to be deducted is that pro¬ 
portion of the sum paid which, in respect of thea’ent 
reserved, the landlord ought to bear; lor it is not stated 
that the amount, at which the premises are rated for 
the land-tax, is the same as the rent reserved. Suppose 
the premisc.s are rated to the land-tax at 100/. upon 
which the land-tax would be 20/.; if the premises are 
let for 100/. then the tenant would have a right to 
deduct the whole land-tax, or hi. quarterly; but if the 
rent reserved were more or less than that sum, then the 
quarterly deduction would not remain the same, but 
would vary in a proportionate degree. The true con¬ 
struction, however, of this clause, upon which my 

Mm2 judg- 
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judgment proceeds, that a payment to the land-tax 
can only be deducted'out of the rent which has then 
accrued, or is then accruing due; for the law considers 
the .payment of the land-tax as a payment of so much 
of the rent then due, or growing due, to the landlord; 
and if.fd^rwards he pays the rent in full, he cannot at a 
subsequent time deduct that overpayment from the 
rent; he may, indeed, recover it back as money paid to 
the landlord’s use. For these reasons, it seems to me 
that the plea is bad, and that there must be judgment for 
the defendant. 

Holroyd J. I am of opinion that this plea in bar is 
bad, not being a sufficient answer to the defendant’s 
cognizance. It states that divers sums had been duly 
assessed upon the premises for the land-tax ; but it does 
not state cither what those sums were, or for or in 
respect of what period of time they were assessed, so as 
to enable the opposite party to come prepared with 
evidence, in case he had an answer in point of fact to 
the plea. Upon this ground, therefore, I think the 
plea is bad. With respect to the otlier point, it appears 
to me, if a party were allowed to deduct a payment for 
land-tax made previously, this inconvenience w'ould 
follow, that if a lessor assigned over his interest, the 
assignee might be n)adc liable to this deduction, which 
the tenant had neglected previously to make, and, for 
any thing that appears in this plea, that may be the 
case here; for, consistently with the facts there stated, 
the present defondant may not be the person from whom 
this land-tax ought in justice to be deducted. The 
occupier has, as it seems to me, a lien on the next rent 
given him by the legislature for the land-tax paid by 

him; 
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him; but if he parts with the rent without making the 
deduction, he loses his lien, and has only his remedy by 
action or set-off, and the latter is not allowed in re¬ 
plevin. The plea, therefore, is bad, and our judgment 
must be for the defendant. 

Judgment for defendant.'(a) 


5S1 

1820. 

Stuus 

against 

Pamons. 


(a) Abbott C. J. and Sett J. were at the Old during the argu¬ 
ment in this case. 


Taylor against Young. In Error. 


Friday, 
April 28th. 


TYEBT on bond. The condition of the bond, after One of two 

A-/ . , , I •. t* assignees of 

reciting a demise, diatea 30tn Sejttanber, 1814, ot a lease gave 

certain premises by Chvistopher JVilson to "Youn^ for the lessee^ i,y whom 

term of 15 years, at a yearly rent of 200/., and subject 3".”^- 

to certain covenants, &c.; and that Taylor and one 

George Jarman had contracted with Yonng for the pur- 

chase of the residue of the terra so demised, and that performance of 

the otlier covc- 

Young had accordingly, on the September, 1815, nantsinthe 
(being the date of the bond) assigned over his Interest indemnifying 
to Taylor and Jarman, was as follows. That if the tiic non • 

said Gtorge Taylor and George Jarman, or cither of 
them, their or cither of Uicir heirs, executors, ad- 
ministrators, or assigns, did and should from time 

the bond liav- 

ine been forfeited before the bankruptcy : Held, that the lessee could not prove, 
in* respect of the penalty under tlie commission, the bond being incapable of 
valuation: Held, also, that he could not prove for the damages which had accrued 
previous to the bankruptcy, not having paid them to the lessor: Held, aUo, that the 
49 C 1 c l‘^l s. 19* applies only to cases between the lessor and lessee, or as¬ 
signee‘of the” lease, and not to cases between the lessee and the assignee of the 

lease. 


Mm3 


to 
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to time Bnd at all times thereafter, during the residue 
then to come and unexpired of the said term of fifteen 
years wanting seven days, by the said indenture of lease 
granted, well and truly pay or cause to be paid the 
rent, and observe, perform, fulfil, and keep the cove¬ 
nants, provisoes, and agreements reserved, expressed, 
and cemtained by and in the said indenture of lease, 
and which, on the tenants* and lessees* part, were and 
ought from thenceforth to be paid, observed, performed, 
fulfilled, and kept; and also did and should well and 
sufficiently saVe, defend, keep harmless and indem¬ 
nified, the said fV, G. Ybttwg, his heirs, executors, and 
administrators, and every of them, of, from, and against 
all and all manner of action and actions, suit and 
suits, costs, charges, damages, and expences what* 
soever, which should or might be brought against him 
or them, or which he or they should or might sustain, 
expend, or be put unto for or on account or by reason 
or means of the non-payment of the said rent, or the 
breach, non-observance, or non-performance of the said 
covenants, provisoes, and agreements, or any of them; 
then the .said obligation was to be void and of no 
effect.** The declaration then stated the following 
breaches: first. That Taylor and Jarman, on 2 i st Octo¬ 
ber, 1817, suffered and pmnitted 210/. of the rent to 
remain due and unpaid to the said Christopher Wilson, 
and wholly neglected and refused to pay the same, or 
any part thereof; secondly, That they did not well and 
sufficiently indemnity Young against all actions, &c., 
but that, on the contrary thereof, on the 21st October, 
1817, they suffered a certain action to be brought 
against him by Wilson tor the recovery of the rent in 
arrear, and did not, although requested, pay him the 

costi 
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costs and charges incurred by him by reason of the I820» 
said action so brought against him by Wilson, The 
defendant, Taylor, pleaded, first, a general plea of agamu 

11 -1 n 1 1 ' ypowfl. 

bankruptcy; and, secondly, that under 49 G. 3. c. 121, 
s, 19. there being a joint commission of bankruptcy 
against him and Jarman, their assignees had accepted 
the lease, and the benefit therefrom, as part of their 
estate and effects under the bankruptcy; and that before 
any rent became in arrear, and before the said action 
was brought, they had assigned the lease, &c. to one 
John Dyson, who entered, &c., by means of which 
Taylor ceased to be liable to be in any manner sued in 
respect or by reason.of any non-observance or non¬ 
performance of the conditions, covenants, or agree¬ 
ments contained in the said lease. To these pleas 
there was a general demurrer, and joinder in demurrer. 

Upon the argument, the Court of Common Fleas gave 
judgment for the plaintiff. Whereupon the defendant 
brought a writ of error. 

Campbell, for plaintiff in error. The first question 
is, whether these breaches could have been proved 
under the commission. If they could, then the cer¬ 
tificate will be a bar. Here, it is to be observed, that 
the bond was forfeited before the bankruptcy, and in 
that case the damages arising therefrom, whether they 
be liquidated or unliquidated, may be proved under the 
commission. For the penalty is the debt, and out of it 
the commissioners arc to carve the damages which the 
party has sustained. It' is not necessary to contend that 
by this the ^ond is absolutely gone. For, suppose no 
bankruptcy to have taken place, if an action bad been 
brought on the bond, and a breach assigned, yet that 

M m 4 would 
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would not prevent the assignment of fresh breaches, if 
any should subsequently occur. In Flanagan v. Wat¬ 
kins (a) it was held that the certificate was a bar to all 
the breaches which in that case occurred before the 
commission. Here the damages are liquidated, and 
the plaintiff' might have proved them under the com¬ 
mission. l^Baylcy J. He could not have proved for 
money paid, but only for a liability to pay.] In Ex 
parte Leitch {b) where there was a bond conditioned to 
replace stock, and the bond had been forfeited, it was 
held that the obligee might prove. So also, in Ex parte 
Day, (c) But in FjX parte King (d), the proof was not 
admitted, because the bond had not been forfeited pre¬ 
viously to the bankruptcy. And, again, the same de¬ 
cision was made in Ex parte Mare {e), and for the 
same reason. So, also, in the cases of annuities pre¬ 
viously to the passing 49 G. 3. r. 121., where there was 
a bond for the payment of the annuity, anil it had been 
forfeited, the value might have been proved. Ex paHe 
BelUm {/); and the object of the statute was to put 
cases, where there was no bond, on the same footing. 
The same rule prevails as to eases of bail-bonds, 
Bmd^mr v. Coates (g). And Tomsaint v. MaHin^ 
nant (A), Ex parte CooJeshott {i), Hodgson v. Bell {k\ are 
also authorities in favour of this view of the case. As 
to the case of Goddard v. Vanderheyden (/), which will 
be cited on the other side, it is sufficient to say, that 


(a) 3 JB. 4- J. 190. 
(c) 7 Ves.501. 

(e) 8 Ves. 355. 

(g) Cou'p. 25. 

(0 Cooke B.L. 149 
(0 3 WUs, 270. 


(6) Cooke B.L. 149. 
(d) 8 Yen. 334. 
if) 1 Atk. 251. 

(A) 2 T.Ji. 100. 

(k) 7 2’. 2i. 97. 
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the part relied on was only a dictum of the Court) 
and not necessary to the determination, of that case. 
{^Abbott C. J. There are cases which shew, that where 
there is a bond with a penalty, and a value can be put 
on it by computation, the proof may be allowed; and 
so the bond may be for ever discharged. But,' iis there 
any case which shews that even where there is a penalty, 
and the nature of the bond is such that its value cannot 
be ascertained, the party has ever been allowed to prove 
under the commission. Holrcyd J. The proof under 
the commission is in respect of the penalty for the whole 
value of the bond, and there the certificate operates as 
a discharge of the whole penalty, which is the legal 
debt. Barjley J. How can you calculate the value of 
a covenant to perform covenants ? Is there any case in 
which a bond like this has been treated as a divisible 
bond, so as to allow proof to be made under the com¬ 
mission for the damages occurring before the bank¬ 
ruptcy, and leaving the bond still in force as to the 
residue?] A value might have been easily put upon 
the breaches of the condition of the bond assigned in 
this declaration ; and, therefore, as to these, the certifi¬ 
cate should be a bar, although a value could not be put 
upon the indemnity, and for any damnification subse¬ 
quent to the bankruptcy, the bond may be in force. If 
the certificate is no bar to breaches of the condition of 
the bond before the bankruptcy, unless the whole of the 
condition can be valued, this extreme hardship will fol¬ 
low, that if a bond be conditioned to pay 10,000/. on a 
given day, and to do some collateral act at a future 
time, and the obligor becomes bankrupt after the day 
when the money was to be paid, notwithstanding his 
certificate, he may be sued for the 10,000/. But the 

diffi. 
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difficulty may be obviated by considering the parties in 
the same situation as if the sum for which the proof is 
made had been paid by the obligor without his having 
become bankrupt. < On the second point; This case 
falls within 49 G.3. c, 121. s. 19. Here the assignees of 
Tailor and Jarman have accepted the lease; and, there¬ 
fore, the bankrupt remained no longer liable to pay the 
rent; if so, there is no breach of the condition of the 
bond. Either the plaintiff in error is sued in respect or 
by reason of the subsequent non-observance or non¬ 
performance of the covenants, &c. in the lease, or ha 
is not; if he is, he is protected by the statute; if he 
is not, then there is no breach of the condition of the 
bond. 


Deacon, contra, was desired by the Court to confine 
himself to the second point. He contended that the 
clause in question related only to contracts between the 
lessor and lessee, and tliat it did not apply to a case like 
this, in which the question was between a lessee and an 
assignee of the lease. Though the words at the begin¬ 
ning of the clause are undoubtedly very large, yet they 
are restrained by those at the conclusion. For the les¬ 
sor is there empowered to compel the acceptance by the 
assignees, or to obtain possession of the premises; but 
a lessee has no such remedy against the assignees: so 
that if the clause were held applicable to such a case, he 
would be deprived of an advantage without any thing 
being given to him in recompence for it. This, there¬ 
fore, shews that the previous part of the clause must be 
confined to the lessor and lessee, or to the lessor and the 
assignee of the lease; and, besides, the section does not 
extend to the case of a surety even after the assignees of 

a bank- 
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a bankrupt have accepted the lease, Jnglis v. M*Dou^ 
gal (a) 

Campbell in reply. Here the action is against the 
bankrupt, 'which distinguishes this case from that last 
cited. If this were held to be the true construction of 
the clause, the whole object would be defeated by the 
assignee of the lease giving a bond to the lessee. Though 
the lessor is alone mentioned in the latter part of the 
clause; yet the former part is sufficient to include this 
case. The statute ought to be construed liberally in 
favour of the bankrupt. 


18 £ 0 . 


TATunt 

Youm. 


Abbott C. J. I am of opinion that in this case the 
judgment should be affirmed. Upon the first point 
which has been made, I have intimated my opinion in 
the course of the argument; and the ground of my opi¬ 
nion is shortly this, that the entire value of the bond 
could not have been proved, because it is manifest that 
an indemnity is incapable of being estimated, and I am 
not aware of any case in which a partial proof under 
such a bond as this has been admitted. Besides, sup¬ 
posing even that it could be admitted, it is clear that a 
party can only prove in respect of something then actually 
due to himself. Here, therefore, the plaintiff, who had 
made no such actual payment, clearly could not prove 
under the commission. The general plea of bankruptcy, 
therefore, is no bar to the present claim. I am also of 
opinion, that the plea founded on 49G. c. 121. s. 19. 
is no bar to the action. It is quite clear that but for that 
act the defendant would have been liable; and the plaintiff 


is 


(a) 1 B. Moore, 196. 
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is not to be deprived of his vested right of bringing an 
action by a strained construction of the act of parlia¬ 
ment. For the Court ought, upon reading the whole of 
the section, to give a reasonable construction to it. Now, 
looking at it in that view, I think that this claim is, in 
sound construction, confined to cases arising between 
the lessor and lessee. By it the lessor is deprived of his 
remedy in case the assignees should accept the lease; but 
by the proviso a benefit is given to him in return for 
this, because he can compel the assignees, either to ac¬ 
cept the lease or to deliver up the possession. Here 
the plaintiff is not in the situation of lessor, but of lessee, 
and could have no benefit under this proviso. The rea^ 
sonable construction, therefore, is to say, that the former 
words of the clause, although very large, do not extend 
to cases between the lessee and his assignee of the lease. 
If any inconvenience result from this, it will be for the 
legislature to remedy it. I am, therefore, of opinion, 
on both points, that the judgment should be affirmed. 


Bayley J. I concur upon both points. The plain- 
tifii who was the original lessee, although he assigned 
over the premises, still continuctl liable to the covenants 
in the lease, and he therefore took a bond, upon which 
this action is brought, by which he stipulated that the 
assignee should pay the rent, perform the covenants of 
the lease, and indemnify him in case of any breach 
of covenant on his part. The breach then assigned 
upon this bond is the permitting a certain portion of 
rent to be in arrear to the lessor. It does not appear, 
however, that the plaintiff has paid that sum of money. 
As to the plea of bankruptcy generally, that depends 
on the question, whether the plaintiff could have 
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proved this as a debt under the commission. The cases 
which have been cited, |xe those where the condition was 
for the performance of a specific act, the whole of which 
is a matter of pecuniary compensation. Here, however, 
that cannot be done; . for how far the plaintiff may be 
damnified by any future breaches is a matter wholly in« 
capable of calculation. There is another objection too, 
that no money has, in fact, ever been paid by the plaintiff, 
and therefore even if the bond had been only to indemnify 
against the breaches occurring previously to the bank¬ 
ruptcy, the plaintiff* could not have proved under the 
commission. Upon both these grounds, therefore, it is 
clear, that that plea is bad. As to the second point, it 
seems to me, that the 49 G. 3. c. 121. s. 19. only applies 
to cases arising between the lessor and lessee. We 
must judge from the language of the act what was its 
purpose, and the words ought to be strong indeed to 
take away a benefit without an equivalent, which would 
be the case here j for the proviso which gives the advan¬ 
tage extends only to lessors. I, therefore, think that 
the judgment must be affirmed. 
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Holroyd J. 1 am of the same opinion. The certi¬ 
ficate is no bar to the action, unless the debt could have 
been proved under the commission. In the case of a 
bond with a penalty, the penalty is not the debt actually 
proved; but that which is proved by reason of a penalty 
is that which can be valued as a debt. In this case, 
there was nothing which could constitute a debt due to 
the plaintiff, because no money was ever paid by him. 
Upon the second point, I am clearly of opinion that 
this case does not fall within the 49 G. 3. c. 121. s. 19. 
The clause in question only applies to cases between the 

lessor 
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lessor and lessee or between the lessor and the assignee 
of (he lease. It deprived the^^essor of a remedy, in 
order to relieve the bankrupt from the inconvenience of 
his remaining liable to the payment of the rent after the 
acceptance of the lease by his assignees. In return for 
this it gave to the lessor the advantage of either compel¬ 
ling the assignees to accept the lease or to give up the 
possession of the premises; but it does not give this ad¬ 
vantage in the case of assignor and assignee of the lease. 
For the latter, in case he becomes bankrupt, is absolved 
from the further payment of rent by the acceptance of 
his assignees, and no inconvenience arises to him, except 
as in the present case, by reason of an express covenant 
with the assignor. Now I think that the words 
of the statute do not extend to relieve him from 
the express contract made in the present case; for the 
plaintiff would lose his remedy without having any 
corresponding advantage in return for it. 

Best J. I am of the same opinion. Unless the 
words of 49 G. 3. c, 121. s. 19. expressly prohibit an 
action like the present, we ought not to deprive the 
plaintiff of his remedy. It does not seem to be either 
within the words of the clause, or within the epntem- 
plalion of the legislature. It seems to me, that it is 
confined to the case of lessor and lessee. It has been 
contended that this is an action brought in respect of 
the non-performance of the covenants in the lease; but 
that must be confined to actions brought upon the lease 
in respect of such covenants. This, however, is not 
brought upon the lease, but upon the bond of indemnity 
given by the defendant. I; therefore, think that the 
(Statute does not extend to a case like the pi:esent. The 

judg- 


1320. 
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unmtf 

Ytvva. 
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judgment of the Court of Common Pleas must, therefore^ 
be affirmed. 

Judgment affirmed. 


5ai 

leso. 
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•taimt 
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Needham against Kirkman. 


Friday, 
April 28th. 


^HE Vice Chancellor sent the following case for the being 

iJL sciiscd of cortsuj 

opinion of this Court. By indentures of lease and real estates, 

release, of the first and second days of October, 1802, the ^"heinlo^ihe 

release made between John Needham, of the first part, tiemcntatAe' 

John Burton, of the second part, Anne Burton, spinster, 

daughter of the said John Burton, of the third part, and 

Charles Dodmorth and James Butler, of the fourth part, trustees that he 

would, by will 

being the settlement made previously to and in contem- or otherwise, 
plation of a marriage between the said J, Needham and all otlier his real 
Anne Burton, the said J. Needham released and confirmed ^rpcrsonal^^ 
unto the said C. Dodsfvoorth and .7. Butler, and to their fe^s whatioever 
heirs and assigns, several lands and hereditaments in 

o * ever, to and 

Heather, in the county of Leicester, in the said inden- amongst Uie 

’ •' ’ children both of 

tures described; to hold the same unto the C. Dods~ bis first and se¬ 

cond marriage, 

worth and J. Butler, their heirs and assigns; to the use share and share 

ftlikc c PIdd 

of the said J. Needham and his heirs, until the said in* that this cove’- 
tended marriage; and after the solemnization thereof, to Se oSyTo*' 
the use of the said J. Needham, and his assigns, for his 
natural life, with remainder to the use of the said C, '^bich a. 

’ might die seised 

Dodswmth and J. Butler, and their heirs, during the life of possessed, 

° and that it dia 

the said J. Needham, in trust, to preserve contingent re- not prevent him 

from disposing 

mainders; and after his decease, m trust and to the freely, during 

his life, of such 
part of his real 

estate as was not settled, or which he might acquire subsequently to the date of the 
settlemenu 


inten) * 
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intent that the said Anne Bterton, and her assigns, if she 
should survive the said J. Needkantt might, out of the 
said hereditaments, take, during the term of her natural 
life, for her jointure, and*in bar of dower, an annual 
rent of 60/., to be paid half-yearly; and as to, for and 
concerning the said hereditaments, after the decease of 
the said J. "Needham^ subject to the said annual rent of 
60/., and to the powers and remedies thereby given for 
the recovery thereofj to the use of all and every the 
child and children of the body of the said J. Needham^ 
both by his late wife Hester, therein mentioned to be 
deceased, and by the said Anne Burton, his intended 
wife, and of thos respective heirs and assigns, for ever, 
of all and every such child and children, to be equally 
divided amongst them, if more than one, share and 
share alike, to take as tenants in common, and not as 
joint tenants; and in default of all such issue, then to 
the use of the said J. ’Needham, his heirs and assigns, 
for ever. And the said J. Needham did, in consider¬ 
ation of the said intended marriage, for himself^ his 
heirs, executors, and administrators, covenant with 
the said Cl Dodsworth and J, Butler, their heirs, exe¬ 
cutors, and administrators, that in case the said in¬ 
tended marriage should take effect, and there should be 
any issue of such marriage, then and in such case he the 
said J. Needham should and nmuld, hy his last mil and 
testament, or otherwise, give, devise, and bequeath all other 
his real estates, and also all his personal estate and ^ecis 
whatsoever and wheresoever, unto and amongst all and 
every the children of his body, whether born tf the body of' 
his late wife Hester, or to be born of the body of the 
said Anne Burton, his said intended wife, and their heirs, 
executors, and administrators, respectively, according to 
the nature and quality of such his estates, shore and 

shar 
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share alike, as tenants in common, and not as joint 
tenants, except such parts thereof as he might thereafter 
in his life-time give, devise, or bequeath, unto or to the 
use of the said Atme Burton, The marriage between 
the said J, Needham and Anne Burton was soon after 
solemnized, and the said Anne is since dead, and there 
arc several children now living, the issue of such mar¬ 
riage. There were also born to the said J. Needham, 
of the body of the said first wife, Hester, several children 
who are now living. At the time of making the above 
mentioned indentures of the first and second days of 
Oclohei', 1802 , the said J. Needham, who was still living, 
was seised in fee simple of certain land|, situate in the 
parish of Church Grieshy, in the county of Derby, and 
tlie tithes tliercof arising and growing; and since the 
dale and execution of the indentures, the said J, Need¬ 
ham purchased olher lands, and the tithes thereof 
also situate in the said parish of Church Gtiesley, 
and which were conveyed to the said J. Needham in 
fee simple. And the said J. Needham, in December 
1817 , sold and duly conveyed the whole of his said 
lands, so situate in the said parish of Church Gtiesley, 
as aforesaid, with the tithes thereof, to Johti Kirkman, 
the purchaser thereofj his heirs and assigns, for his and 
their own use and benefit. The question for the opinion 
of the Court was, whether, in case the said J. Needham 
should depart this life, leaving such children as afore¬ 
said, without having procured a re-conveyance of the 
lands and tythes so sold and conveyed to John Kirkman, 
so that he should be unable, by his last will, or otherwise, 
to give, devise, or bequeath the same to and amongst 
his children, he would be guilty of a breach of the cove¬ 
nant entered into by him in his said settlement, to give, 
VoL. III. N n . devise 
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devise^ and bequeath, by his last will or otherwise, all 
other his real estate, in the manner therein mentioned. 

The case was argued by 

Sugden, for the plaintiff. The question is on the con¬ 
struction of this covenant, whether it applies to the real 
estates only of which John Needham should die seised, 
or to those of which he was seised at the time of making 
the covenant, and to that also which he might subse¬ 
quently acquire. The covenant is, that he would, by his 
last will, devise all other his real estates, and also all his 
personal estate and effects whatsoever, amongst the 
children of botlynarriages. Now a covenant to settle 
all his personal estate, clearly operates only on that of 
which a man dies possessed. Lewis v. Madocks. (a) There 
the Lord Chancellor determined, that all expenditure, 
&c. not fraudulent, on the part of the husband, was au¬ 
thorised under such a covenant. Here the real and 
personal estate are both included in the same covenant, 
and it would be strange if the same construction were 
not to prevail as to both. The form of the question 
shews, that Needham has the power to sell, for it is 
whether he will be guilty of a breach of the covenant, 
unless he procures a re-conveyance. He lias, therefore, 
a power of alienation. The only object of the covenant 
was, to place the children of both marriages on an 
equality; and that will be done, whether this be in the 
situation of real or of personal property. 

Preston, contra. It docs not follow, that, because the 
personal estate only of which Needham should die pos- 

(a) 17 Ves. 48, 


sessed 
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sesscd would be bound by this covenant, therefor^ the 
real estate must follow the same rule; for they differ 
in many important particulars. As, for instance, in will% 
the real estate is considered as specific property, and 
the personal estate is not. In the case of L^tms v. 
Madocks (a), the words were, “ all and singular the 
goods, &c., personal estate or effects that he should at 
any time, during the joint lives of him and of his in¬ 
tended wife, be possessed ofand the Lord Chancellor 
decided, that the personalty laid out in the purchase of 
a real estate, was to be considered as a lien on the estate 
in the hands of the heir. Here, how is it possible to 
get over the words “ and all other n^ real estates ?” 
The settlor had previously bound some estates by the 
settlement; and it is stated that he was then also seised 
of others. Those estates, therefore, clearly must be the 
estates meant, when he speaks of all other his real 
estates. The proper construction of the covenant will, 
therefore, be, to hold it applicable to all the real estates 
of which the settlor was seised at the date of the instru¬ 
ment, and to the personal estate of which he should be 
possessed at the time of his death, with a lien on the 
estates he might subsequently acquire for the amount of 
the personal estate laid out in the purchase of them by 
him. 


585 
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Nrohas 

against 
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Sugden, in reply. It is admitted, that over the per¬ 
sonal estate, the party has full power for the purposes 
of expenditure. The party can only distribute accord¬ 
ing to the covenant, share and share alike, amongst the 
children. The settlement is perfectly regular, as to a 


(a) 8 Vss . ISO . 

Nn 2 


part 
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part of the estates of which 'Needham was seised; and 
as to the rcsti it is plain his object was, to retain the 
dominion over them; or, otherwise, there is no reason 
why they should not have been included. Besides, the 
covenant is itself contingent; for it was to have no effect 
unless there were issue of the second marriage. It could 
not, therefore, be a lien on the other estates. It cannot 
be disputed, that Needham may sell the estates, for he 
has his whole life to perform the covenant. It would, 
therefore, be absurd to put such a construction on it, as 
would compel him to rc-purchasc. That, therefore, 
shews, that the other construction is bad. And, besides, 
if that were adopted, the real estates subsequently ac¬ 
quired, would not be bound, even though he died seised 
of them, which would be a detriment to the children, 
whereas the construction contended for by the plaintiff, 
would give the children the advantage of having all the 
estate, both real and personal, belonging to Needham at 
his death, bound by the covenant. 


The following certificate was afterwards sent. This 
case has been argued before us, and we are of opinion, 
that in the event mentioned in the question proposed to 
us, John Needham will not be guilty of the breach of 
the covenant therein mentioned. 

C. Abbott. 

J. Bayley. 

G. S. Holroyd. 

W. D. Best. 
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Hawker and Another against Hawker and JWay, 

^ , Jnrii 28 tb. 

Others. 


^HE Vice-Chancellor sent the following case for the A testator, by his 

opinion of this Court: Edxmrd Bakery late of Hill 

Court, in the parish of Grafton Fliford, in the county 

of Worcester, Esq. deceased, was, at the time of making 

' * o signs, for ever, 

and publishing his last will and testament, and from “PO“ to 

. ° ^ ^ ^ sell his estate at 

thence to the time of his decease, seised in fee-simple of to pay his 

11 ,. debts; and in 

several messuages, lands, tenements, and hereditaments, case it should 

situate in the several parishes of Grafton Fly ford. North cfent,**en, as 

Piddle, and Flyford Flavel, in the county of Worcester, u^*^st! 

And being so seised, he duly made and published tomakfgliS^* 

his last will and testament in writing, bearing date tiie deficiency ; 

• ° ° but in case it 

the 3d day of Jtdy, 1802 , and which was duly cxe- should not bo 

... necessary, then, 

cuted and attested as by law is required for devising as to his estate . 
real estates, and thereby gave and devised unto the Sthw remaining 
defendants, Benjamin Johnson and George Penrice, and to^eedve the*’ 
to John Symonds, Esq. since deceased, and Henry Wake- 
man, therein described, all and singular his frefehold daughter came 

or AQCf flnd thou 

estates in the several parishes of Grafton Flyford, North pay such of 

, 1 , . '■cut'* aud 

Piddle, and Flyford Flavel, or elsewhere in the king- profits as had 

. Ill 1 1 • 1 • 1 not been applied 

dora of Great Britain, to hold to them, their heirs and to her maintc- 

assigns for ever, upon trust that they should, as soon Sn,**togei 

as convenient after his decease, sell and dispose of his monVySJg * 

* from tlie sale 

of his estate at JP., if It should be sold, to his daughter, upon coming of age, and from that 
period to the use of the trustees for tlie life of his daughter, and after her death to the use 
of her children; and by a codicil to his will, in which he made an alteration as to the 
trustees, the testator devised his estates to the new trustees therein named, and to the sur¬ 
vivors and survivor of them, and the heirs of such survivor, “ such estates as aforesaid, 
in trust as aforesaid.” It appeared that the estate at H., when sold, was alone sufficient 
to pay the debts: Held, that the trustees, and the survivors and survivor of them, and tho 
heirs of die survivor, took only an estate for the life of the daughter in the remaining estates 
tit F. and elsewhere. 
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estate^ lands, tenements, and hereditaments and pre¬ 
mises, situate at Himbleton, being part of the said he¬ 
reditaments ; and by and with the money arising from 
such sale should pay off and discharge all his just debts; 
and in case it should not produce a fund sufficient for 
that purpose, then, as to all those his messuages, farms, 
lands, tenements, and hereditaments, situate, lying, and 
being in the parish of Fljiford Flavel, in the county of 
Worcester^ upon trust to sell and dispose thereolj and 
by and out of the money arising from the sale thereof 
to dispose of as much of the principal money as would 
be sufficient to make good the payment of his debts; 
and to pay, apply, and dispose of the surplus money as 
was thereinafter directed. But in case it should not be 
necessary to dispose of the same as aforesaid, then as 
to, for, and concerning his estate at Flyford Flavel, 
Grafton Flyford^ North Piddle^ or elsewhere, in trust 
to receive the rents, issues, and profits thereof, during 
the minority of his daughter, the defendant, M.ary 
Hawker; but in the mean time, and until she attained 
her age of twenty-one years, to pay and apply so much 
of the rents and profits of the said premises as his said 
trustees, or the survivors or survivor of them, or his 
heirs, should think fit, together with the interest or 
produce of any surplus money arising from the sale of 
his estate at Flyfon'd Flavel, should the sale of such 
estate be found necessary, for the maintenance and edu¬ 
cation of his daughter Mary, until she should have 
attained her said age of twenty-one years. And he 
thereby directed that the said trustees should, when and 
as soon as his said daughter should have attained the 
age of twenty-one years, render to her a joint account 
of and concerning the said monies and trust-estates, 

. and 
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and of the rents, issues, and profits thereof afiier aU 
just allowances made; or, if it should be necessary to 
make sale of the Flyfot’d estate for the purpose afore¬ 
said, of all surplus money remaining in their hands, 
with interest thereon, and pay the same accordingly. 
And from and immediately after his said daughter 
should arrive to the age of twenty*one years, then, as 
to his said estates, to the use and behoof of the said 
Benjamin Johnson, John Symmds, Hemy Wakeman, and 
George Penrice, their heirs and assigns, for and during 
the natural life of his said daughter Mary, for preserv¬ 
ing and supporting the contingent uses and remainders 
thereinafter limited from being defeated and destroyed. 
And, for that purpose, to make entries and bring actions 
as occasion should require. But, nevertheless, to permit 
and suffer bis said daughter, and her assigns, to receive 
and take the rents, issues, and profits thereoi^ and of 
every part and parcel thereof^ for her and their own 
use, for and during the term of her natural life. And 
from and immediately after the death of his said daugh¬ 
ter Maiy, then to the use and behoof of all and every 
the children of his said daughter Mary, lawfully be¬ 
gotten, share and share alike, to hold as tenants in 
common, and not as joint-tenants. And in case his said 
daughter should happen to die under the age of twenty- 
one years, and without issue, then his will was, and he 
thereby ordered and directed his said trustees should 
account with and pay the balance due on the aforesaid 
trust account unto and to the use of such person as 
should by that his will be next in remainder, and en¬ 
titled to his aforesaid estates and hereditaments, after 
the decease of his said daughter. And in case she 
should die before she arrived at the age of twenty-one 

N n 4 years, 
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years, or, surviving, should die without lawful issue, 
then, as to his aforesaid estates, to the use and behoof 
of his nephew, Wm, FlindaUt of Colchestery in the county 
of Essexy and to the heirs male of his body lawfully issu¬ 
ing, successively in tail male as they should happen to 
be in senionty of age, and of the several and respective 
heirs male of their several and respective bodies issuing, 
the elder of such son and sons, and the heirs male of 
his body, being always preferred before the younger o'f 
such son and sons, and the heirs male of his body. 
And for default of such issue, then he gave all his said 
lands, tenements, and hereditaments unto his cousin 
John Painey to hold to him, his heirs and assigns for 
ever. 

The said testator, Edward Bakery duly made.and 
published a codicil to his said will, bearing date the said 
3d day of Julyy 1802, and which was duly executed and 
attested as by law is required for devising real estates, 
and thereby declared that to be a codicil to his last will 
and testament. And as to, for, and concerning the de¬ 
vise of the said estates in remainder to his nephew, 
William Flindally in tail to his male issue, he revoked 
that part of his will, and declared the same to be in 
trust for all and every his the said William FlindalVs 
children, share and share alike, as tenants in common 
and not as joint-tenants, if such contingency should 
happen, and their father had been next in remainder, 
with full power to his said trustees to sell such estates, 
and divide the money amongst them. The said testator, 
Edward Bakery duly made and published another codicil 
to hb said will, dated the l7th day March, 1804-, 
and which was duly executed and attested ns by law is 
]re^i;ir^ fojr devbing real estates, and thereby, after 

reciting 



541 


IN THE First Year of GEORGE IV, 

reciting that he did, on or about the Sd day of 
1802, duly make and execute his last will-and testa¬ 
ment in writing, and therein and thereof did nominate, 
constitute, and appoint Benjamin Johnson^ John Symondsi 
Henry Waheman^ and George Penrice, executors and 
trustees. And, after reciting the said codicil herein¬ 
before set forth, the said testator devised to his said 
trustees and executors, and to the survivors and sur¬ 
vivor of them, and the heirs of such survivor, such 
estates as aforesaid, in trust as aforesaid. And he did 
revoke the nomination and appointment of the said 
Henry Wahenian to be a trustee and executor under his 
said will, and in the room and stead thereof did no¬ 
minate, constitute, and appoint the defendant, Bichard 
Nash, jointly with the said Benjamin Johnson, John 
Symonds, and George Penrice, trustee and executor un¬ 
der his will; and in all other respects he ratified and 
confirmed the same, with the codicil thereto, and de¬ 
clared that to be another codicil to his said will. The 
said testator, Edward Baker, departed this life on or 
about the 13th day of September, 1806, without having 
revoked or altered his said will, save as the same was 
revoked or altered by the said two codicils, and without 
having revoked or altered his said codicils, save as the 
former was revoked or altered by the latter. And the 
said testator left the said defendant, Mary Hawker, his 
only child and heiress at law, and the said John Symonds 
hath since departed this life. No part of the said 
hereditaments in Flyford Flavel hath been sold, it not 
being necessary to sell the same for the payment of the 
said testator’s debts.' The said defendant, Mary Hawker, 
intermarried with the said defendant, Charles Hawker, 
in the moxi\h Aagyst^ 1807) and afterwards, and on 

the 
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the 9th day of September, 1811, attained her age of 
twenty-one years. The question for the opinion of the 
Court of King’s Bench was, What estate do the said 
defendants, Benjamin Johnson, George Penrice, and 
Richard Nash, take in the said hereditaments in Grafton 
Flyford, North Piddle, and Flyford Flavel, by virtue of 
the said will and codicils of the said FA'ward Baker. 

Blake, ibr the plaintiffs, contended, that the object 
of the testator would be best accomplished by holding 
that the trustees took an estate for the life of Maty 
Hawker, with a power of sale in case of necessity as to 
the estate of Flyford Flavel. As to the other estates, 
the uses declared were to the trustees during the life 
of Mary Hcmker, and after her death to her chil¬ 
dren ; and there was nothing to be done by the trus¬ 
tees after the death of Mary Hawker. There is 
nothing, therefore, which makes it at all necessary that 
the trustees should take any estate beyond her life. The 
words in the will ns to the sale of Flyford Flavel were 
conditional. The testator only directed a sale in case 
the estate at Himbleton should not prove sufticient, he 
expressly contemplates the probability of no such neces¬ 
sity existing; and, therefore, in the event of its not 
being required, gives it to the same uses as the other 
estates; until the necessity arose, the estate should pass 
to the persons for whom the uses was declared, a power 
of sale only immediately vesting in the trustees as in the 
case of a devise that land should be sold by executors; 
Gilbert on Uses, 127. The present case is like that of 
Lady Jones v. Say and Sele. (a) The trustees are to 

(a) 5 Sro, P. C. 127. 8 Fm. Ab.262. 


have 



IN THE First Year of GEORGE IV. 

have no greater estate than is necessary for the purposes 
of the trusts ; Doe, dem. White, v, Simpson, (a) If it 
be held that the trustees take the whole fee, then the 
daughter will take an equitable estate for life, with an 
equitable remainder to her children; and, considering 
“ children” as a word of limitation, this will gine her an 
estate tail which she may destroy by recovery; whereas, 
if the trustees take an estate for her life onlv, there will 
be a legal remainder to her issue, and this will not give 
her an estate tail, but will preserve the property for 
the children. 


548 
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Treslme, contra. If this question stood on the will 
alone, the case of Lady Jones v. Say and Sele would be a 
strong authority for the plaintiff’s argument, that these 
trustees have the*legal estate during the life of the 
daughter, and that after that event the legal estate would 
1)6 in the children. The only difference between the 
two cases is, that in Lord Say and Selds case the will 
contained an express declaration, that the devisees shall 
“ stand and be seised,” which are the identical words of 
the statute of uses. But the real question is on the 
second codicil, by which the estates are given to the 
devisees, and to the survivors and survivor of them, and 
the heirs of such survivor. Now, as it cannot be ascer¬ 
tained who the survivor will be, the devisees cannot take 
a vested fee: they take only a joint estate for their lives, 
with a contingent remainder in fee to the survivor, as 
was admitted in Fick v. Edwards, (a) In order to 
execute a use the party must be seised, the word 
“ seised” being the only word used in the statute of 

(o) 5 East, 162. (6) 3 P. r. 372. 


uses. 
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uses. Here the devisees are not seised of the fee, by 
reason of the contingency to the survivor, and therefore 
no use in fee is executed; and although they are seised 
for a joint estate for their lives, a use cannot be executed 
out of this seisin to themselves, , their heirs and assigns, 
** during the life of the daughter,’' which are the words 
used in the will. The form of devise used in the second 
codicil is inconsistent with the execution of a use under 
the will: not only the fee is devised in contingency, but 
the testator adds, << in trust as aforesaid,” meaning 
strictly a trust, and not a use. The consequence is, that 
no use is executed; but the trustees take a joint estate 
for their lives, with a contingent remainder in fee to the 
survivor. 


Blake, in reply. Such a construction of the codicil 
cannot be adopted. It would prejudice the power of 
sale given to the trustees, for they could not convey a 
clear fee to a purchaser: all that they could do would be 
to bar the heirs of the survivor by a fine operating as an 
estoppel. The title to the fee must be left, in effect, in 
abeyance during their lives. This the Court would, if 
possible, avoid. It is immaterial whether there was a 
seisin here co-extensive with the use; there may be such 
a seisin in the case of a deed, but not in the case of a 
will. In the case of a deed, the Court is governed 
wholly by the statute of uses; but in the case of a will, 
the Court acts under the statute of wills, taking a rule 
of construction from the statute of uses, and therefore 
holding the l^al estate vested by devise in the person in 
whom the use would be executed, if the conveyance 
were by deed. It is thereforn settled, that a devise to 
the use of A, vests the legal estate in A., though there 
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is no seisin created to feed that use. The question, 
therefore, is, for whom was the first use or trust 
declared ? Now, the codicil devises the estates on the 
same trusts as the will; therefore, the ciFect of the 
codicil was to give the same estates as the will; and it is 
admitted in the argument on the other side, that die 
will gave the estates which the plaintiff contended for, 
namely, an estate in fee in the estate at Himbleton, and 
an estate for the life of the daughter in the others. If 
the codicil altered the will in the way suggested by the 
defendants, then the trustees would not take a fee in 
Himhletcnif though it were expressly devised to be sold 
out and out; and they would be thus unable to carry 
into effect any of the declared intentions of the tes¬ 
tator. 

The following certificate was afterwards sent: 

This case has been argued before us by counsel; and 
we arc of opinion that Benjamin Johnson, George 
Penrice, and Richard Nash, take to them, and the 
survivors and survivor of them, and the heirs of the 
survivor, only an estate for the life of the testator’s 
daughter Marij, in GrafUm, Flyford, North Piddle, 
and Ply ford Flavel. 

C. Abboitt, 

•T. Bayley, 

G. S. Holroyd, 

W. D. Best. 
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Doe, on the Demise of King and Wife, against 
Catherine Frost. 


A testator hav* 
ing a son and 
daughter, and 
the latter having 
several children, 
devised to his 
son Wm F. in 
fee; and if he 
should have no 
children, child, 
or issue, the 
said estate was, 
on the decease 
of W. F., to be¬ 
come the pro¬ 
perty of the 
heir at law, sub¬ 
ject to such le¬ 
gacies as JF. F> 
might leave to 
the younger 
branches of the 
family; Held, 
that IF. i'’. took, 
under this will, 
an estate in fee, 
with an exe¬ 
cutory devise 
over to the per¬ 
son, who on the 
happening of 
the event con¬ 
templated by 
the will, should 
become the heir 
at law of the 
testator. 


j^JECTMENT for certain premises, situate in the 
county of Cambridge, At the trial, before Abbott 
C. J., at the last Summer assizes for that county, the 
jury found a special verdict, which stated the following 
facts. William Frostt being seised in his demesne, as of 
fee, of and in the manor of Brinkley, in the county 
of Cambridge, and of certain lands and tenements in the 
several parishes of Brinkley, Wellingham, Carlton, and 
Westley, in the said county, being the manor, lands, and 
tenements in the said declaration mentioned, and which 
said premises were all purchased at one time by the said 
W. Frost, and were altogether legally conveyed to him 
by one conveyance, by his will on the 6th day of April, 
1805, duly made and executed, so as to pass freehold 
estates, amongst other things, devised as follows; that 
is to say; “ I give and bequeath to my well beloved 
son, William Frost, of the parish oi Brinkley and county 
of Cambridge, farmer, and his heirs for ever, all my 
houses and-lands, with all their appurtenances thereunto 
belonging; also I. give to my well-beloved wife, Bcbecca 
Frost, the sum of 100^., yearly and every year, during 
her natural life, to be paid her by the aforesaid W, Frost, 
half-yearly, out of the estate; and if the said W. Frost 
should have no children, child, or issue, the said estate 


is, on the decease of the said W. Frost, to become the 
property of the heir at law, subject to such legacies as 
he the said W. Frost may leave by will to any of the 
younger branches of the family.” After making the said 

will, 
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willy to wity on the 25th day of August, 1807y the said 
Jf'’. Frost, the tcstatofy died so seised as aforesaidy of the 
premises in the will mcntionedy being also the premises 
in the declaration mentioncdy and without having re¬ 
voked or altered his will, and leaving Rebecca, his wife, 
him surviving, and leaving issue of his body, lawfully 
begotten, namely, William Frost, the devisee named in 
the will, his only son and heir at law, and Rebecca, the 
wife of Robert King, in the said declaration mentioned, 
and no other issue. W, Frost the younger, the devisee in 
the will mentioned, had been in the possession of the 
estate devised to him by his father, the said W. Frost, 
the testator, a certain space of time, to wit, for seven 
years before his father’s decease, and became seised 
thereof on the death of his said father, and continued 
so seised thereof until and at the time of his death. 
After the death of the said W, Frost the father, the said 
W. Frost the younger, still continuing seised of the pre¬ 
mises aforesaid, in the said declaration mentioned, by 
his last will and testament, duly made, so as to pass 
freehold estates, on the 10th day of July, 1810, devised, 
amongst other things, as follows j that is to say, first, 
“ I do, as iar as I lawfully or equitably may or can, by 
virtue and in pursiiJince of the last will and testament of 
my late father W. Frost, of the parish of WoodditJien, 
and county of Cambridge, farmer, deceased, bearing 
date the 6th day of April, 1805, give, devise, and bc- 
qeatb the follon ing legacies, to be issuing and payable 
out of all his houses and lands, with all their appurte¬ 
nances thereunto belonging, which, in and by his said 
last will and testament, he gave and bequeathed to me 
and my heirs for ever; and who, by his said last will, 
gave to his well-beloved wife, Rebecca Frosty the sum of 

JOOA of 
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100/. of good and lawful money, yearly and every year 
during her natural life, to be paid her by me half-yearly 
out of the estate; and if I should have no children or 
issue, the said estate was, on my decease, to become the 
property of the heir at law, subject to such legacies as I 
might leave by will to any of the younger branches of 
the family; that is to say, to my niece Rebecca Frost 
Kingf the daughter of Robert King and Rebecca his wife, 
my sister, the sum of 1000/. of lawful money of the 
United Kingdom of Great Britain and Ireland, current 
in En^and. To my nephew James King, the son of 
the said Robei't King and Rebecca his wife, the sum of 
4000/, of such like lawful money as aforesaid. To my 
niece Matilda King, the daughter of the said Robert 
King and Rebecca his wife, the sum of 1000/. of such 
like lawful money as aforesaid ; and to my nephew John 
Lyles King, the son of the said Robert King and Rebecca 
his wife, the sum of 2000/. of such like lawful money 
as aforesaid. Also, I give and devise unto my wife Ca- 
ihei'inc, all and every my manors, messuages, lands, 
tenements, and hereditaments, whatsoever and where¬ 
soever, with their and every of their rights, members, 
and appurtenances; to hold to her my said wife, her 
heirs and assigns, for ever.”' On the 26th day of Octo¬ 
ber, 1818, the said William Frost, the younger, died, 
seised of the premises in the declaration mentioned, 
without having revoked or altered his. said will, leaving 
the said Rebecca King, in the said will mentioned, and 
in the said declaration also mentioned, the wife of Robert 
King, in the said declaration also mentioned, his sister 
and heir at law. After the death of William Frost 
the younger, and before the time of the trespass 


in 
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in the said declaration mentioned, the said Catherine 1890. 
Frosty widow of WiUiam Frosi the younger, in the will 
of the said WiUiam Frost the younger mentioned, and 
the defendant in this suit, entered upon the premises men¬ 
tioned both in the will of WiUiam Frosty the father, and 
also in that of WiUiam Frost the younger, and continued 
in the possession of the same. Mebecca King had lawful 
issue, to wit, an eldest son named WiUiam King, and 
four other children, all of whom were living at the time 
of the making of the will of WiUiam Frosty the first 
testator, and who are also now living. WiUiam Frost 
the younger was, at the time of making his will, seised 
in fee of other estates besides those devised to him by 
his father, but of no other manor than the manor of 
Brinkleij. The special verdict then proceeded in the 
usual way to state the lease, entry, and ouster by the 
defendant. 


Stigden, for the lessors of the plaintifij made two 
points, first, that the estate which W. Frost the younger 
took under his father's will was an estate in fee, with an 
executory devise over, in case of his death without 
issue, to the person who should then be the collateral 
heir of the family. In that case the estate, in the event 
which has happened, has descended on Mrs. Kingy his 
sister. The words of the will are, “ I give to my son 
W, F. and his heirs for ever, all my houses and lands, 
&c. Also, I give to my wife 100/. a-year, to be paid 
by W. F. half-yearly out of the estate; and if the said 
W. F, should have no children, child, oif issue, the said 
estate is, on the decease of the said W. F.y to become the 
property of the heir at law, subject to such legacies 
as he the said W, F, may leave by will to any of tlie 
VoL. III. O o younger 
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younger branches of the family.” Here the estate was 
to go over on the decease of W. F.^ and subject to 
legacies to be devised by him. It is clear, therefore, that 
this does not point to an indefinite failure of issu^ but 
only to a failure of issue at the time of W» JP.’s decease. 
In that case the executory devise over is good; Porter 
V. Bradley (a), Jtoe v. J^ery, (6) Nor can the word 
issue,” which is here introduced, make a difference; 
for ill Doe v. Webbct' (c) the words “ child or children” 
were construed as synonymous with “ issue.” The in¬ 
troduction of that word, therefore, will not alter tlie 
case here. Then, who was intended to take under the 
executory devise ? The devise is, that the estate is to 
become the property of the heir at law, subject to such 
legacies as fF. F, may leave to the younger children of 
the family. It is clear that W* F, could not be himself 
meant,* for that supposition would make the devise 
over altogether nugatory, and the power of devising 
legacies would have been also unnecessary. If that 
supposition be excluded, then thc/only other person 
who can be intended must be the person who should be 
heir at law at the time of the death of W. F. That 
person was the sister of W, F.f who is one of the lessors 
of the plaintiff. But, secondly, supposing the true con¬ 
struction of the father’s will to be, that tlic son took an 
estate tail, with the reversion in fee to himself after¬ 
wards, still the estate, not having been disposed of by 
his will, descends upon his sister as the heir at law. It 
will be contended on the other side, that it passed to 
his widow under the general words of the devise to her. 

(«) 5 T.It. 143L (i) 7 T.R. .589. (c) 1 720. 

But 
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Blit it may clearly be shewn, that it was not his int^« 
tioa to pass them under these words; for he begins by 
adverting to the property he took under his &ther*s will, 
and h# calls that property ** his lands,” &c. He then, 
after reciting his father’s will, by which the estates yr&re 
to go tP the heir at law at his (the son’s) decease, exe¬ 
cutes the power given to him of devising, by giving 
legacies to the four younger children of his sister. It 
is clear, therefore, as far as language can speak, that 
he supposed the estate was to go over on his death to 
his sister, by which means the eldest son, whom he 
omits altogether as a legatee, would be provided for. 
Then it is that he devises afterwards to his wife in these 
words: “ All my manors, messuages,” &c. He meant, 
therefore, clearly, only to leave to her the property of 
which he died seised, independently of that derived 
under his father’s will ; and, as to that he died intestate, 
supposing him to have had the right of disposition of it. 
It is found indeed as a fact, that he had no manor, ex¬ 
cept the one under his father’s will. That shews that the 
word “ manors” in the devise to his wife could only be 
used as a general expression. And in Hoe v. Reade {a) 
it was held, that under general words of devise an 
estate did not pass, where it appeared from the other 
parts of the will that the testator could have had no inten¬ 
tion of including it. And RoCf dem, James^ v. Ams (b)^ 
Goodtitle v. Miles (c). Smith v. Saunders (d), Amesbury 
V. Bromii cited in 2 Blac. 739., and Doe v. Under- 
domi, C. P. 15 G. 2., cited in 2 Blue, 737., arc autho¬ 
rities to shew that the Court will exclude from the se- 

O 


(6) 4 T. R. 605. 

(d) 2 JBtaci. ISSt Cowp, 420. 


(a) 8 T. R. 118. 
(c) 6 East, 494. 
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neral words of the residuary clause of a will such estates 
as it appears not to have been the testator’s intention 
to devise. lAbhott C. J. Does the will go further than 
to sheW) that the son supposed that he might not have 
the power of disposing of the estate derived under his 
father’s will. Is there.any thing to shew that he did 
not intend to devise all that he had the power of de¬ 
vising to his wife? Molrqyd J. He has not so far con¬ 
firmed his father’s will as to give the estates under it to 
his own heir at law. liayley J. Goodright v. Down- 
shire (a) is an authority to shew that property which 
was not in the contemplation of the testator will, ne¬ 
vertheless, pass under the general words of the residuary 
devise.] 


ShadwcU, contra. WilliaM Frosty under his father’s 
will, took an estate tail, with the reversion in fee, 
either under the will, or, if undisposed of by the will, 
then it descended on him as heir at law. Where a 
testator indicates an intention that the devise over is 
not to take effect, so long as there is any issue of 
tlie first devisee, it has been held always, that such 
devisee takes an estate tail. Brice y* Smith (i), Dansey 
V. GrijffUhs (c), Wood v. Baron, (d) The case of Wyld 
V. Lewis (e) is a strong authority. There the devise was 
to the wife, and if she should have no son or daughter 
by the testator, and for want of such issue, then the 
premises to return to the testator’s brother .7. W., if he 
shall be then living, and his heirs for ever, he paying to 
his two brothers, vi, and B. 150/. within one year after 

(a) 2 J?os. ^ -Pm/. 600- (6) WiUeSt 1. 

(c) AM. 4; S. 61. (rf) 1 East, 2J9. 

(e) IJtk.ASQ. 

. the 
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the decease of the testator’s wife. And there the Lord 
Chancellor held, that the wife took an estate tail. Yet, 
in that case, the devise over was to a persona designate, 
and he was to pay a definite sum of money ^vithin a de¬ 
finite time after the death of the first devisee. Here 
the devise over is to the heir at law. Now such a de¬ 
vise ought to be unambiguous, or otherwise the heir at 
law of the testator will, according to the rule of law, 
take the reversion in fee. The rule of law is, that estates 
should be held to vest, if possible. Purefoy v. Mogers {a). 
Doe, dem. Lord Cholmondel^, v. Maxey (&). The true con¬ 
struction here is, that the estate should, upon the deter¬ 
mination of the estate tail, go to the heir at law of the 
testator, at the time of his death. Such a construction 
was given in the cases of Doe v, Lawson {c) and 
lamy v. Holloway, (d) Much reliance is placed on the 
clause relative to the power of giving legacies. It does 
not appear that the testator was not, at the time bf 
making his will, inops consilii. If so, he might not be 
aware that, by this devise, he had previously given the 
fee to his son, and so made the power of devising lega¬ 
cies unnecessary; or perhaps he might have intended to 
give him a power over the reversion, independently of 
any estate in it, or the power of leaving legacies might 
be intended to operate on the estate tail, as well as on 
the reversion in fee. It is to be observed, that these 
legacies to be given, were to persons not then in esse, 
and no time of payment is specifically mentioned. The 
case, therefore, of Wyld v; Lewis is much stronger than 
the present. If there be any doubt on the face of the 
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willf the heir at law of the testator will take. On the se> 
cond point, ^leppard^s TmchstonCi tit. Grants p. 245. and 
Pickering v. Lord Stamford (a), are authorities in poiilt. 
All that can be contended for by the other side that 
W, F., the son, might suppose he had no power to de¬ 
vise the estates; but it is cleaT, that by the general 
words of the will) he meant to devise all the lands^ &c. 
of which he had the disposition. 


StigdeUi in reply, was stopped by the Court. 


Abbott C. J. It appears to me, in this case, to 
have been the plain intention of the testator, that, at 
the period of the decease of his son, William Frost, it 
should be ascertained, whether the estates devised to 
him by the will, should then vest in him in fee abso¬ 
lutely, or pass over to some other person, subject to 
such legacies as the son might, by his will, devise to any 
of the younger brqpchcs of the family. Now, at the 
time when the testator made his will, it appears, that 
besides his son, William Frost, he had a married daughter, 
Rebecca King, who had five children. It is clear, there¬ 
fore, that her younger children would be “ the younger 
branches of the family,” mentioned by the testator in his 
will. 1 think, therefore, that the plain intention of the 
testator was, that at the time of William Frost's death, 
without children, the estate should go over to the per¬ 
son who should then be the heir at law, with a power, 
however, to William Frost, in that event, to leave legacies 
to the younger children of his sister, Rebecca King, The 


(fl) 3 Vcs. JuH, 332. and 492. 
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lessors of the plaintiffs, arc, therefore, entitled to re¬ 
cover. 

Bayley J. 1 am of the same opinion. If the Court 
see by the whole frame of the will, that the estate is to 
continue in the first devisee, so long as he has any lineal 
descendants, it will follow, that the gift to him is of an 
estate tail. But if the will gives it to him in fee, there 
may be then an executory devise over, on the happening 
of a particular event. Here the will gave the estates to 
William Frost, and his heirs for ever, and if he had no 
children, child, or issue, the estate was, on his decease, 
to become the property of the heir at law. It docs not 
seem to me, that this contemplates a devise over on an 
indehnite failure of issue, but only on the failure of issue 
at the time of William Frost's death. And the subse¬ 
quent part of the clause confirms me in this opinion, for, 
if the will had given an estate tail, with the reversion in 
fee, to William Frost, it would have been wholly unne¬ 
cessary to have given to him the specific power of 
charging the estate with legacies. Then who is the heir 
at law in favour of whom the executory devise is to take 
effect. The circumstances of the family' were these. The 
testator, besides his son, William Frost, had a daughter, 
Bebecca King, who had live children. It seems to me, 
therefore, that by these words in his will, he meant to 
give the estate, in case William Frost died without leav¬ 
ing issue at the time of his death, to Bebecca King, if she 
should survive her brother, or, if not, then to her eldest 
son; but with power, in either event, to William Frost, 
to leave legacies out of the estate to the younger children 
of his sister. This construction, as it seems to me, will 
give complete eftect to the testator’s will, and the words 

O o 4- sub- 
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subject to such legacies) &c.) may properly be read, as if 
in a parenthesis. I think, therefore, that WiUiam Frosty 
under the will took an estate in fee, with an executory 
devise over (in the event of his dying, leaving no issue 
living at his death) to such person as should, in that 
event, be the heir nt law of the testator. The plaintiff 
is, therefore, entitled to our judgment. 

Holroyd J. By the first part of the will, the tes¬ 
tator appears to have given an estate in fee to WiUiam 
Frost, his son, but he then adds, that if he should have 
no children, child, or issue, the estate should, on his de¬ 
cease, become the property of the heir at law, subject to 
such legacies as he, William Frost, might leave to any of 
the younger branches of the family. Now it is clear, 
that if it appeared, by the subsequent limitation, that the 
estate was to go over upon an indefinite failure of issue, 
the previous estate in fee given, would be converted into 
an estate tail. But 1 think, in the present case, that the 
estate was not to go over upon an indefinite failure of 
issue; for the contingency is, that the estate is, if Wil- 
liam Frost had no children, child, or iesue, at his decease, 
to go over to the heir at law. The will, therefore, con¬ 
templates a failure of issue at the decease of William 
Frost, and the estate in fee is not converted, by the sub¬ 
sequent limitation, into an estate tail. I agree, also, 
that by the expression the heir at law,” is meant, the 
person who, at the time of the decease of William Frost 
without issue, should then be the heir at law of the 
testator. 

Bgst J, concurred. 

Judgment for the Plaintiff, 
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Jervis and Another against Tayleur. 

w indentures of lease and rcslense dated the 8th and 
9th November, the re-lease made between S. Davies, 
Esq. and Elizabeth his wife, of the first part, Peter 
Davies (eldest son and heir apparent of the said 
S, Davies, by the said Elizabeth, his wife) of the second 
part, L. Norcop, of the third part, and George Parker and 
jR. Sillitoe, of the fourth part: for the considerations in 
the said re-lease the said S. Davies duly conveyed unto 
the said G. Parker and P. Sillitoe, and their heirs, a 
certain estate therein mentioned, situate at Almmgtoii, 
in the county of Staffing, with the appurtenances, to 
hold the same unto the said G. Parket' and R. Sillitoe, 
their heirs and assigns, to the use of the said S. Davies, 
and his assigns, for life, without impeachment of waste; 
and after his decease to the use, intent, and purpose that 
the said Elizabeth Davies and her assigns should, in case 
she survived the said 5. Davies, receive and enjoy by and 
out of the said hereditaments thereinbefore conveyed, 
(as a fund additional to a certain estate already charged 
with a like annuity in her favour during her natural 
life,) the annual r.um or rent charge of 300/.; with 
powers of entry and distress, and perception of the 
rents and profits, for the better securing the due and 
regular paynienl. of the annuity, and subject thereto 
to the use of the said Lavri'cncc Norcop, his executors, 
administrators, and assigns, for the term of 500 years 
thence next ensuing, upon the trusts therein mentioned; 
remainder to the use of said P. Davies, and the heirs 
male of his body lawfully issuing; remainder to use of 
C* Dundas^ the only other son of the said S* Davies, and 

the 
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the heirs male of his body lawfully issuing; remainder 
to the use of the said S, Davies^ his heirs and assigns, 
for ever. A commission under the great seal of the 
12th January^ 1809, was awarded and issued against the 
said S, Dames and P. Dames, directed to certain com¬ 
missioners therein named; and the major part of the 
commissioners duly found that the said 5. Davies and 
P. Davies did become bankrupts, within the meaning 
of the several statutes then in force concerning bank¬ 
rupts, and Sir Matthew Jiloxam, Henry Z, Jervis, and 
George Downward, were duly chosen assignees of the 
estate and effects of the bankrupts. By bargain and 
sale of the 14th of February, 1809 (enrolled in his 
Majesty’s High Court of Chancery, the 6th May, 1809), 
and made between the commissioners of the one part, 
and the assignees of the other part, the said commission¬ 
ers did grant, bargain, &c. unto the said assignees, their 
heirs and assigns, all the said bankrupt’s messuages, 
lands, tenements, and hereditaments, whereof or wherein 
and whereto they, the said Samtiel Davies and Feter 
Davies, or either of them, at the time they became 
bankrupts, had any estate, right, title, interest, posses¬ 
sion, remainder, reversion, expectancy, or otherwise, 
and the reversion and reversions, semaindcr and re¬ 
mainders, yearly and other rents, issues and profits 
thereof; to hold the same unto and to the use of the 
said assignees, their heirs and assigns, for ever; or, 
according to the said S. Davie^ and P. Davies* right 
and interest therein respectively, subject to such mort¬ 
gages and other charges and incumbrances which the 
same premises were subject to; in trust nevertheless, for 
all the creditors of the said S. Davies and P. Dames who 
had already sought, or should thereafter come in and seek 

relief, 
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relief by virtue of the said oommission, against the said 
S. Davies and P» Davies j and as to the overplus of any^ 
after payment and satisfaction of all such debts, and the 
costs'of suing forth and prosecuting the said commission, 
in trust for the said Davies and P, Davies, their heirs 
and assigns. The settled estate has been sold by the 
assignees of the bankrupts, and they have filed a bill 
against the purchaser for a specific performance of the 
contract for sale; and upon the hearing of the cause, 
the Lord Chancellor directed this case to be sent to the 
Court of King’s Bench, for the opinion of the Judges 
of that Court, and that the question should be, what 

f 

estate and interest the said Sir M* Bloxam, H, J. Jervis, 
and G. Dammard, took in the estate settled by the 
indentures of the 8th and 9th Naoemhet', 1808, by force 
of the bankruptcy of S. Davies and P, Davies, and the 
indenture of bargain and sale of the 14 th February, 1 809. 
The cause was argued at the sittings at fkrjeants* Inn, 
before last Michaelmas term, by 
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Sugden, for the plaintiff. The question in this case 
is, whether a bargain and sale under a joint commission 
of bankruptcy, against the tenant for life and tenant in 
tail, bars the remainders over, or only conveys an estate 
for life with a base fee 'i It is clear, that by joining in 
a recovery the tenant for life and the tenant in tail 
might have barred the remainders; and by the 21I. 
c, 19. s. 12. it is enacted, That the commissioners 
shall have power to grant and convey, &c. any lands, 
&c. whereof any bankrupt is or shall be in any ways 
seised of any estate, in tail, in possession, reversion, or 
remainder, and whereof no reversion or remainder is or 
shall be in the king’s majesty, his heirs and successors, 

of 
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of the gift or provision of his Majesty, to any person, for 
the relief and benefit of the creditors of all such bank¬ 
rupts; and that all such grants, &c. shall be good 
against the said bankrupts, and against the issues of the 
body of such bankrupts, and against all persons claim¬ 
ing any estate, right, title, or interest, by, from, or 
under the said bankrupts, after such time as such person 
shall become bankrupt, and against all persons what¬ 
soever whom the said bankrupt, by common recaoery or 
other means, might cut off or debar from any remainder, 
reversion, &c.” This statute was passed for the purpose 
of extending the provisions of former statutes in favour 
of the creditors; and the preamble expressly enacts, 
that it shall be construed largely and liberally for the 
relief of creditors. The object was to enable the com¬ 
missioners to do, with respect to real property, whatever 
the bankrupt himself could have done; and here the 
two bankrupts might, by joining in a common recovery, 
have barred the remainder; and if so, the remainder in 
this case is barred by the operation of the statute. 


Preston, contra. The several bankrupt acts arc to 
he considered as parts of the same sj .'.cm: they operate 
against the bankrupt’s property, cither by way of for¬ 
feiture or alienation. It is the act of bankruptcy which 
operates as the alienation of the estate; for the bargain 
and sale is the mere execution of an authority by the 
commissioners. {Bayley J. The estate remains in the 
bankrupt till the commissioners execute the assignment.] 
The Court must look to the nature of the act which the 
bankrupt has done: he is considered, in point of law, as 
having committed a crime; and is, in many instances, 
subjected to a prosecution for felony, from circumstances 

arising 
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arising out of his bankruptcy. The statute of 34 & 
35 H, 8. c. 4. did not enable bankrupts tenants .in tail 
to bar even their own issue; and under the statute 
17 EUz, c. 7. the interest of the bankrupt alone could 
pass. Then came the statute 21 Jac. 1. c, 19. s. 12. 
which enabled the commissioners to convey all lands 
whereof the bankrupt is, or shall be, in any way seised 
of any estate, in tail, in possession, reversion, or 
remainder, and whereof no reversion or remainder shall 
be in the king’s majesty, his heirs or successors, to any 
person or persons, for the relief and benefit of the 
creditors of all such bankrupts; and it enacts, that all 
and every such conveyances, &c. shall be good against 
tlie bankrupts, and against the issues of the bodies of 
such bankrupts, and against all persons claiming any 
estate, &c. by, from, or under the bankrupts, after such 
time as such person shall become bankrupt, and against 
all persons whatsoever whom the bankrupt, by common 
recovery or other voays and means, might cut off or debar 
from any remainder, reversion, &c. &c. Then, by con¬ 
struction, there is an exception in favour of the crown, 
since the remainder or reversion in the king could not 
be barred. The object of the legislature was to do no 
more by means of an act of bankruptcy than could be 
done by a common recovery. The word bankrupts” 
is to be taken distributivcly, and “reddendo singula 
singulis” is applicable to the extent of interest and 
power of alienation of each individual being bankrupt. 
There might have been several commissions against the 
father and son, or, as the fact is, a joint commission 
against both. Now, the statute does not contain any 
express legislative direction, as to Pm persons being 
partners and becoming bankrupts. A tenant in tail in 
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remainder may bar his issue by fine, but he cannot alien 
so as to bar the remainder or reversion expectant on his 
estate. If there had been a separate commission against 
the tenant for life, and another commission against the 
tenant in tail, the assignees of the former would have 
had a life estate, and the assignees of the latter would 
have had a base fee; and if that be so, the circum¬ 
stance of the tenant for life and the tenant in tail being 
in partnership, cannot give to the act of bankruptcy 
of the tenant in tail a greater effect than if they were 
separate traders. Supposing them to be in partnership, 
the act of the creditor in taking out a separate instead 
of a joint commission, or the act of the commissioners 
in making one bargain and sale of the property of both 
the traders, instead of a bargain and sale of the pro¬ 
perty of each trader distinctly, cannot vary the effect 
of the act of bankruptcy. A separate commission 
against the tenant in tail would not operate as an 
alienation of the fee simple. Two persons cannot com¬ 
mit one joint crime, or one joint act of bankruptcy: the 
act and the crime of each is distinct, so must there¬ 
fore be the alienation. The tenant for life and remain¬ 
der man in tail must concur in the act of alienation, by 
way of common recovery, to pass a fee simple, and con¬ 
sequently to bar the remainder and the reversion. This 
is not a joint alienation of two bankrupts, but operates 
as two separate conveyances: the acts of each are 
separate, and the assets of each are separate. XAhhott C. J. 
Suppose the tenant for life should convey his estate 
to the tenant in tail.] Then the estate ibr lilc merges 
in the estate tail, or the base fee derived from the estate 
tail; but till the merger has taken place (and in this 
instance it had not taken place prior to the bargain and 
m 1^ or the bankruptcy,) there was not any right or power 
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in the tenant in tail alone to alien the fee simple. If there 
were a common recovery making the father tenant and 
the son vouchee, then the title to the iee simple would 
have been perfect: in that case, there would have been 
the concurrence of all the persons capable of conveying. 
Suppose A., the father, tenant for life, B., the son, tenant 
in tail, and A., tenant in fee expectant, and a joint 
commission of bankruptcy issues against both, the 
reversion in fee expectant would not be assets at law, 
although it would be transferable and devisable; but 
supposing, in the interval, the tenant in tail were to die 
without issue, whose assignees would be entitled to the 
estate ? It would be assets of the father, by reason of 
the fee, and not those of the son. If the value of the 
life estate belongs to the father’s creditors, the value of 
the estate tail belongs to the son’s creditors, and his se¬ 
parate creditors would be preferred, even under a joint- 
commission, to the partnership creditors. 'Fhe effect 
of the argument on the other side would be to give to the 
son’s creditors an estate in fee. For the creditors of the 
father could be entitled to his life estate only. But why, 
in the case of a partnership, is an act of bankruptcy by 
a son, being tenant in tail and a partner with his father, 
to give to the son’s separate creditors a larger estate or 
benefit than they would have taken if he had not been a 
partner, or had been a partner with any other person 
than his father, the tenant for life? The stat. 21 Jac. 1. 
c. 19. only enabh^s the assignees to do what the bank¬ 
rupts individually could do by conveyance, fine, or 
recovery. In the case of a power of appointment by 
tenant in tail, the commissioners cannot execute that 
power. Suppose an estate to A. for life, and to B, in 
tail, with power to alienate when in possession, his 
bankruptcy when tenant in remainder would not 

operate 
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against remains unaiFected. Now, would the attainder of a 
Taylkux. 

father tenant for life, and of his son tenant in tail, 
bar either the remainder or the reversion ? Un¬ 
doubtedly it would not, but only forfeit the respective 
estates of the father and the son. [BayleyS. The 
statutes of forfeiture are construed strictly ; but the 
statutes of bankruptcy liberally.] The general prin¬ 
ciples of law are the best guides to follow; and, 
adopting them, the assignees take only an estate for 
life, with a base fee, by virtue of the estate tail of the 
son; and this is all the legislature intended the creditors 
should have. Bankruptcy was not intended to enlarge 
the power of tenant in tail. The instance of a bank¬ 
ruptcy by a father tenant for life, with remainder to his 
son in tail, and a partnership between them, and a joint 
commission against them, was never contemplated by 
the legislature. The acts and power of each respective 
owner becoming bankrupt, were alone the object of 
parliament in giving to creditors the benefit of the 
ownership of the estates tail of bankrupts. 

Stigdeity in reply. The effect of the act of bank¬ 
ruptcy is to transfer, by the operation of this statute 
every thing which the bankrupt was capable of trans¬ 
ferring by proper legal conveyance. The effect of the 
argument on the other side is, to invest as small an 
estate as possible in the assignees. The object of the 
legislature, on the other hand, was to give to the cre¬ 
ditors the largest possible estate which the bankrupts 
could conv^, without prejudicing the rights of others: 
here, without injuring others, they might both have 
suffered a recovery, and conveyed the fee-simple. The 
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argument on the other side proceeds upon extreme l^al 
niceties; for it is admitted, that if the tenant in tail 
had conveyed to the tenant for life, and he had after¬ 
wards become bankrupt, the rcmainder>man would have 
been barred; and, if so, inasmuch as by the operation 
of this statute the estates for life and in tail had become 
united in the same persons, the one is merged in the 
other, and the assignees have acquired the same power 
over it which the tenant in tail, by a conveyance before 
the bankruptcy, would have acquired. 

Abbott C. J. If the son alone had been a bankrupt, 
the commissioners, by tiie deed of bargain and sale, 
could only have conveyed a base fee; but both the fa¬ 
ther and son having become bankrupts, the commis¬ 
sioners have acquired a power over each estate. It 
seems to mo, however, that the execution of the power 
must operate separately on each estate, and that when 
executed it cannbt do more than convey an estate for 
life, and a base fee. We will send our certificate. 

The following certificate was afterwards sent: 

This case has been argued before us by counsel, and 
we are of opinion that Sir Mattheta Bloxam, Henry 
Z. JetviSf and George Dammardf took an estate for 
the life of Barmiel DavieSf and a base fee in remain¬ 
der, determinable on the death of Peter Davies^ and 
failure of heirs male of his body. 

- C. Abboit. 

J. Bayley. 

G. S. Holroyo. 
W. D. Best. 
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The King against Henry Hunt, John Knight, 
Joseph Johnson, John Thacker Saxton, 
James Moorhouse, Joseph Healy, Samuel 
Bamford, Robert Jones, George Swift, 
and Robert Wild. 


Upon an inillct- 
inent against 
A. J7. and 
others, for un¬ 
lawfully mect- 
in;; togcUicr 
with persona 
unknown, for 
the purpose of 
exciting discon¬ 
tent and disaf- 


was an indictment against the defendants, and the 
first count stated, that the defendants, being malicious, 
seditious, and ill-disposed persons, and intending to dis¬ 
turb the peace and common tranquillity of the realm, and 
to excite discontent and disaflcction, and to excite the 
subjects of our lord the king, to hatred of the government 



fuction. It was Constitution, on the 1st of Jidii, and on divers other 

Jiehi, [A. Ji. 

having preskiod davs and times, at Marichcslet', did conspire together, 
at til is meeting,) ... ' ° 

that resolutions with divci’s otlicr pcrsons unknown, unlawfully to meet 
passed at a for¬ 
mer meeting together, and to cause a great number of other per- 

short iim *he. sons to meet with them at a certain place in the said 

tant’placv, rind couiity, for thc jiurposc of disturbing the peace, &c., 

at which I'm. purpose of exciting discontent, &c, and 

also presiaod, i i o ^ » 


and thc avowed fop tlic purpose of cxcitiiig the subjects to hatred, 
object oi which o m 

meeting was &c. And that defendants, and said other conspirators, 
that of the meet- . . 

ing mentioned 111 pursuance oi snul conspiracy, on I Gtii August, at 
in the indict¬ 
ment, were admissible in evidence to shew tlic intention of A. li. in assembling and attend¬ 
ing thc meeting in question. 

A copy of these resolutions, delivered by A. Ji. to tlic witness at thc time of thc former 
meeting, as the resolutions then intended to he proposed, and wliich corresponded with those 
which tlic witness heard read from a written paper, is admissible without producing thc 
original. 

l.argc bodies of men having come to this meeting from a lUstancc, marching in regular 
order, resembling a inilitiry march, it was held to be admissible evidence to shew the character 
and intention of the meeting, that within two days of the same, considerable numbers were 
seen training and drilling before day-break, at a place from which one of these bodies had 
come to the meeting; and that on their discovering the persons who saw them, they ill 
treated them, and forced one of them to take an oath never to be a king’s man again: Held, 
also, that it was admissible to shew in evidence, for the same purpose, that another body of 
in their progress to thc meeting, on passing thc house of thc person who had 
been so ill treated, expressed their disapprobation of his conduct by hissing. 

Parol evidence of inscriptions and devices on banners and flags displayed at a meeting, 
is admissible, without producing the originals. 

Upon such an indictment, evidence of the supposed uusconduct of those vrbo dispersed 
the mectiug is not admissihle. 

Xdan-^ 
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Manchester ^ unlawfully did meet together, and did cause, 
aid, and assist in causing divers subjects to a large num¬ 
ber, to wit, sixty thousand and more, unlawfully to meet 
together for the purposes aforesaid, at a certain place in 
the said county, in a formidable and menacing maimer, 
and in-military array, with clubs, sticks, and other of¬ 
fensive weapons, aud with divers seditious ensigns, and 
with flags, banners, and placards, bearing divers sedi. 
tious inscriptions and devices. To the groat terror of 
the subjects, to the evil example, &c., and against the 
peace, &c. The second and third counts were also for 
a conspiracy. Fourth count; that defendants being 
such persons, &c., unlawfully did meet together, with 
divers other persons unknown, to a large number, to 
wit, sixty thousand, for the purpose of exciting discon¬ 
tent and disaflcction, and for the purpose of exciting the 
subjects to hatred of the government and constitution, 
in contempt, &c. There was a count for a riot. Flea, 
not guilty. t 

At the trial before Bayley J., at the last assizes for 
the county of York, it appeared, that on the 21st Jtdy, 
1819, the defendant. Hunt, had presided at a meeting in 
Smithfield, one of the chief objects of which was, to con¬ 
sider the means of obtaining a reform in parliament. At 
that meeting, resolutions of a seditious tendency were 
passed, the defendant, Hunt, having put the resolutions 
from the chair. On the 31st July, a notice of a meet¬ 
ing, the notice being dated the 23d July, and purporting 
to be signed by eleven persons, inhabitants of Manches¬ 
ter, appeared in a newspaper at Manchestei', by which 
the public were informed, that a meeting would be held 
on the 9th August, on the area near St, Peter*s Church, 
to take into consideration the most speedy and effectual 
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mode of obtaining a radical reform in the Commons 
house of parliament, and also to consider the propriety 
of the unrepresented inhabitants of Manchester electing 
a person to represent them in parliament.” And it an¬ 
nounced, that Huntf Esq. was to be in the chair. 
The magistrates having given notice that this meeting 
was illegal, another notice, purporting to be signed by the 
same persons, appeared in the same paper, stating, that 
they had been advised that a meeting, for the purpose of 
electing a person to represent the inhabitants of Mamhes^ 
ter in parliament was illegal, and that such meeting would 
not therefore be held. In the same paper, however, a 
notice appeared, datcil the 6th August, “ that a public 
meeting would bo held on the area, near St. Petet^^ 
Church, on Monday, the 16th, to consider the propriety 
of adopting the most legal and efFcctuarmeans of obtain¬ 
ing a reform in the Commons house of parliament, the 
chair to be taken by the defendant. Hunt, at 12 o’clock. 
In jmrsuance of this last notice, the meeting assembled 
on the 16tli, and the defendant. Hunt, appeared upon the 
hustings, but before any resolutions were proposed, the 
meeting was dispersed, and the defendant, Hunt, and 
others, were taken into custody. On behalf of the 
prosecution, the resolutions passed at SmitJifield were 
given in evidence, and the tenor of them was proved 
by a copy produced by a witness, to whom that copy 
had been delivered by the defendant, Hunt, at the 
time of the SmitJifield meeting, as the resolutions in¬ 
tended to be there proposed. The witness also 
swore, that the resolutions he heard read, corre¬ 
sponded with the copy so delivered to him. It was ob¬ 
jected, by the defendants, that this was not sufficient 
evidence of the tenor of the resolution, inasmuch as the 
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original paper from which they were read, ought to 
have been produced, or the defendants ought to have 
had notice, at least, to produce it, in order to let in the 
secondary evidence; and secondly, that the resolutions 
themselves were not admissible at all, inasmuch as there 
was no evidence to shew, that it was intended to pro¬ 
pose the same resolutions at the meeting at Manchester, 
The learned Judge over-ruled the objections, and received 
the evidence. It appeared also that large bodies of per¬ 
sons, who, attended the meeting at Manchester, on the 
16th, came from a distance, organized, and with a regu¬ 
larity of step and movement, resembling that of a military 
march, and that one of these bodies came from the 
neighbourhood of a place called White Moss, and evi¬ 
dence was given, that, on the 14th August, a witness 
hsid seen at White Moss, before day-break, a number of 
persons assembled, practising the marching step, and 
that these persons, upon seeing the witnesses, had ill- 
treated them, and called them spies, and extorted from 
one of them an oath, never to be a king’s man again, or 
to name the name of a king. And it was proved, that 
some of the parties who entered Manchester, on the 16th, 
in military order, on passing the house of the witness, who 
had been so ill-treated, expressed their disapprobation of 
him by hissing. It was objected, by the defendants, 
that this was not admissible evidence against them, inas¬ 
much as it did not appear that the meeting at White 
Moss took place with the knowledge or concurrence of 
any of them. The learned Judge over-ruled the ob¬ 
jection, and received the evidence. It -appeared, also, 
that at the meeting of'the 16th, there were various flags 
and banners, containing inscriptions and devices, of a 
seditious and inflammatory tendency, and that these 
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Were seized by the police officers on the dispersion 
of the mob; these inscriptions and devices were de¬ 
scribed by the several witnesses, from memory. It 
was objected, by the defendants, thai the flags or 
banners ought to have been produced, or that, in 
order to entitle the prosecutors to give secondary 
evidence, the defendant ought to have had notice to 
produce the originals. The defendants also tendered 
evidence to prove, that various acts of outrage were com¬ 
mitted upon the people assembled, by the military, on 
the dispersion of the meeting. The learned Judge refeised 
to receive this evidence. The trial occupied ten days at 
York, and the defendants. Hunt, Knight, Bamfard, Hea^, 
and Johnson were found guilty, upon the fourth count of 
the indictment. The other defendants were acquitted, 
and application having been made for a new trial, after 
the reading of the evidence, which occupied the time of 
the Court for several days in this term, the defendant. 
Hunt, on behalf of himself and the others, contended, 
that there ought to be a new trial, on the ground that 
improper evidence had been received against him, and 
that evidence tendered on the part of the defendants at 
the trial had been refused, and he renewed the objections 
made at the trial; and he further urged, that the learned 
Judge had misdirected the jury as to the effect of the 
evidence. 

Cur» adv. vult. 


Abbott C. J. Althougli this matter has occupied a 
considerable portion of that time and attention which is 
dedicated to the administration of justice, it has not 
presented to my mind any doubt whatever; and I will 
deliver my opinion upon the several points with as much 

brevity 
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brevity as possible. 'Hie first objection taken by the 
defendants was, as to the rejection of the proposed evi¬ 
dence of the misconduct of the military. This supposed 
misconduct took place at the dispersion of the assembly, 
and was, in my opinion, irrelevant to the matters in 
issue. The matters in issue were the intention and ob¬ 
ject of the assembly, and, upon the count for a riot, the 
conduct of the persons assembled prior to their dis¬ 
persion. Now the conduct of those who dispersed the 
assembly, could have no bearing upon the intention and 
object of the assembly, because tliose must have existed 
before the dispersion, and were, in their nature, perfectly 
distinct from the conduct of those who afterwards dis¬ 
persed the assembly. Neither was the conduct of the 
dispersers relevant to the demeanour of those who had 
previously assembled; and nothing that was properly 
applicable to shew the demeanour of the persons assem¬ 
bled was rejected. On the contrary, witness after witness 
was called and heard, to speak to the propriety of their 
demeanour, up to and at the time of the arrival of the 
military among them; and up to and at the period spoken 
to by one of the witnesses examined for the prosecution, 
who gave his opinion and reasons for sending in first the 
yeomanry, and afterwards the regular cavalry. No wit¬ 
ness was rejected who was offered to speak to facts, con¬ 
tradictory to the matters deposed to by that person, or 
by any other witness examined for the prosecution. It 
appears to me, therefore, that the proposed evidence re¬ 
lating to the conduct of otlier persons in a matter sub¬ 
sequent, was properly rejected. But if this were more 
doubtful than it appears to me to be, with reference to 
the whole charge originally preferred against the defend 
ants, still that doubt would be altogether removed by 

P p the 
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1630. the verdict, which having narrowed the offence of the 
defendants to the fourth count, which charges an un¬ 
lawful assembly, for the purpose of exciting discontent 
and disaffection, and does not charge any actual or 
intended violence, has, in my opinion, unquestionably 
rendered the proposed evidence irrelevant, as having 
no bearing upon that charge. The second point of 
objection is, to the admission of the resolutions of the 
Smithjield meeting. The objection here is two-fold; 
first, that the best evidence was not produced; and, 
secondly, that no evidence of them was admissible. Now 
the paper produced was proved to have been received 
from the hands of one of the present defendants, at the 
time and place of passing the resolutions, as containing 
the very resolutions then actually in progress, and then 
in the act of being passed by or proposed to the persona 
assembled, and as against the party to whom this proof 
applied, the paper produced was as good, if not better 
evidence than any other could have been. On the 
second part of the objection, it is to be observed, 
that these resolutions were proposed at a large as¬ 
sembly, very recently held for some alleged purpose of 
parliamentary reform, which was the avowed purpose 
of the meeting at Manchester, at which previous as¬ 
sembly, one of the defendants had presided,, and put 
the question (if, indeed, any question con be deemed 
to be effectively propounded on such an occasion) 
which defendant, a stranger in point of residence 
or other than political connection with Manchester or 
its vicinity, was announced as the invited chairman, 
and actually became the chairman at the meeting in 
question. Under such circumstances, upon the question 
of intention, 1 have no doubt that it was competent 
to shew, as against that individual, that, at a similar 

meet- 
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meetings held for an object professedly similar, such 
matters had passed under his immediate auspices. I 
have no doubt of the competency of such evidence; 
its efiect was for the consideration of the jury, and was 
properly left to them. It was, in its nature a declar¬ 
ation, by that defendant, of his own sentiments and 
views, with reference to what is. called Parliamentary 
Rdbrm, and to the assembling of large numbers of per¬ 
sons to hear speeeches and resolutions under that pretext. 
The third objection was to the reception of that evi¬ 
dence which regarded the training at White Moss, and 
the assault there committed. The case submitted to 
the jury by the present indictment, presented two ques¬ 
tions. First, the general character of the assembly: as 
in all cases of conspiracy, or other unlawful acts in 
which many persons are concerned. And, secondly, the 
particular case of each individual charged, as connected 
with the general character, supposing the general cha¬ 
racter to be such as that its criminality might in the 
result be a fit matter for the consideration of the jury. 
Now it was shewn that a very considerable part of the 
persons assembled, or at least a very considerable part 
of those who came from a distance, went to the place 
of meeting in bodies to a certain extent arranged and 
organized, and with a regularity of step and movement 
resembling those of a military march, though less 
perfect. The effect of such nn appearance, and the 
conclusion to be drawn from it, were points for the 
consideration of the jury, and no reasonable person can 
say that they were left to the consideration of the jury 
in a manner less favourable to the defendants than the 
evidence warranted. And if this appearance was in 
itself proper for the consideration of the jury, it must 
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have been proper to shew to them that at the* very 
place from which one of these bodies came, a number 
of persons had assembled before day-break, and had 
been formed and instructed to march as soon as there 
was light enough for such an operation; and that some 
of the persons thus assembled had grossly ill-treated 
two others, whom they called spies, and had extorted 
from one of them, at the peril of his life, an oath never 
to be a king’s man again, or to name the name of a 
king: and that another of the bodies that went to the 
ploce of meeting, expressed their hatred toward this 
person by hissing as they passed his door. These mat¬ 
ters were, in my opinion, unquestionably competent 
evidence upon the general character and intention of 
the meeting. Their effect as to each particular defend¬ 
ant was, as 1 have already observed, a distinct matter 
for the consideration of the jury. With respect to the 
last point, the reception of the evidence as to the in¬ 
scriptions on the flags or banners, I think it was not 
necessary either to produce the flags or to give notice 
to the defendants to produce them. The cases requiring 
the production of a writing itself will be fouQd to apply 
to writings of a very different character. There is no 
authority to shew that in a criminal case ensigns, ban¬ 
ners, or other things exhibited to public view, and of 
which the effect depends upon such public exhibition, 
must be produced or accounted for on the part either 
of the prosecutor or of the defendants. And in many 
instances the proof of such matters from eye-witnesses, 
speaking to what they saw on the occasion, has been 
received, and its competency was never, to my know¬ 
ledge, called in question until the present time. Inscrip¬ 
tions used on such occasions are the public expression 

of 
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of the sentiments of those who bear and adopt them, 
and have rather the character of speeches than of 
writings. If we were to hold that words inscribed on a 
banner so exhibited could not be proved without the 
production of the banner, I know not upon what reason 
a witness should be allowed to mention the colour of 
the banner, or even to say that he saw a banner dis* 
played, for the banner itself may be said to be the best 
possible evidence of its existence and its colour. And 
if such parol proof may be received generally, the proof 
at this trial was properly received: notwithstanding the 
allegation that the things themselves, or some of them, 
were in the hands of a constable then at York ; for, in 
the first place, this fact did not appear (if indeed it ap> 
peared at any time distinctly) until after the evidence 
was received} and, in the second place, if it had ap¬ 
peared distinctly at the time when the parol evidence 
was offered, still that particular fact would not affect 
the competency of the other proof, such other proof 
being competent upon general principles. Its proper 
effect would only be to furnish matter of observation to 
the jury on the part of the defendants, that the pro¬ 
secutor chose to off^r only the fallible testimony of 
witnesses where he had it in his power to produce the 
infallible testimony of the things themselves. Although, 
however, for the purpose of the present objection, it is 
assumed that some of the banners actually displayed in 
Peier*s Fields were in the hands of a constable at 
Yorki yet if, instead of offering the parol evidence, that 
person had been called as a witness to produce them, 
the prosecutor might have been further required to 
prove that the things produced were the things dis¬ 
played, and might have been required to deduce them 

from 
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from hand to hand; and if there had been a failure in 
any one step, the thing must have been rejected, sup¬ 
posing its production to be the only proof. The diffi¬ 
culty of such a deduction, and the impossibility that 
must occur in many cases, of either producing the 
things themselves, or of shewing what has become of 
them, shews the unreasonableness of requiring the proof 
of the things themselves, and of rejecting the testimony 
of eye-witnesses in a matter of public exhibition on an 
occasion like the present. The evidence of these ban- 
ners and inscriptions was properly admissible to shew 
the general character and intention of the assembly; 
their application to the particular defendants was matter 
for the consideration of tlie jury, and was left to the 
jury in that way. Having disposed of these objections 
as matters of law, 1 shall take no further notice of the 
observations addressed to us upon what has been called 
misdirection in the effect given to this or that particular 
point, either of proof adduced or of proof supposed to 
be deficient, than to say generally, that it appears to 
me that no observation was made to the jury unsuitable 
to the matter to which it was applied; that the whole 
effect of the evidence was most |p*operly left to them, 
and that they were not desired or directed to draw, 
nor have in fact drawn, any presumption or conclusion 
against the defendants, which was not well warranted 
by the evidence adduced against them. 


Bayley, Holboyd, and Best, Justices, concurred. 

Rule refused. 
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Mondatf, 
May 8th. 


RULE nisi having been obtained, calling upon 
the plaintiff to shew cause why the defendant 
should not be at liberty to plead his certificate of bank¬ 
ruptcy, as of last Michaelmas term, nunc pro tunc. It 
appeared on the 6th October, 1818, that an action upon 
two bills of exchange was commenced against, the defend¬ 
ant, then a member of parliament, by serving him with a 
copy of a writ of summons, and a notice of an affidavit 
of debt; and that pursuant to such notice, two persons 
named in the affidavits became sureties for the defendant 
in the cause in a bond, in the sum of 1700/., conditioned 
for the payment by the defendant of such sum as should he 
reccfuered, together with costs. In Michaelmas term, 
1818, a declaration was delivered; and in Hilary 
term, 1819, the defendant pleaded the general issue» 
and on February 5th, 1819, notice of trial was given for 
the sittings at Guildhall, after that term. The defend¬ 
ant then filed his bill in the Exchequer against the 
plaintiffs, for discovei-y and relief touching the bills 
which were the subject of the action ; and on the 11th 
February, 1819, an injunction was granted, which was 
not dissolved until the 6th February, 1820. On the 
15th April, 1819, a commission of bankruptcy was 
issued against the defendant, under which he was duly 
declared a bankrupt; and on the 15th Jtdy, 1819, he 
obtained his certificate, and he then instructed his 
attorney to plead the same in this action, puis darrein 
continuance, in consequence of which the plea was pre¬ 
pared; but his attorney was deterred from filing it by 

the 
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1820. the opinion of Ms counsel in equity, who advised that it 
^ would have the effect of dissolving the injunction, or 

agahut amount to a waiver. 

CAMmu. 

Gaselee and Chitty shewed cause. The defendant, 
after having delayed the plaintiff by a bill in equity, 
now applies for leave to plead the certificate, which 
would be a bar to recovery altogether, as of Michaelmas 
term. This is similar to a case of bail in error; and in 
Southcote v. Braithwaite (a), it was held, that as bail in 
error could not surrender the principal, they were not 
entitled to relief although the principal became a bank« 
rupt pending the writ of error. By analogy, the Court 
ought not to grant any indulgence in this case, as the 
the sureties could not in this case surrender their 
principal. 

Marry at and CampheU, contra. If the defendant be 
not at liberty to plead his certificate, he will be liable to 
the sureties. It is not pretended that this is a debt, 
which would not be discharged by the certifipate, nor 
that the bill in equity was vexatious or oppressive. He 
will be liable, therefore, for the debt, although the 
legislature clearly intended that the certificate should be 
a discharge; and they cited Capped' v. Stewart, Tidd, 
Prac, 891. and 2 SmitPs Reports, there referred to. 

Abbott C. J. The single question is, whether the 
Court ought to interfere to relieve a person who has 
filed a bill in equity, in which, if he were now to suc> 
cccd, he would defeat the claim altogether; and if he 

(a) i T. B. 624. 

fails, 
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fails, he^ an insolvent person, will, at all events, charge 
the plaintilF with some costs. If it had not been 
for that suit, the plaintiff would have had judgment in 
Easter term, before the bankruptcy. The Court will 
not relieve in such a case, unless on the terms 
of the defendant’s dismissing his bill in equity, and 
paying all costs at law and in equity, as between 
attorney and client. 

Rule absolute, on these terms. 


The King against Peace. 

/• 

THE defendant was indicted for an assault and bat< 
tery, stated on the record to have been upon the 
person of Elizabeth Edwards. Plea, not guilty. At 
the trial at the last Spring assizes for the county 
of Hereford, before Holroyd J., it appeared, that there 
were two persons, a mother and a daughter, both of the 
name of E. E., and that, in point of fact, the assault 
had been committed on the daughter. It was objected, 
at the trial, that this proof varied from the indictment, 
inasmuch as E. E. must be presumed to be E. E. the 
elder. The objection was over-ruled, and the defendant 
convicted; and now, the defendant being brought up for 
judgment 

W. E, Taunton renewed his objection. In Lepioi v. 
Brawn (a) it was held, that if father and son are both 
called A, B. by naming A. B,, the father primu facie 

(a) 1 7. 

shall 
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1820. shall be intended. So in Wilson v. Stubs {a) the Court 
said, that one being named Malph Stubsf without addition, 
should never be accounted the younger, but the elder of 
the two of that name. Here the objection is, to the de¬ 
scription of'the prosecutrix, the person against whom 
the offence has been committed. There are two persons 
bearing the name of Elizabeth Edwards^ and the person, 
therefore, in the indictment, must be taken to be the 
elder. And he cited Hawkim*s Pleas of the Crcmii vol. 3. 
tit. Afpeals^ s. 106., and Vin* Abr, vol. 11. tit. Indictment, 
n. 15, 16, 17. 


Per Cuiiam, The crime charged in the indictment 
has been proved. For it is stated, that the defendant 
committed an assault on Elizabeth Edwards, and that has 
been proved. It is not absolutely necessary that the in¬ 
dictment should specihcally describe the individual on 
whom the assault was, for otherwise, an indictment 
would be bad, which charged that the assault was com¬ 
mitted on a person to the jurors unknown. The ques¬ 
tion here is, not whether the party assaulted has been 
rightly described, but who the party is who is described 
in the indictment as having been assaulted. Here that 
has been sufficiently proved. The objection, therefore, 
is not sustainable. 

Judgment for the Crown. 


(a) HiA. 330. 
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The King against The Justices of Here* Tuaday, 

May 9th. 


FORDSHIRE. 


Joseph Stinton, having had an order of filiation 
made on him, as the father of a bastard child, 
served a notice of appeal to the quarter sessions for the 
county of Hertford, on the morning of the 9th of 
October, The sessions were holden on the 19th of the 
the same month; and the Court refused to enter on the 
appeal^ being of opinion that the notice was insufficient, 
the statute 49 G, 3. c* 68. s. 5, requiring that the person 
aggrieved by such an order should give notice ten clear 
days before the quarter sessions, of bis intention to 
appeal, and the cause and matter thereof. W. E, Taunton 
having obtained a rule nisi for a mandamus to the 
Justices to receive the appeal. 


By 49 G. 3. 
c. 68. s. S., ten 
clear days’ no¬ 
tice of the in- 
tendon to ap¬ 
peal is required. 
Held, that the 
ten days are to 
be taken exclu¬ 
sively, both of 
the day of serv¬ 
ing the nodce 
and the day of 
bolding the 
sessions. 


a 

Abraham now shewed cause against it, and relied on 
the words of the statute, which could only be satisfied 
by a notice wherein there should bo ten clear days, 
exclusive of the day of serving it and the day of holding 
the sessions. 


W» E. Taunton, contra, contended that the word 
« clear** meant only complete d^ays; and referred to the 
computation of the octave of Saint Hilary, and the 
quarto die post of the term, to shew that the days of a' 
stated period were in law generally reckoned both in¬ 
clusively, and that all that the legislature had in view, 
in this instance, was to prevent such a computation 
VoL, III. Q q being 
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clear days meant ten perfect intervening days between 
the act done and the first day of the sessions, and 
held, therefore, that the notice was defective; and they 
referred to Jloberts v. Stacey, (a). 


Rule discharged. 


(a) 13 East, 21. 


Wtinesday, The King against Williamson and Another. 

May lOtli. ° 


Where only cir- T WILLIAMS moved for a rule nisi, for a criminal 

curastaiiccs of ^ 

strong suspicion information against the two defendants, who were 
^davits, on the mayor and the town clerk of the city of Chester^ for 
* CTMnajTiL” corruption at the last election for members of parliament 
^OT^^tisnot ^hat city. It appeared, from the affidavits filed. 


sufficient unless 
the deponents 


that it had heretofore been the practice of the corpor- 


aira add their ation, to admit persons who were entitled to their free- 

bclicftliattiie ’ ^ 


party against 
whom ffie ap¬ 
plication is 
made acted 
from corrupt 
motives. 


dom, as freemen, during the election; that the mayor, 
on this occasion, made several frivolous excuses, and, 
finally, refused to comply with this practice; and that 
the town clerk stated, that the mayor acted under his 


advice and direction, and that he had no time then to 


examine the papers and necessary documents, which was 
not true; that both of them had taken an active part 
for the successful candidate. General Gresvenor, during 
the election; the mayor having himself proposed him as 
a candidate, and appropriated the exchange rooms (of 
which he luul the disposal as mayor) to be a committee- 
room for the Gh-osvetior party; and that the numbers 
being for General Grosvenor 698, and for Sir John Grey 
Lgertwi 680, the numbers of the new fFeemen, whom 

15 he 
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lie refused to admit, were for General Grosfoenor six, and 

for Sir J, G. Egerton^ 44. It also appeared, that 

since the election, the mayor had admitted 29 out of 

the 44, which would have given a majority to the losing 

candidate. The affidavits, however, did not state, that, 

in the apprehension and to the belief of the deponents, 

the defendants had acted from corrupt motives: and he 

• 

contended, that this was not necessary, it being ap¬ 
parent, from the facts themselves, what the motives must 
have been. He referred, as to the merits of the case, to 
Rex V. Borron (a), in which it is laid down, that fear and 
favour are included amongst those dishonest and corrupt 
motives, for which this Court will grant a crimihal in¬ 
formation. 

Holroyd J. Unless the deponents add to these affi¬ 
davits, their belief that these parties acted from corrupt 
motives, the rule cannot b&< granted. There must either 
be such circumstances as can, by possibility, lead but to 
one conclusion, or^ there must be, if only suspicious cir¬ 
cumstances be stated, the apprehension and belief of the 
party applying, that improper motives operated on the 
defendants. Here, the circumstances are not, per se, 
strong enough, and the affidavits must, therefore, be 
amended in this particular before the Court can grant a 
rule. 

Besi' j. concurred, (a) 

Rule refused. 

The affidavits having been amended, a rule nisi was 
afterwards obtained. 

(а) ArUtf 434. 

(б) A^H C. J. and Saytey J. had left the Court. 

Q q 2 


1820. 

The Kino 
agmnst 
WiuiAuaox. 



CASES iM EASTER TERM 


SM 

1820. 


King against The Inhabitants of Arnesbt, 


A father has, at 
the common 
law, no au¬ 
thority to bind 
his infant son 
a^rcntice 
without his as¬ 
sent; and con¬ 
sequently, 
where an inden¬ 
ture of appren¬ 
ticeship was ex¬ 
ecuted by the 
master and the 
father of the 
apprentice, but 
not also by the 
apprentice him¬ 
self: Held, that 
it was invalid, 
and tliat no set¬ 
tlement could 
be gained un¬ 
der it. 


^AMUEL Sitncoe was remoyed, by aa order <d two 
justices) &om Amed^t in the county o£ Eeicestery to 
Mthorfe^ in the coun^ o£ ’NxtHhampUM, Oir appeal 
against this order) it appeared) that the pauper had 
served some yearS) under an indenture of apprenticeship 
in Mdtcrpeo The indenture stated, that Samuel 
son of Samuil SifneoCi of Ketterings in the county of 
Nopthamptotts gloveff) by and with the consent ci his. said 
&iher,' did put himself ^prentice to WiUiam Sheppard 
of Abthorpe, in the county of Northamptoris framework 
knitter, to learn his art, and with him, after the manner of 
an apprentice to serve, from the 10th day of ilfqy, 1802, 
unto the full end and term of seven years, from thence 
next following to be fully complete and ended. It was) 
in ali respects,, regular, except that it was. executed only 
by the fiMher of the pauper and the master) and: not by 
the pauper biaaselft The sesaons thought the' indentme 
invalid, and quashed the order of removal, ^ 


Clarhet PJtffLippSs and.jDHtofr^.in support of.the4)rder 
of sessions, after citing ifisa v* Cren^ird {a) were, stopr 
ped by the Court. 

Marriott and FranchUn, contra. In the case cited, 
there was no contract for the apprentice to serve his 
master, so that it would not have been a valid in¬ 
denture, even if it had been executed by the s(»i; mid 
upon that, Lord EUenhorough founds bis- judgmait> in 
that case. Here, however, there is a contract to that 


(a) 8 JSttSt, 25. 


effect. 
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dfect. Here, loo^ the apprentice has serried under tfife 
indenture, and that is equivalent to an execution of it 
by him. In Rexy, Hoi^Um4eSpnr^{a) it rras laid 
down, that if a master, knowing the terms by which a 
servant is bound, accept his service, the agreement must 
be considered as binding on him, although he has not 
executed the deed; and Co.Idit, 230. b. note 1., is to 
the same efiRsct. But, secondly, here the father has 
executed the deed, and that is enough; fdr it is laid 
down, 4 Com, Dig, tit. Justices of the Peace, B. 55., 
that a father may, at the common law, bind his infant 
son apprentice. Then if so, this was a valid binding of 
the son by the father, and the son has assented to it, by 
serving under the indenture. 

Abbott C. J. The words of the statute of the 
3 1V,hM,c,l 1., ar^ that if any person shall be 
bound an apprentice by indenture, and inhabit in any 
town or parish, such binding and inhabitation shall be 
adjudged a good settlement.” Before^ therefore, any 
settlement can be gained, the Court must see, tha,t tha 
^arty is bound by indenture. Now the ordinary mode 
is, for a party to bind himself, by executing the in¬ 
denture. Even, if he does not do that, still, in the 
special case, of a parish apprentice, he may be bound 
without such execution: but then the binding takes 
effect by the authority of an act of parliament. This, 
however, is not the case of a parish Apprentice, and 
unless wc were to hold, that it is competent for a Either 
to bind his son'apprentice without his assent (for which 
no authority can be produced) we must hold this in- 

(n) 
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denture to be invalid. The case of ISex v. Houghton^-’ 
Spring is very different. That was a case of hiring and 
service, the statutes applicable to which say nothing of 
the mode in which the contract of hiring is to be made; 
and there it was held that the deed executed by the ser> 
vant, and his employment under it, were evidence to 
shew the terms under which the hiring had been made. 
And I think that that decision was right. This case, 
however, stands upon very different grounds. I am, 
therefore, of opinion that the sessions formed a right 
judgment. 

Bayley J. 1 am of the same opinion. An infant 
can only bind himself apprentice by deed, and the 
question in this case is, whether, according to the words 
of the act, this party is bound by indenture. The in¬ 
denture, indeed, purports to bind the son, but the son 
has not executed it. It is said, however, that he has 
done that which is tantamount to an execution. If we 
were to hold that to be so, we should hold, contrary to 
all principle, that an infant might be bound by his act 
in pais, without executing the deed. In the case of a 
parish apprentice there is a special power given by th^ 
statute of Elizabeth to parish officers, and there an ap¬ 
prentice may be bound without his assent till he come 
of age. But a father has, at the common law, no such 
right. The passage cited front Comyn*s Digest is un¬ 
supported by any authority. 1 think, therefore, that 
the indenture in the present case was invalid, and that 
no settlement was gained by the service under it. 

Holhoyd J. I am of the same opinion. The ap¬ 
prentice did not gain a settlement by the service in this 
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case; 
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case; for an infant cannot be bound merely by an act 
in pais. It has been argued, that as he has taken the 
benefit of the deed by serving under it, he must be 
bound by it. But that argument is not, as it seems to 
me, available^ In Hejr v. Cromford the apprentice had 
served out his time, and in Hex v. Ripon (a) the in¬ 
denture was executed by the father of the apprentice 
and the master, with her consent, and she also served 
under it. Yet in both those cases tiie indentures were 
held to be invalid. According to my recollection the 
distinction is this: where a party takes the benefit of a 
deed, but does not execute it, he will not be liable 
under it as for a covenant broken, but he may be liable 
under the implied contract raised by the acts of benefit 
which he takes under it. Here the infant was not 
bound by indenture, and no settlement was gained. 


SB7 

1820 . 


The Kino 
ngainst 
The Inhabit- 
antfl of 
Arhubt. 


Best J. It seems to me that nothing has been said 
to shew that the infant was bound by this indenture. 
There is no sufficient authority for saying that a father, 
at the common law, can bind his infant son apprentice 
without his assent testified by the execution of the 
indenture. It is said, that the service here was tanta¬ 
mount to an execution; but where is that argument to 
stop ? It might go the length of proving that a service 
for a single day, and that perhaps without proof of his 
knowledge of the contents of the indenture, would bind 
the apprentice. The dictum to which we have been re¬ 
ferred applies only to land qui sentit commodum sentire 
debet et onus et transit terra cum onere; and even there 
it would be a difficult point to establish that where a 


(a) n Kasi, 20:, 

Q q 4 


person 
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penoa took posseMion pf the Jimd &r ft single h» 
WPS bound by all the covenants of a long leas^ which 
he had never executed* It seems impossible to poamdi^ 
this as the case of a person bound by indenture; and 
unless that be so^ he is not within the 8tatute» 4^d hue 
gfuned no settleinent. 

Order of sessions confirmed, (a} 

(a) See Met v. Sadbyi 1 B»u> S4B.t when die point seems to havis been 
taken for granted. And in Bex v. St. Peter's on the HUl» 2 Mott. 567., an 
indenture not executed by the master was held suffident. In Bety. St, 
JNfieholas, Nottingham, 2 T*B. 726., although it was the oasa of a parish 
apprentice^ yet the master, who had not executed the indenture, redded in 
another parish. In Bex y. Bipm, the binding was of an adull^ md not 
af an infant. 


1880 , 

31if Kiva 
against 
The Inhabit, 
ants of 
Aa»u«r. 


Wednesday, 
May 10th. 


The King against The Inhabitants of Castlb. 
' Morton* 


An a^ement ^AMAH Bedward^ widow, and her two children, were- 
Stomped" forSe removed, by order of two justices, from the parish 

mmt atVror* Tewkeslwy in Gloucestershire, to the parish of Castle 

£g"bS’iosT” iu Worcestershire. On appeal, the sessions con- 

Heid, that parol filmed the order, and stated the following case for the 


contents was opinion of this Couit: 
not admissible, 

for the sake of Jamcs Bedvoctrd, the husband of the pauper, being, 
proving thereby 

the value of the Settled by hiring and service in Castle Morton, afterwards 
took a tenement in the parish of I/mgdon, in the county 


of Worcester, of one Miss Poole i the terms of the taking 
were contained in a written agreement, unstamped. 


which was lost. James Bedtoard, after residing on the 


tenement about half a year, gave Miss Poole SI. to be off 
the bargain, and entered into a fresh agreement with 

16 Mr.^ 
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Mr. Pweenl, the lapdlord of Mias Poole, who scooted 
hha 99 tenimt in her steed. The appellants, to proee 
the yalue to have be^i 10^ or upwards, ofiered parol 
evidence of the contojts of the unstaoiped agreement 
which bad been lost, in order to {wove the amount of 
rent agreed for between Bedward and Miss which 
parol evidence the Court refused to admit. 

Taunton, in support of the order of sessions, cited 
Bijpfiner v. Wright {a), os.an authority in point. 

G, B. Cross and Bathurst, contra It is not attempted 

in the present case to put the instrument itself in force: 

if it were so, the case cited would be decisive. It is 

only introduced in order to shew, not the agreement 

between the parties, but the value of the tenement. In 

Tkroer v. Maestaer (J)), a promissory note was admitted 

in evidence for a collateral purpose, although not 

stamped. Here it was introduced for a collateral 

« 

purpose only, and is in the nature rather of a declaration 
made by a party having competent knowledge as to the 
value. 

Abbott C. J. The promissory note was there ad¬ 
mitted in evidence, on the ground that the defendant, 
who had been in that case guilty of a crime, should not 
be allowed to relieve himself from the consequences of it 
by such an objection. And so in the case of forgery, a 
prisoner cannot object that the forged instrument, when 
produced, cannot be given in evidence for want of a 
proper stamp. But this case is very difierent; for the 
parties here seek to shew the value of a tenement by the 


pro<^ 


5tP 

IStO. 

Hm Kim 

Hm Inhabit- 
■ntt of 
Caaru Mon- 
vox. 


(a) 9JBki£d,m» 


(*) 5 Mip. 92 . 
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againit 
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ants of 
Castlk Mob> 
TON. 


proof a contract previously entered into respecting it. 
The contract was not therefore^ in this case, collateral, 
but of the very essence of the case. Nor can it be 
introduced as a declaration; for it is a declaration made 
under such circumstances as prevent its being admitted 
in evidence. 


Order of sessions affirmed. 


Thursday, 
May llUi. 


The Kino against The Mayor of Truro. . 


By the charter 
of a borough it 
was directed, 
that when it 
should happen 
that any the 
capital bur. 
gesses should 
die, dwell out of 
the borough, or 
for some cause 
be removed, it| 
should be lawful 
for the remain, 
der to elect 
others into the 
place of those 
so happening to 
die or be re> 
moved. Held, 
that these words 
were not so un. 
ambiguous as to 
warrant the 
Court in grant¬ 
ing a mandamus 
to admit two 
persons, in the 
room of two 
non-resident 
capital burgess¬ 
es ; the corpor- 
ation not having 
previously re¬ 
moved them for 
this cause from 
their offices. 


^CARLETT, on a former day in this term, had ob¬ 
tained a rule nisi, calling upon the mayor and 
capital burgesses of Tmroy to shew cause why a writ of 
mandamus should not issue, commanding them to pro¬ 
ceed to the election and swearing in of two capital 
burgesses, in the room of Edward Lord Exmouik and 
W, A, Boscawen, Esq. It appeared upon die affidavits 
that the borough of Truro was an ancient borough, 
created by a charter of the 31st Elizabeth. The cor¬ 
poration consisted of a mayor and twenty-four capital 
burgesses, and the charter directed that as oflen as and 
whensoever it should happen that any ona or more of 
the said capital burgesses for the time being should die, 
or dwell out of the aforesaid hyrough^ or for some cause 
be removed from his office of capital burgess, that then 
and so often it might be lawful for the other capital 
burgesses of the borough, at that time surviving or re- 
mtuning, or the greater part of them, of whom the 
mayor was to be one, to elect another or others of 
the burgesses of the borough into the places of the 
’ said 
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said capital burgesses so happening to die or to be 
removed. It was also stated, that Lord Exnumth was 
elected a capital burgess in 1785, and Mr. Boscawen in 
1789, and that neither of them, for the space of twenty 
years and upwards, had resided within the borough. 

Carter appeared for the mayor and burgesses of the 
borough, and stated that he was ready to consent to - 
any rule that the Ck)urt might make on the subject. 

The affidavits on behalf of Lord Exmouth and Mr. 
BoscaVfen stated that they ha'd never been amoved from 
the offices of capital burgesses, nor summoned to attend 
any meeting for the purpose of taking it into consider¬ 
ation. That the borough of Truro does not extend over 
the whole town of Truro, and that in particular a street 
called Lemon-Street, in which several of the capital bur¬ 
gesses resided, was not within the borough. 

Gaselee and Littledalc now shewed cause. Non^ 
residence does not ipso facto vacate the office, but an 
amotion by the corporation is previously necessary; Bex 
V. Ponsonhy (a), and in that case Bex v. Slade is referred 
to, which was a point arising upon this very charter, 
and there it was held that the power of amotion ought 
to be previously exercised by the corporation, and the 
Court there said, that non-residence was not an imme¬ 
diate forfeiture, for reasons which set the matter in a 
very plain light. The reasons assigned are, that the 
office of free burgess is a freehold, and also that it was 
impossible to ascertain from what period the forfeiture 

(a) 1 Ves . 1. 

-i'. ij; 


1820. 
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1820. is to be dated; and th^ referred to JRer 
Leicester, (a) 

m* Kijw 
ogaiiut 

Scarlett^ contra, contended, that the words of the 
charter distinctly applied to the present case. For 
it stated that a new election was to take place on 
the happening of either of three events, viz. the 
death, non-residence, or amotion of any of the ca¬ 
pital burgesses. Here it is clear that the power of 
amotion exists in this case; and it would be a useless 
ceremony (when the corporation appear and state their 
readiness to consent to any rule) to make it necessary 
for them to do a mere formal act prior to the granting 
of the mandamus. 

Per Curiam, The general practice in cases of this 
sort is, not to grant a mandamus to elect unless the 
party has been previously amoved from the office. For 
^ freehold office is not determined without some act 
done. In like manner as in a freehold lease on con¬ 
dition, if the condition be broken there must be an 
entry and ouster, in order to determine the lease. It 
is difi^ent, in the case of a lease for years on conditimi, 
where no such entry is necessary. The ^urt ought 
not to depart from its usual practice unless the charter 
ccmtiuns such plain and unambiguous words as could 
leave no doubt whatever. Here, however, that is not 
the case. For though it is stated, that in case any 
capital burgesses shall happen to die, dwell out of the 
borough, or be removed, others may be elected ; yet at 
the end of the clause it is stated, that they shall be 

i (a) i JBurr, S087, 


elected 
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elected in the place of those so happening to die or be 
removed. The intermediate case of dwelling out of the 
borough is here omitted. And it seems, therefore, upon 
the whole^ that the words are uot so plain and unam¬ 
biguous as ta warrant an interference contrary to the 
usual practice of the Court. 

Rule discharged. 


Melville and Another against Hatoen. 

^^SSUMPSIT. The plaintiiF declared,; upon a con¬ 
tract, to guarantee the payment of goods furnished 
by the plaintiffs to Amos' Motdden: plea, general issue. 
The guarantee was as follows: “ Memorandum, 23d Sep¬ 
tember, 1818, 1 engage to guarantee the payment of Mr.- 
Amos Motdden to the extent of 601, at quarterly account, 
bill two months, for goods to be purchased by him of 
William and David Melville^* At the trial at the sittings 
in this term, before ^6^/^ C. J. at GidldhaU, the guaran¬ 
tee was proved. It appeared that there had been a delivery 
of goods for three quarterly accounts, all of which had 
been satisfied by Motdden: the default was made by him 
in the fourth quarterly payment, for which the action 
was brought. It appeared that in the first quarter 
goods to the amount of SOL 4s, had.been furnished, and 
in the second and third quarters to a greater extent. 
The learned Judge thought at the trial, that the guaran¬ 
tee was at an end before the goods were fumiriied for 
which the action was brought; and directed a nonsuit, 
giving to the plaintiff leave to move to enter a verdict 

for 
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Friday, 
May 12th. 


A guarantee of 
the payment of 
A. B. to the ex¬ 
tent of 6(M. at 
quarterly ac¬ 
count, bill two 
months, for 
gooda to l>e 
purchased by 
him of the 
plaintiff, is not 
a continuing or 
standing gua¬ 
rantee to that 
extent for goods 
to be at any 
time supplied 
to A, B, until 
the credit is 
recalled. 
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1820. for 601. in case the Court should be of a different 
opinion. And now 

Mcltiuc 

againtt 

Marryat moved for a rule nisi. This was a continuing 
guarantee. Here the expression is quarterly account 
which, therefore, does not mean one quarter’s account 
only, but an account once in each quarter, and, there¬ 
for^ implies a dealing for more than one quarter of a year. 
And besides, it is not for goods to the extent of 60^., but 
to the extent of 601. for goods. The fair construction 
therefore of it is this, that it was a guarantee to the 
plaintiffs for their furnishing goods to Motdden upon 
certain terms, provided that the extent of the liability 
was not, in any one quarter, to exceed 601 .; and 
Masm V. Pritchard (a) is an authority to shew that a 
guarantee to a party for any goods he hath or may 
supply my brother W. P. with, to the amount of 1001^., 
is a continuing guarantee until the credit is recalled; 
and that case is very similar to the present. 

Abbott C. J I had no doubt at the trial that this 
was not a continuing guarantee, and that it was ap¬ 
plicable only to the first quarterly payment after it was 
given. I am still of the same opinion; and I think 
there is no ground for granting the present rule. 

Baylby J. I am of the same opinion. The words 
** quarterly account” do not seem to me to vary the 
case; they only mean that at whatever time the goods 
might have been delivered, the account for them should 
be rendered quarterly. A party who takes a guarantee 
of thb sort, should carefully provide that there are 


(•) 12 £astt 227 . 


words 
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words in it expressive of its being a guarantee for goods 
to be furnished by him from time to time. In the case 
of Mason V. Pritchard that was the case. The words 
there were “ for any goods he hatli or may supplyso 
that there the guarantee was applicable to any goods 
furnished at any time, to the amount of 100/., whatever 
intervening payments might have taken place. They 
were, therefore, equivalent to the words any goods 
furnished from time to time.” In this case, however, 
I think there was no continuing guarantee, and there¬ 
fore this rule must be refused. 


1820. 

Milthu 

agam^ 

Hatdiit. 


Holroyd J. The guarantee in this case does not 
go so far as that in Mason v. Pritchard; but was fully 
satisfied as soon as goods to the amount of 60/. had 
been purchased, and did not extend to such goods as 
might be purchased by him from time to time of the 
plaintiffs. The nonsuit, therefore, was right. 

Best J. I think the case of Mason v. Pritchard 
went as far as possible; but that case is distinguishable 
from the present. There the words were “ for any 
goodshere no such expression is to be found. The 
words “ quarterly account” do not afiect this question: 
they were introduced, as it seems to me, only to prevent 
the plaintiffs from calling for payment at so early a 
period as they might otherwise have done, for the goods 
furnished under the guarantee. It ought to appear 
unequivocally that it was the intention of the defendant 
to guarantee MoulderC% payments, for goods to be fur¬ 
nished from time to time. I c.annot collect that &om 
the present guarantee. The rul(^ therefore, must be 
refused. 


Rule refused. 
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Friday, 
May 120 ; 


The Kino against Dovx:. 


The 21 Joe. i. pHILLEPPS had obtained a certiOFaei tofesiote, Ibf 

e. 7. provides, ■* , - ,. , . . . . 

that an ale- the pufpose of quashmg il, a co«Tictioii aganiet the 

defkfdanti irho was an alebonsexkeeper, fof peFn^ting 
parish to t^pie, Suffering several persons named in the convietion to 
remain and continue drinking and tippling in his ale* 
of one witnj^, Jionse^ between the hours of 11 and 12 o’clock in the 

and the 1 Otr. 

c. 4 . extends the evening of the 2d of OctoheTi 1819, against the form of 
same penalty to 

the case of the Statute. The conviction was stated to be made upon 
i^uii^'prwf the oa^ of one eredfole witness; and the objection was, 
nLsm’:'^id, that it did not also state' whether the p^sons who were 
co^^n**** suffered by the defoadant to tipple in hie alehouse^ wero 
rfoM ***habitants of the plaee or strangers j inaemnch as in 
witn^ against fatter cEso the Statute 1 Car. c, 4,r must have besw 

an alehouse- 

keeper, for per- the Statute referred tOy and that act reqaires the cson- 
mitting persons 

to tipple in his viction to be on the oath of two credible witnesses. 

alehouse, was 
bad, for not 

SS^pe^^*^ The Soliiitor^Generaland JfaltM shewed eaine. Thia 

ulTorsi^ question depends upon the construction of three acta 
of parliament, 1 Jac. c* 9, 21 Jac, c. 7* fuid the 1 Car, 
c. 4. By the first, any innkeeper permitthig an inha*> 
bitant to tipple, waa liable to be oonvieied cm the oatli 
of two witnesses: tbsA act having expired, it Was, by 
the 21 Jae. 1. re*enacted and made perpetual; hut it 
altered in this respect, that the conviction might be 
made upon the oath of one witness only. Then came 
the I Car, c. 4., which provided, that an alehouse^ 
keeper permitting a stranger to tippl^ should ** incur 
the same penalty, and in such manner to be proved, 
levied, and disposed, as in the former statute of the first 

year 
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year of his late majesty’s reign.” And the fair construction 
of the three statutes, therefore, is, that the 1 Car. c. 4. re¬ 
ferred to the 1 Jflc, c, 9., as it was altered by the 21 Jac, 
c. 7-9 the rule being that statutes upon the same subject 
must be construed as one law. If so, the conviction upon 
the oath of one witness will be equally good, whether the 
persons tippling were inhabitants or strangers; and 
then it was unnecessary to state that fact on the face of 
the conviction. 

Phillippst contra. The 1 Car, c, 4*. simply refers to the 
stat. 1 Jac. c. 9., which, although it had expired, still 
remained upon the statute-book. That act expressly 
requires proof by two witnesses; and the Court will 
not extend a case of a conviction under a penal statute, 
by the forced construction contended for on the other 
side. Although the amount of the penalty is trifling, 
yet by the 21 Jac. c. l.s.A. the present conviction, unless 
quashed, imposes a very heavy disability upon the 
defendant. 

Abbott C. J. At the time when the 1 Car. c. 4. was 
passed, the legislature had in view both the statutes, for 
they refer distinctly to them both; and as they have, 
after that, directed that in the case of a conviction the 
proof shall be the same as that required by the 1 Jac, 
c. 9., I think that we are not at liberty to construe their 
meaning to be a reference to the 1 Jac. c. 9., as altered 
by the 21 Jac. c. 7. That being so, the objection to the 
present conviction must prevail. 

Bayley J. The only safe way, in cases of this 
sort, is to abide strictly by the words of the act; 
VoL. III. R r and 
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Saturday, 

May 13th. 

Scmble. That a 
party who is 
subpcenaed as a 
.witness to at¬ 
tend at the 
assizes, is 
guilty of a con¬ 
tempt by ne¬ 
glecting to at¬ 
tend, although 
the cause be not 
called on for 
trial. 
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and if we do ao, there is no doubt that this convicti(» 
is bad. 

H0Z.BOYD and Best Js. concurred. 

Conviction quashed. 


Barrow against Humphreys. 

A RULE had been obtained, calling upon William 
Dofoenport, Esq., to shew cause why an attachment 
should not issue against him for not obeying a subpoena 
issued in this cause. The cause was entered for trial 
at the last assizes for Chester^ and Mr. Davenport was 
subpoenaed on the part of the plaintiff, who attended 
with his witnesses, and delivered his briefs to counsel, 
and previous to the cause being caUed on for trial, Mr. 
Z). was called in open court upon the subpoena, by the 
crier of the court; but not answering, the plaintiff was 
obliged to withdraw his record. The aflidavit stated, 
that he was induced to do this solely by the absence of 
Mr. Davenport, without whose evidence he could not 
safely proceed to trial. 


Cross Serjt. now shewed cause. The party was not 
in contempt until his evidence was required in the cause 
in which he was subpoenaed. In this case that cause 
was never called on for trial, and, consequently, there 
was no cause in which he could be called upon to give 
this evidence. In Bland v. Swaford (a), LordjAVMyow was 
of opinion, that no action would lie against a witness 
merely on the record»being withdrawn, in any case, un- 


^n) Peake, N.2\a60, . 


less 
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less the cause had been called on and the jury sworn $ 
and he stated, that the Court had no jurisdiction until 
such time as the jury were sworn. That case is in point. 
He then contended, that, upon the merits disclosed by 
the affidavits in answer, the rule ought to be dis« 
charged. 


1820. 

BAaRov 

against 

HuatraRsvi. 


Scarlett^ contra. The party was in contempt by not 
obeying the order of the Court. The disobedience of 
the order, in its letter, constitutes the contempt. In the 
case of Bland v. Swafford, the action was brought against 
the witness for the damage sustained in consequence of 
his non-attendance, and no damages could be proved 
to arise from his neglect to attend, unless the cause 
were actually called on; and it was shewn to have been 
lost by the non-attendance of the witness. 

Abbott C. J. I feel the utmost respect for any opi¬ 
nion that ever fell from Lord Kenyon. But, adverting 
to the form of the subpoena which commands the wit¬ 
ness to be before the Court on a given day, it docs seem 
to me, at present, that if a party forbears to attend, in 
obedience to it at the assizes, he is in contempt. I am 
by no means, however, prepared to say, that that is my 
deliberate judgment. It is not necessary to decide that 
question, because I am clearly of opinion, that, upon 
the merits, this rule ought to^be discharged. 


Bayley J. 1 incline to think, that if the Judge at 
nisi prius allows his officer to call the witness upon his 
subpeena, and he does not appear, he is then in con¬ 
tempt, for the order is to attend*on a given day and 
hour to give evidence in the cause, and if he neglects so 

K r 2 to 
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to do, he is then guilty of a disobedience to that order, 
and that constitutes the contempt. 

Holhoyd J. Whatever may be requisite to make a 
witness liable in a civil action, in consequence‘of his 
non-attendance, 1 am of opinion, that he may be guilty 
of a contempt of Court, by not attending, although the 
cause be not called on. It is the neglect to appear, as 
required by the subpoena, that constitutes the contempt. 
If a party stay away so long as to shew that it is im¬ 
possible for him to attend, he must be taken to stay 
away with a determination to disobey the order of the 
Court, and that is quite sufiicicnt to call upon him to 
answer for the contempt. Upon the merits, however, 
1 am of opinion, that this rule should be discharged. 

Best J. Whenever a case si^lar to that of Bland 
V. Swafford shall again occur, it may be W'orthy of con¬ 
sideration, whether that decision can be supported. It 
appears to me, however, that there is a material dis¬ 
tinction between that case and the present. An attach¬ 
ment for contempt proceeds not upon the ground of any 
damage sustained by an individual, but is instituted to 
vindicate the dignity of the Court. Wherever it is dis¬ 
tinctly shewn, that the party meant to disobey the order 
of the Court, he is guilty of a contempt. The calling 
of the witness upon the subpoena, is only for the purpose 
of obtaining clear evidence of his having neglected to 
appear, but that it is not necessary, if it can be clearly 
shewn by other means, that the party has disobeyed the 
order of the Court. Upon the merits, however, I agree 
with my Brothers, tffat this rule should be discharged. 

Rule discharged. 
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Selig against Leidersdorff and Another. 

^HE defendant, Leidersdqffi being in the custody of 
the warden of the Fleet, on common process issued 
against himself and the other defendant, his partner, was 
this day brought into court on a habeas corpus ad re¬ 
spondendum, and it appearing that there was a special 
original, returnable in this court on the morrow against 
the two defendants, F. Pollock moved, that the defend¬ 
ant, Leidersdjorff, who alone was in custody, might be 
committed to the custody of the marshal of the Mar* 
sfialsea, upon the cause of action in this court, and also 
upon that in the Common Pleas; and he cited a case in 
which the Court had made a similar order, in Faster 
term, 1819, and proceed an office copy of the rule in 
that case. 


Holroyd J., who alone was in court, saw no ob¬ 
jection, in principle, to the application; and as there 
was a precedent in the case cited, made the order as 
prayed. 


Bammdll, on a subsequent day, moved to discharge 
the defendant out of the custody of the marshal, on the 
ground that the former committal was irregular, the 
writ, at that time, not being returnable. There was no 
bill or declaration in this court to charge him with. 
The writ being directed to the sheriff^ he was ordered 
to have the defendant in court given day. The 
Court, however, said they saw no objection to the pro¬ 
ceeding ; and Bayley J, said, that provided the writ were 

R r .3 return- 


1880. 


iS'aAmfay, 

Ifoy 

A defendant 
may be com¬ 
mitted to the 
custody of the 
marshal upon a 
special originaL 
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1820. returnable when the committal took place, the proceed- 
- ing was regular; but that he had frequently been sur- 

a^aina priscd to hnd, that defendants were committed to the 
custody of the marshal before the return of the writ, 
which was certainly irregular. In this case, howevetr, 
the writ was now returned, and the defendant was in 
the proper custody. 


Monday, 
May 15th. 


Doe, on the Demise of Williams, against 
Winch and Others. 


J^AUNEWALL had obtained a rule, calling upon 
proceedings in Icssor of the plaintiff to shew cause why the 

an ejectment 

until the taxed proceeding’s in this ejectment should not be stayed until 
costs of a suit ° _ i j • 

in equity, the costs of all former proceedings, both at law and in 

brought by the , • i e * 

same party for equity, should be paid. The following were the facts 

thHameprer^ of the case. Ill the year 1805 the lessor of the plain- 

mises, are paid, caused an ejectment to be served upon Henry 

Honnor, who then possessed the premises, in which eject¬ 
ment he did not further proceed; on the 15th June^ 
1805, H, Homtor was summoned to appear to a writ 
of right at the suit of the lessor of the plaintiff^ for 
which an appearance was entered, and no further pro¬ 
ceedings were taken. In Ajn’ilt 1806, the lessor of the 
plaintiff entered his writ of right in the manor court, 
and Hmnor appeared, and the lessor of the plaintiff de¬ 
livered his count in the said writ, and the then defend¬ 
ant, in 1808, pleaded thereto; since which no further 
proceedings had been had in that suit. In June, 1810, 
the lessor of the plllntiff filed his bill in Chancery 
against Honnor, praying that he might be ordered to 

deliver 
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deliver up the premises therein mentioned (being the 
same premises for which all the former proceedings 
were had) to the lessor of the plaintiff, and account for 
the rents and profits. The defcndaijit having appeared 
and answered, and the plaintiff having replied, the 
cause came on to be tried in Fehruary^ 1815, when no 
person appearing for the plaintiff, the bill was dismissed 
with costs. On his application, however, it was re¬ 
stored, and was finally heard in Jitney 1818, and the 
Court ordered that the bill should be dismissed with 
costs. In July, 1818, the costs were taxed at IH/., 
upon which a subpnena was issued against the lessor of 
the plaintiff for that sum, and various applications were 
made at his dwelling-house for the purpose of seeing 
him and requesting payment, but he was not to be 
found. The lessor of the plaintiff^ not having paid the 
costs, again exhibited his bill in Chancery against 
H. Ilonnor, praying to be relieved according to the 
prayer of the original bill, to which bill H. Honnor 
filed a demurrer; but before argument //. Honnor, in 
November, 1818, died, having by his will appointed the 
defendants his trustees and executors; and in the month 
of Octohei' last the lessor of the plaintiff caused a de¬ 
claration ir. ejectment to be delivered to the defendants, 
for the recovery of the same premises as were comprised 
in the former proceedings. And now 


60S 

182 a 


Doa 

agamd 

'WiMca. 


Marryat shewed cause. The defendant is entitled 
only to a stay of proceedings until the costs of the 
former ejectment be paid. In the writs of right there 
are no costs allowed, and there is no authority for stay¬ 
ing proceedings until the costs oF a suit in equity are 
paid. 


Rr 4 


BamewcUh 
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BamewaUy contra. The principle upon which the 
Courts have acted in staying the proceedings until the 
costs of a former suit have been paid, is the vexation 
and oppression caused to the defendant by several suits 
instead of one. In this case the defendant has been 
vexed with six different suits. The object of all was 
the recovery of the same premises. The proceed¬ 
ings in equity were in substance an ejectment; for the 
prayer of the bill was, that the premises might be de¬ 
livered up to the defendant, the costs thereby incurred 
are as much a subject of vexation to the defendant as 
those in an ejectment. The practice formerly was for a 
court of law not to stay the proceedings unless the two 
ejectments were brought in the same court, (a) The 
modern practice is otherwise, and the courts now stay 
proceedings until the costs of a former ejectment are 
paid, whatever court it was commenced in. In Doe, 
dem. Pinchard, v. Roe (^), the Court stayed the pro¬ 
ceedings until the costs of an action for mesne profits, 
as well as the costs of a former ejectment, were paid. 

Abuott G. .1, I think we should be going further 
than any court of law ever has done, if we were to 
order a stay of the proceedings until the costs of the 
bill in equity were paid. The costs at law are the legal 
consequences of the suit; the costs in equity are in the 
discretion of the Chancellor, and entirely depend upon 
circumstances. The usual form of the rule is, that the 
proceedings be stayed until the costs of the former 
ejectment be paid. It is true that in one instance the 
Court stayed the proceedings until the costs in the 

(o) I Sid. 279. (ft) 4 East, 585. 

action 
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action also for mesne profits were paid; but the damages 
and costs in. such an action are the consequences of the 
action in ejectment. I think, therefore, that this rule 
should be made absolute for staying the proceedings until 
the costs of the former ejectment be paid. 

Rule absolute for staying the pro¬ 
ceedings until the costs of a 
former ejectment be paid. 


1820. 

Doe 

agoing 

WlNCW, 


Bishop against Kaye. 

^HIS was a writ of error upon a judgment obtained 
in the Borough Court of Nottingham, It appeared 
upon the record, that on the 22d October^ 1817, Thomas 
Kaye levied a certain plaint against Thomas Bishop^ 
whereupon a summons issued, returnable on the 5th of 
Navemhei'; and a capias afterwards issued to arrest the 
defendant, returnable on the 19th Ncmember, The 
declaration then stated, that on the 7th Nofoembet', 1818, 
the defendant was indebted to the plaintiff in 58/. for 
money lent and advanced, &c. Flea, that the promises 
in the declaration were made by Bishop jointly with one 
Thomas Crawther, who is still living, and within the 
jurisdiction of the Court, as assignees of the estate of 
W, 2, B., a bankrupt, and i)ot by the defendant alone: 
replication, that the promises made in the declaration 
mentioned were made by the said 2\ Bishop alone, in 
manner and form as the said T, Kaye hath above thereof 
complained against him, and not by Bishop jointly with 
the said T, Crawther, in mannef and form as Bishop 
hath in his plea alleged. The record then stated the 

venire, 


It is no ground 
of error upon a 
judgment of an 
inferior court 
that the plaint 
was levied be¬ 
fore the cause 
of action ac¬ 
crued. In as. 
sumpsit, the de¬ 
fendant pleaded 
that the pro¬ 
mises were 
made by him 
jointly with 
another, and 
issue was taken 
upon that fact. 
The jury, by 
their verdict, 
found that the 
defendant pro¬ 
mised, without 
stating whether 
he promised 
alone or jointly 
with another: 
Held, that this 
verdict was bad, 
because it did 
nut distinctly 
pronounceupon 
the issue. 
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Bnaop 

againit 

AA-n. 


v^nirey and that the jury, by their verdict, found that 
Bishop did undertake and promise in manner and form 
as the plaintiif hath above thereof complained against 
him. Upon which the plaintiff obtained judgment in 
the Court below; and the record being removed by 
writ of error, the following causes were assigned: first, 
that it appeared that the plaint was levied, and the 
summons and capias were issued, before the cause of 
action had accrued; secondly, that the jury merely 
found that the defendant did undertake and promise, 
without finding that he alone did so undertake and 
promise. The case was argued in Michaelmas term, 
1818, by 

Chitty, for the plaintiff in error. The declaration 
states, that the defendant, on the 17th November^ was 
indebted; and it appears upon the record that the plaint 
was levied on the 25th October. The suit was therefore 
commenced before the cause of action accrued. In Foster 
V. Bonner (a), it was held sufficient for the plainfiflP to 
prove a trespass or Injury before the bill filed, although 
after the latitat was returned; but that was because 
the bill was the commencement of the action. In 
Venables v. (5), which was an action by bill for 
maliciously indicting the plaintiff for keeping a bawdy- 
house, upon which indictment he was acquitted upon a 
day mentioned in the decimation, which day was after 
Michaelmas term began, it was held that the bill and 
and the declaration were bad, because it appeared that 
the plaintiff had no cause of action on the first day of 
Michaelmas term, to which day the declaration must 

(b) CartheWf 113. 


(a) CowpeTf 454. 


relate; 



IK THE Fibst Yeas of GEORGE IV. 

relate; and he also cited Purcell v« M^Namara^ {a) 1880. 

Upon the second point the finding of the jury is ^ 
bad, in arrest of judgment; for the defendant pleaded agaimt 
that he promised jointly with ano||]ber, but the jury 
have only found that he promised, but not that he 
promised alone. The verdict should find distinctly, 
and not argumentatively: here the finding should 
have been that the defendant undertook alone. 

The jury have lefl untouched the substance of the 
issue. 

Littledale, contra. The statute of jeofails extends to in¬ 
ferior courts, and the objection is therefore cured by ver¬ 
dict, Hale V. Clare, {Ji) The day in this declaration is not 
material. In Cole v. Hawkins (c), it was held, upon 
general demurrer, that in indebitatus assumpsit the day 
is not material, but was merely matter of form, and 
cause of special demurrer. In Steward v. Forcer (d), it 
was held, in arrest of judgment, in an action on a pro¬ 
missory note, that the day was material, and a distinc¬ 
tion was taken between an action founded upon a parol 
promise and a note. In this case, the action is founded 
upon a mere parol promise; but in Heathers v, 

Bryan (e), it was expressly held, that after verdict it was 
no objection that the plaint was levied in an inferior 
court before the cause of action accrued. That was an 
action upon a quantum meruit in the Palace Court, for 
the use and occupation of premises for three quarters of 
a year, ending on the 25th March. The plaintiff ob¬ 
tained a verdict; and it appeared from a transcript of 

(a) 1 Camph. 199. (6) 1 Salk. 266. 

le) 1 Sir. 21. (d) lOMad.Sil. 

(e) 1 mis, 180. 

the 
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1820. the record that the Court was held on the 10th Marche 
which was before the three quarters of the year ended, 
agaWut and this was assi^ed for error; but the Court were of 

Katk« * ^ 

opinion that the qtyection was cured by verdict. In 
Sa^er v. Curtis^ which was an action of assault and 
battery in the Palace Court, it appeared that the plaint 
was levied some days before the day of the assault laid 
in the declaration; but the Court held, that this being 
after verdict, was aided by the statute 18 'Eliz. And in 
Waterton v. Plaxton (a), which was an action of assault 
and battery; and upon error brought, it appeared that 
the day in the declaration was after the teste in the 
original writ; but being after verdict, it was held that the 
objection was cured by the statute 18 Eliz, In Comyn*s 
Digest, tit. Pleader, 3 M. 5. it is laid down, that if the 
time is alleged to be after the declaration filed at any 
time, it is bad upon demurrer. He also cited Pugh v. 
Eabinson {li), and Lee v. Rogers, (c) 

As to the second point, the Court will intend every 
thing in favour of the verdict. It is sufficient, if the 
words of the finding can be so construed as to meet the 
issue; for it is not to be supposed that the jury have re¬ 
jected a material and tried an immaterial issue. Now, 
the plaintiff complains in his declaration, that the 
defendant, being indebted to him, promised; and the 
replication states, that he promised, in manner and form 
as in his declaration alleged; and the jury have found 
that he undertook, which must be taken to be in manner 
and form as stated in the declaration, which states a 
solo promise. The jury,. therefore, have substantially 

(fl) 9 G. 1. ap, (6) 1 T. n. 116. (c) 1 Lev. 110. 

found 
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found that the promise was made by the defendant 1990. 
alone, and not by him jointly with another. Buuat 

againH 

, Kavx. 

Abbott C. J. I am of opinion tpat this cas^ upon 

the first point made in argument, is not to be distin¬ 
guished from Heathers v, Bryans and the authorities 
there cited: and consequently, that that objection is 
cured by verdict. But upon the second point, I think 
that the judgment cannot be supported; for the verdict 
does not distinctly find the issue joined between the 
parties. 

Bayley J. I am of the same opinion. The authori¬ 
ties referred to in argument are decisive on the first 
point. The day in this case is wholly immaterial; and 
that distinguishes this from the case of Venables v. 

Daffe, where the day of the acquittal appeared upon 
the record to be after the commencement of the suit. 

There the day was material, because it described the 
record of acquittal; and in that case it must have been 
correctly set out, even if laid under a videlicet. I am of 
opinion, however, that the judgment must be reversed, 
upon the ground that the verdict does not distinctly 
pronounce upon the issue joined between the parties. 

The declaration charges, that the defendant promised. 

Now, that allegation may be supported either by proof 
of a joint or separate promise. The defendant, how¬ 
ever, pleads that he promised jointly with another. The 
issue to be tried was, whether he promised jointly or 
alone. The jury have found merely that he promised, 
without saying whether alone or jointly. The verdict, 
therefore, does not pronouhcc upon the only point in 


issue 
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J 820. mu0 betweep the parties. It is necessary that it should 
- be shewn by the verdict, that the juiy have taken into 

BisHor 

ttgairut consideration the point in issue. The case of Trevor v. 
Katb* * 

WaU {a) is an authority to shew that a court of error 

cannot award a venire de iiovo, when the proceedings 

originate in an in^ior court. 

Holboyd J. concurred. 

(a) 1 T.M, 151. 


Ex parte John Clarke. 

Pr»ctice. ^TJRNEY moved that the Master be at liberty to 

enroll the copy of articles of clerkship of John 
Clark, the original articles having been lost. The 
Court granted the rule, and he was afterwards admitted, 
under a fiat of Best J., upon production of the copy 
of the articles, and the usual affidavits of his service, 
and of notices, &c. 
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Court of KING’S BENCH, 


Trinity Term, 

la the First Year of the Reign of Gsokgs IV. 


Looqe and Another against Di^as and .Ron- saturd^, 

Junt 3d. 

DEAU, Gent. 


A SSUMPSIT for work and labour. The defendant, Upon die disso- 
Dicas, pleaded the general issue, and Rondeau suf- partnership, it 

• vi'Bs fl tfrp pci bc" 

fered judgment to go by default. At the trial before tween the partr 
Abbott C. J. at the London Sittings after last Hilary Uiem*should* 
term, the following appeared to be the tacts of the case: to di^ar^ 

The two defendants, who were attornies, had been in * • . 

was informed 

partnership together at the time when the debt was con- of diis, and ex- 

* ... pressly agreed 

tracted. Disputes having arisen between them, they to exonerate die 

... . . - . . other partner , 

agreed to dissolve their partnership, and it was arranged fi-om aiirespon. 

between them i\\sXRandeau should receive the. part- Slt'Sese^iV^’ 

nership debts and discharge the plaintiffs’ demariii* 

The plaintiffs had, however, no other knowledge of any ^ 

arrangement between the parties than was given them 

VoL, III, ^S S by pxrtners. 
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Lohob 

ontnif 

PlOAI. 


by 8 letter from Rotideau^ dated 8th June, ISIS, which 
was as follows: ** We have been arranging our accounts^ 
and Mr. Dicas and myself have agreed that I should 
take the amount of your account on myself, which I will 
be responsible for to you.” Upon receiving this letter the 
plaintiffs expressly agreed to exonerate Dicas from all 
liability as to the partnership account, and stated that 
they should charge it to Rondeau^s private account, he 
having continued to employ them as his agents. Some 
time afterwards Rondeau became embarrassed in his cir¬ 
cumstances, and the present action, in Easter term, 
1819, was commenced against both defendants. At the 
trial, Alhott C. J. was of opinion, that these facts did 
not amount to a good defence, and the plaintiffs had a 
verdict. Scarlett having, in last Hilary term, obtained 
a rule nisi for a new trial, 

J, Williams shewed cause. It is clear that originally 
both Dicas and Rondeau were liable for this debt, and 
what circumstances arc there to shew that either of 
them is discharged ? There is no release, nor has there 
been any payment. It is true that where creditors have 
agreed to take a composition in lieu of their debts, no 
one of them can afterwards sue for the part remaining 
due, Cockshott v. Bennett (a). But that proceeds on the 
ground that such an action would be a fraud on the 
other credi|ors. Here that doctrine cannot apply. In 
this case no fresh security is gained by this arrangement 
to the plaintiffs, nor any new person made their debtor. 
There is, therefore, nothing to take from the plaintifEi 

' («) S T. N. 7ef. 


their 
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their original right of action against both the de- 1820. 
fendants. —— 

Lodok 

anauut 

o » t > Dica*. 

Scarleit, Tindal, and Cottinghamj contra. The general 

position laid down on the other side is not to be dis¬ 
puted. ' The question is, whether tliere was not evidence 
here to shew that the plaintilis knew of and were 
parties to the arrangement between Dicas and JRondeauy 
and after that made the promise exonerating the for¬ 
mer from all further responsibility. In that case there 
would be a sufficient consideration for the promise. For 
there needs not to be any advantage to the plaintiffs; it 
is sufficient if there be a detriment to Dicas, the defend¬ 
ant. And there was a detriment to him; for, in con¬ 
sequence of this promise, he permitted liondeau to 
receive to his sole use the debts due to the partnership. 

This is in the nature of a covenant not to sue Dicas, 
leaving it o])cn to the plaintiffs to sue Jiondcau. It 
could not, therefore, be pleaded as a release. Evans v. 
lyrummond («), and Head v. White and Others {b), are 
authorities for the defendant. In Bedford v. Deakin (c) 
there was an express reservation of the liability of the 
other partner, which there is not in this cose. 

AsBorr C. J. Even if it had been distinctly proved 
in this case that the plaintiffs were acquainted with the 
fact, that Rondeau, by virtue of the arrangen^ent between 
him and the defendant, Dicas, was to receive the debts 
due to the partnership, and take upon himself the pay¬ 
ment of this demand, I should still have had great 
doubt whether the plaintiffs had released Dkas ; in 

(«) 4 Esp. N. P. 92. (*) 5 Etp. N. P. 122. 

(c) 2 D. 4 ' j1. 210 . , , 

S s 2 the 
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Loxkse 

agaiiut 

Dicas. 


the absence of tliat proof, I am clearly of opinion that 
there is no defence to the present action. All that 
Dicas says is, that he will not interfere with Rondeati*^ 
collecting the partnership debts. But there is no evi¬ 
dence whatsoever,. except the expression in RondecaCs 
letter of the 8th of June, 1818, in which he says, “ We 
have been arranging our account, and Mr. Dicas and 
myself have agreed that I should take the amount of 
your accounts to myselffrom whence it can be fairly 
concluded that the plaintiils knew at all of any arrange¬ 
ment between the parties ? That, however, was clearly 
not sufficient to shew them the nature and terms of such 
arrangement; and unless that knowledge be brought 
liome to them, there can be no doubt whatsoever in the 
present case. 

Bayley J. It is quite clear that originally the plain¬ 
tiffs had a right of action against both Dicas and Ron¬ 
deau s and the only question is, whether Dicas has been 
discharged by the plaintiffs from it. It is tor the de¬ 
fendant, Dicas, to shew how he was discharged. A 
release is one mode; another is satisfaction. It is clear 
that the former has not been given, and an agreement 
by the plaintiff to abandon a claim, unless there be a 
consideration shewn, is a mere nudum pactum. Now 
what consideration is there in the present case ? Ifj in¬ 
deed, it had formed part of the agreement, that Rondeau 
shouldxontinue to employ the plaintiffs as his agent, it 
inight have been different; for that would have been a 
benefit to them. Undoubtedl}', however, there may be 
a consideration arising out of a detriment to the defend¬ 
ant; and it is said that the allowing Rmideau to.collect 
the partnership debts was a detriment to Dicas, and 

iiifght. 


1 
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might, therefore, be a good consideration for the plain¬ 
tiffs’ promise. But there is no evidence that that fact 
was known to the plaintiffs; and unless that be so, it can 
form no consideration for the promise in the present 
case. I’he plaintiff, therefore, there being no con¬ 
sideration at ail for the promise, is remitted to his 
original right of action. 

Holuoyd J. I am of opinion that the plaintifTs 
right of action is not gone by the circumstances existing 
in this case. It was proved at the trial that there was 
an agreement that Rondeau should receive the partner¬ 
ship debt^i and discharge this demand. Such an ar¬ 
rangement, however, will not deprive the plaintiffs of 
their original right of action, unless it amounts to satis¬ 
faction. In this case the plaintiffs gain no fresh security 
by having Rondeau as their debtor; and unless it could 
have been shewn that they were parties to the agree¬ 
ment between Dieas and Rondeau, there is no consider¬ 
ation whatsoever for the promise proved to have been 
made. Whether in case such an agreement had been 
provetl, and they had been parties to it, it would have 
amounted to a release, or a covenant not to sue, is a 
-'fucstion not now necessary to be determined. This 
rule, therefore, must be discharged. 

Rule discharged. («) 


* 


(a) Beot J. was ab'tnt from indisposition. 
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Xiitiirdat/, 

June 3cl. 

A factor has an 
authority to tell 
for money, but 
not to barter. 
And therefore 
'where a factor 
bartered the 
goods of his 
principal, no 
property passed, 
and the princi¬ 
pal may miun- 
tain trover 
against the 
party with 
whom the goods 
are bartered, 
al (hough the 
latter be wholly 
ignorant that 
he had been 
dealing with a 
ftictor only. 


Guerreiro against Peile and Another. 

’^jJ'ROVER for 25 pipes oFwine: plea, not guilty. At 
the trial before Abbott C. J. at the I^ndon sittings 
after Hilaiy term, the following appeared to be the 
facts of the case; The plaintiils, who were merchants 
resident at Oporto^ in Map, 1818, consigned the wines 
in question for sale to Bm-mestcr and Vidal, who \rcre 
merchants resident in London. They employed one 
White, a broker, to sell the same; and he, on the 29th 
October, by their orders, made the two follojiving con¬ 
tracts with the defendants, which were both written on 
the same sheet of paper: “ Bought 29th October', 1818, 
for Messrs. Burrnester and Vidal, of Messrs. Sol. Peile 
and Son, 65 puncheons of Jamaica rum, of good clear 
merchantable quality, of average 15 per cent, over proof, 
4s. Id. per gallon; coopered and fitted up free on board ; 
no bill to be drawn; the quality to be approved to-mor¬ 
row. Sold 29th October, 1818, for Messrs. Burrnester and 
Vidal, to Messrs. Sol. Peile and Son, 2,5 pipes of port 
wine, vintage 181.5, 53/. per 138 gallons, housed and 
all charges paid; no bill to be draivn; hut this being 
considered a barter transaction for the abotve 65 pun^ 
cheons rum, the balance is to he j^ftid in cash: as these 
wines have not been tasted by Messrs. Peile and Son, 
this contract to be void if not approved of to-morrow.” 
B'hite did not know that Burrnester and Vidal were only 
factors in this transaction; nor was there any evidence to 
to shew that the defendants knew that fact. In pur¬ 
suance of these contracts, Biermester received the rums, 
and the defendants the wines, and a balance was paid to 
the latter upon the two transactions. In February, 1819, 

Burmesler 
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Burmester and Vidal became bankrupts, without having 
accounted to the plaintiffs for the proceeds of the wine. 
White proved that he had been frequently concerned in 
similar tranmetions of barter; and other witnesses proved 
that it was not an uncommon practice among principals 
to barter one species of goods for another. It was con*' 
tended by the plaintif]^ that Burmester and Vidal being 
merely factors, had authority to sell only in the usual 
way for money, but not to barter; and consequently 
that by these contracts no property had passed to the 
defendants. The Lord Chief Justice told the jury that 
if they were of opinion that Peile and Co. knew Bur- 
mester and Vidal to be factors, they should find for the 
plaintiff; and supposing that they did not know that fact, 
if the jury thought that this was a transaction in the 
ordinary course of trade when parties are dealing 
with their own commodities, they would find for the 
defendant. The jury found a verdict for the defendant. 
Scarlett in last Paster term obtained a rule nisi for a new 
trial, on the ground that the factor in this case had ex* 
cceded his authority by bartering, and consequently that 
no property passed to the vendor; and he cited Anony¬ 
mous (a), and Wiltshire v. Sims, (b) 

The Sdicitor-General, Gurney^ and Puller^ now 
shewed cause. The jury have found that this was 
a transaction in the usual course of trade; and if so, it 
is clear that the principal was bound. Although this 
appears to be a case of barter, it really constitutes 
two distinct contracts of sale; a sale of the rums by 
Peile^ and a sale of the wines by Burmester and ViddU 

(a) liMbi.SM. (i) 1 Campd. 2S9. 


9^17 

1820. 

Gukrrueo 

against 

Pmom. 


5 i 


Abbott 
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1620. A’Bfto'frC.J. My learned Brothers think that I 

, ought to have told the jury upon these facts, that this 

MifntN«i was a transaction of barter, and that the plaintiff’s 

Pwt*. . ^ 

property was not divested, because a factor has no 

authority to barter; and I am also of that opinion. This 

rule must therefore be made absolute. 

Bayley J. 1 am of the same opinion. Bui'mester 
and Vidal had authority only to sell, and that for 
money, to be forthcoming to the plaintiffs. But in this 
case not one farthing of money would ever be forth¬ 
coming to tlie plaintiffs; for the amount due for the 
rums exceeded the value of the wine. 

Holroyd J. I am of opinion that Burmester and 
Vidal had no authority to barter. In looking at this 
transaction we must look at the real nature of the thing, 
not at the colour given to it by the parties. If this had 
been a sale in market overt, the case might have been 
different; but that nut being so, the principle of caveat 
emptor applies, and the person buying is bound by the 
Authority which the person has who sells. Where a fac¬ 
tor sells the goods of his principal, it is his duty to 
keep that sale wholly unconnected, and not to mix 
other matters with it to the detriment of his prihcipal; 
and therefore the rule for a new trial must be made 
absolute. 

Rule absolute, (a) 

-* 

Sedrlett, Marr^at, and Parke, were to have argued in 
support of the rule. 


J. itbstfiit fioui 
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Cory and Others against Scott. 

y^SSUMPSIT. The plaintiffs were indorsees of the 
following bill of exchange drawn by the defendant, 
and dated March 6th, 1819: ** Three months after 
date pay to my order the sum of two hundred and 
twelve pounds sixteen shillings and sixpence, for ma¬ 
chinery, G. Scott, To Mr. John Gordon^ 17, Vinch 
Latie, CornhilV* The bill having been accepted by 
Gordon^ was indorsed by the defendant to R, Lough and 
Co., and by them to the plaintiffs. It appeared upon 
the trial before Abbott C. J., at the London sittings after 
last Michaelmas term, that the bill was drawn for the 
accommodation of Lough and Co., and that neither the 
defendant nor Lough and Co. had any effects in the 
hands of Gordon the acceptor, who was a stranger to the 
defendant, and had accepted the bill solely for the ac¬ 
commodation of Lough and Co. No notice of the dis¬ 
honour of the bill was given to the defendant. The 
declaration, after stating the default of Gordon the ac¬ 
ceptor to pay the bill when due, contained an averment, 
as follows: “ of which said several premises the defend¬ 
ant afterwards, to wit, &c. had notice.” These fticts 
having appeared, the Lord Chief Justice was of opinion 
that the plaintiff must be nonsuited, in conse(juence of 
no notice having been given of the dishonour of the 
bill. ^Gurney, in last Hitaiy term, in pursuaiice of leave 
reserved to him at the trial, moved to set aside this non¬ 
suit and to enter a vcwlict for the plaintiff, on the 
ground that notice was not in this case jiccessary; and 

he 


1820. 


Saturdcuf, 
June 3cl. 


Where^abill wu 
drawn For the 
accommodation 
of an indorsee, 
and neiUier 
such indorsee 
nor the drawer 
had any effects 
in the liands of 
the acceptor: 
Held, that a 
subsequent in¬ 
dorsee, in order 
to entitle him 
to recover 
against the 
drawer, is 
bound to give 
notice of non¬ 
payment. 
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ttgaintt 
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he cited JBickerdike v. BoUman (a), and Walwyn r, 
St, Qtimtin, {b) 

Reader now shewed cause. It is not necessary, per¬ 
haps, to discuss the question whether in this case notice 
of dishonour was requisite; for by the form of the 
declaration the plaintiffs have made it incumbent on 
themselves to prove it, for they have expressly stated 
that the defendant had notice. In Orr v. Magin- 
nis (c) and Legge v. Thorpe (d), which were both cases 
where the necessity of notice was sought to be dispensed 
with, special averments were introduced into the declar¬ 
ation for that purpose. A party must declare either 
according to the fact or the legal effect: but neither is 
done here; for the want of effects in the acceptor’s 
hands amounts to an excuse for not giving notice, but 
not to notice. The case ot Reeson v. Pigoit, Bayley on 
Bills, 187 ed., Barnes, seems to have gone on this prin¬ 
ciple. There the proof that the drawer could not be 
found, which would be a valid excuse for non-present¬ 
ment, was held not to be sufficient in a case wliere the 
declaration contained an averment of presentment. 
The proof of a subsequent promise is sufficient; for that 
affords evidence of the truth of all the allegations in the 
declaration being tantamount to an admission by the 
party. As to the necessity of notice of dishonour in 
this case, it may be observed that the decision in 
Bickerdike v. BoUman has been much rcffretted. The 

O 

Court will not therefore feel inclined to extend it.^ The 
present case does not come within it. In Bickerdike v. 


(a) 1 T. il. 405. {h) I B.^r. 652. 

(e) TEatt,SS9. (d) J3Eas/,171. 

BoUman 
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BoUman no possible detriment could arise to the drawer 1820 . 
♦rom the want of notice; but here much damage might coiiy' 

result from it, for the drawer has in this case a remedy 
over against Lough and Co. Besides, although he 
knew that he had no effects in Gordon's hands, it does 
not appear that he knew that Lough and Co. had not; 
and if he had a reasonable expectation that the bill when 
presented would be paid, cither from the funds of 
Jjmigh and Co. or his own, it is sufficient to entitle him 
to notice of dishonour. It must be admitted that it is 
difficult,‘if not impossible, to distinguish this case from 
that of Walwyn v. Qumtin ; but that case requires 
further consideration. 

Gurnet^ and 'findal, in support of the rule. The 
cases of Otr v. Magiunis and Thorpe v. Lcgge arc not 
decisive upon the point for which they arc cited. In 
those cases special averments were introduced ; but that 
docs not shew those s}jecial averments to have been ne¬ 
cessary. In LMndie v. Roherlson {a) the declaration con¬ 
tained all tlie averments of jn'csentment, &c.; and the 
plaintiff recovci ed, although no proof, except a subse¬ 
quent promise to pay the bill, was given in evidence. 

Here notice w'as unnecessary; and the rule is, that 
where an allegation is unnecessary it may be struck out, 
and needs not be proved; and Boidager v. Tallnpand (b) 
is an authority expressly in point. As to the other ])oint, 
where a drawer having no effects in the acceptor’s 
hand% draws upon him, he cannot have any reasonable 
expectation that the bill will bo paid, and therefore it is 
useless to civc him notice of it. This was deciiled 
in Bkkcrdike v. Bolbnan, The case of Hoha/n v. 


ti) cji. 


(h) r £*p. 5JO. 


Sf . 
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St, Qjdntin is precisely in point, and is a stronger cas^ 
than the present; for there the person in whose favour 
the bill of exchange was drawn had effects in the 
drawer’s hands: here, neither the defendants nor Lough 
and Co. had any effects in the hands of Gordon, 

« 

Abbott C. J. 1 am of opinion that in this case the 
nonsuit was right. It has been held that the drawer of 
a bill who has no effects in the hands of the acceptor, 
and who has no right upon any other ground to expect 
that the bill will be paid, is not entitled to notice of its dis¬ 
honour ; and that, for this reason, because the facts shew 
that he must have known that the bill when presented 
would not be paid. That decision, which substituted 
knowledge for notice, I have always regretted, because 
it introduced nice distinctions into the law, instead of 
adhering to a plain and intelligible rule. This case, 
however, is very different. The ground for the former 
decision was, that if notice had been given, there would 
still have been no person to be found upon whom the 
party to whom notice was omitted to be given might 
call for the money; but here, at least one, and perhaps 
two persons, are in that situation. For the defendant 
might have called on Lough and Co. to pay the money, 
and I think, too, that he might have called upon the ac¬ 
ceptor Gordon to do so. It is not necessary, however, to 
decide that question, because his having it undoubtedly 
in his power to call upon Lough and Co. is quite sufficient 
to distinguish this case from Bickerdike v. Bollman. 
There is, however, great difficulty in distinguishing it 
from Wahe^n v, St, Qidniin. But I must say that 
I cannot assent to the law thei e laid down; for if 
notice had in that case been given to the diawer, he 

might 


1820. 

CoEy 

agahut 
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might have had his remedy over against a third person. 

As I have always thought that it would have been better 
never to have considered knowledge as equivalent to 
notice, I cannot consent to carry the law one step 
further. I think, therefore, that the present nonsuit Was 
right. 

Bayley J. If the drawer could have been protected 
by want of notice in a case where the giving of such 
notice could have been of no use to him, it would have 
been contrary to the principles of law. The case of 
Bickerdike v. Bolhnan is therefore a right decision; but 
wherever the drawer can shew that the want of notice 
may produce any detriment, the case will be very 
different. Where he has no effects in the hands of the 
acceptor, that is prima facie evidence that he will not be 
injured by the want of notice; but that prima facie pre¬ 
sumption may be rebutted; and if the drawer can shew 
actual prejudice, it takes it out of the case cSBickerdike 
V. Bollman. One,test is this; suppose the drawer 
to pay the bill, has he any remedy over against a third 
person ? In the case of Bickerdike v. Bollman he had 
none; but here, if the defendant had paid the bill, he 
would clearly have had a remedy over against Lmgh and 
Co. because they impliedly undertook to indemnify him; 
and he would also, as it seems to me, have had a remedy 
over against the acceptor. The case of Walvoyn v. 

St. Qjdntin is very similar to the present, and I am not 
sure that it can be distinguished from it. That case, 
however, is inconsistent with the decision in Brenon v. 

Me^ey, (a) In that case all the parties to the bill pre- 

(«} 15 Eastf 316. 
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18 Jo. vious to ff^ood were accommodation parties; yet there 

the defendant, who was one of them, was protected by 
g gwwtf want of notice, in consequence of such notice being held 
to be material to him with respect to his remedy over 
against fVood. That decides the present case. Besides, it 
may also be contended, that the drawer in this case might 
fairly expect that Lough and Co. had funds in'the drawer^s 
hands; and in that case, it would be very hard to hold 
that he might be called upon, without any previous 
notice, to pay the bill at any time within six years, and 
after all his transactions with Lough and Co. were at an 
end. On the other point, 1 am inclined to think that it is 
incumbent on the plaintiffs to allege, in their declaration, 
the want of effects, in order to excuse notice. If notice be 
averr^ to have been given, it seems to me it ought to 
be proved; and the proof of circumstances which excuse 
the giving of notice, does not seem to me to be ad ident 
with such an averment. Possibly, however, it might 
be considered that such circumstances would be evidence 
of notice, inasmuch as they would-be evidence that the 
party knew the bill would be dishonoured. It is not 
necessary, however, to decide that question, as *I am 
clearly of opinion that a notice in this case was re¬ 
quisite. 

Holroyo J. I am of the same opinion. The uni¬ 
versal rule which prevailed until the decision of Bickej- 
dike v. Bollman was, that notice of dishonour must be 
given to the drawer within a reasonable time, in order 
that he might have recourse to such remedy, against 
any other person, as the law would give. In that case, 
however, the necessity of giving such notice was dis¬ 
pensed with, upon the ground that there no possible 

detri- 



JN THE PIrst Vkar OP GEORGE IV. ^ 0*5 

to 

detriment could arise to the drawer from want of noticei i^O. 

which circumstance was adverted to by BuUer J, in ~ 
his judgment. That case has been also considered 
as proceeding on the ground of fraud, and it is put 
upon that ground by Lord Alvaney and by Heath and 
Justices, in Clegg v. Cotton (a), which was sub> 
sequent to the decision of Walwyn v. St, duintin. If a 
party has no effects in the drawee’s hands, and has no 
reason to expect that the bill, when presented, will be 
paid, he is not to expect notice to be given. And, besides, 
his knowledge of the fact that the bill will be disho¬ 
noured, is evidence from whence a jury might presume 
that he had notice. And, therefore, either upon the 
ground of fraud or of knowledge, the case of Bicker- 
dike V. Bollman may be supported. But neither of those 
grounds apply here. For here the party who has only 
lent his name as a surety is guilty of no fraud, and the 
want of notice may be of the greatest importance to 
him, by preventing him from having recourse to the 
persons in favour of ^whom he drew the bill. It seems 
to me, therefore, that in this case (he general rule of 
law dbght to prevail. As to the other point, I think 
that where a person draws on his own account, and at 
the same time knows that the bill, when presented, will 
be dishonoured, the general allegation of notice, as in 
this declaration, would be sufficient. It is not, however, 
necessary to decide that point in this case, inasmuch as 
it is quite clear that, upon the first point, our judgment 
must be for the defendant. 

Rule discharged. (&) 


(a) S B. 4: P. S4S. 

(ft) Silt J. WM absent from indupmition. 
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Uoniaj,, Short against McCarthy, 

June 5th. 


Declaration in 
assumpsit stated 
as a breach, that 
tlie defendant 
did not dili> 
gently and 8uf> 
ficieutly make a 
search at the 
Bank of Efin¬ 
land to ascer. 
tain whether 
certain stock 
was standing in 
the name of 
certain persons, 
the defendant 
having been em¬ 
ployed as an 
attorney so to 
do: The omis* 
aioii to scarcli 
took place more 
than six years 
before action 


'J^HE-Declaration stated, that before the making of 
the promise on the 1st November, 1812, it had 
been represented to the plaintiff, that one Joseph Benny^ 
•worth did, by his will, bequeath unto John Watkins and 
Aaron Powell, 700/. five per cent, bank annuities, stand¬ 
ing in his name, in the l>ooks of the Governor and Com¬ 
pany of the Bank of England, upon trust, to permit his 
wife to receive the dividends during her life; and, after 
her decease, to transfer the same to such persons os one 
Mary Shaun should direct. The declaration then stated, 
that Bennyworth died without altering his will, and that 
Elizabeth Bennyworth was living, and entitled to the pro¬ 
duce of the bank annuities, during her life, and that 


brought, al- 
thou^ it was 
not ^scovered 
by the pluntiif 
till within tlie 
six years. 

Held, the 
statute of limit¬ 
ations having 
been pleaded, 
that upon this 
form of declar¬ 
ation, tlie 
plaintiff was 
not entitled to 


Mary Shaun had power to sell the same, subject only to 
the life interest of Elizabeth Benny'worthi and that it had 
been proposed, that Mary Shaun should, in consider¬ 
ation of 340/., to be paid to her by the plaintiff, s^l and 
dispose of the said bank annuities, subject to the life 
estate; and thereupon, in consideration that the plain¬ 
tiff^ at the request of the defendant, had retained and 
employed him, then being an attorney of this court, for 


recover. 

On the dis¬ 
covery being 
made, the 
defendant said 
the neglect 
arose from the 
omission of his 
clerk, and that 
he was re- 


reasbnable fees and reward to him in that behali^ to as¬ 
certain whether the said sum of 700/. five per cent, bank 
annuities, was standing in the books of the Bank of 
England, in the names of J. Watkins and A. Powell, or 
of any other person, for the benefit of Elizabeth Benny- 


sponsible: 

If eld, that upon this record, such an acknowledgment was not sufficient. 


worth, 
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'oiorth^ during her life, and for that of such person, on 
her decease, as Mary Shaun should direct. The de¬ 
fendant undertook, and promised the plaintiff, to per¬ 
form and fulfil his duty in the premises. Breach, that 
although it was the duty of the defendant diligently and 
sufficiently to search at the Bank of England) in order 
to ascertain whether such sum 700 /. five per cent, bank 
annuities was standing in the names of J. Watkins and 
A, Powell) or either of them, at the Bank of Er^land) 
he, defendant, did not diligently and sufficiently search 
at the Bank for that purpose, but afterwards falsely re¬ 
presented and affirmed to the plaintiff^ and caused 
the plaintiff to believe, that the sum of 700/. five per 
cent, bank annuities was standing in the names of the 
said J, Watkins and A* Powell) for the benefit of Eliza- 
beth Bennymorth) during her life, and for the benefit of 
such persons, on her decease, as Mary Shaun should 
direct; by reason whereof, defendants paid to Mary 
Shaun the said sum of 34<0/. as the consideration for 
the purchase of her interest in the said supposed sum 
of 700 /. five per cent, bank annuities, whereas in truth 
and in fact, the said suni of 700/., five per cent, bank 
annuities was not standing in the names of John Wat¬ 
kins and Aaron Powell) or in die name of either of them, 
or in the name of any person, for the benefit of Eliza¬ 
beth Bennyworth) during her life, and of such persons, 
on her decease, as Mary Shaun should appoint, so that 
the defendant lost his S40/., and was put to great 
charges and expenses. Plea, first, general issue. Se¬ 
condly, that the,, cause of action did not accrue within 
six years. At the trial, before Abbott C. J., at the 
Jjondm sittings after last Hilary term, it appeared in 
evidence, that in December) 1812, the plaintiff, having 
VoL, III. T t agreed 
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agreed to give 340/. for the 700/. bank annuities, to 
Mrs. Sihaun^ for her interest in the stock, applied to the 
defendant, who was an attorney, for the purpose of 
having the bargain carried into effect. The instructions 
stated by the witnesses to have been given, were, that 
the defendant should see that every thing was right. 
The deeds were accordingly prepared and executed at 
the time, and the money was then paid by the plain¬ 
tiff. It subsequently turned out, that no enquiries 

/ 

had been made at the Bank of England, and that there 
was no such stock standing in the trustees’ names, to 
which Mrs. Shaun was entitled. This discovery was 
made in August, ISIS, and the detendant, on being then 
applied to, said that it was owing to an omission of his 
clerk, and that he was responsible. The jury found a 
verdict for the plaintiff. Scarlett, in last Easter term, 
having obtained a rule nisi for setting aside this verdict, 
and for entering a nonsuit, 

Tindal now shewed cause, and contended, first, that 
the cause of action did not accrue, till the period of the 
discovery of the defendant’s negligence by the plaintifij 
which was admitted to have been made in August, 1818. 
If this be not so, it will only require a certain degree of 
caution to prevent the discovery of the negligence for 
the period of six years, and then the party will be wholly 
without a remedy. In Brce v. Holbech {a), it is laid down, 
that in cases of fraud, the statute of limitations only 
runs from the time when the fraud is discovered. That 
principle ought te govern the present case. In Battle^ 
v. Faullmef' ijb) the breach was known to the plaintiff more 
than six years befbre the commencement of the suit, 

(a) Sovg. 654. (0) dnte, 288. 

which 
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which afibrds a distinction from the present case. But 
at all events, the subsequent promise takes this case out 
of the statute. The maxim of the law is quilibet renun- 
ciare potest juri pro se introducto; and here the defend¬ 
ant has waived his right of insisting on the defence 
given by the statute. Dickson v. Thomson (a) shews'the 
difference between an acknowledgment and a promise. 
This is the case of a promise, and that distinguishes it 
from Boydell v. Drummond, (b) 


629 

1820. 


Shost 
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Scarlett and CMtty^ contr^ The reason why the sub¬ 
sequent promise takes the case out of the statute is, that 
the previous debt forms a good consideration for it, and 
so enables the party to declare upon that subsequent 
promise. But here the party has not declared upon the 
subsequent, but on the original promise, which was a 
very different one. • The evidence, therefore, if the 
subsequent promise be relied on, does not support the 
declaration. Boydell v. Drummond is a distinct autho¬ 
rity to shew, that an acknowledgment like the present is 
not sufficient. Hero there is no fraud on the part of the 
defendant, but only negligence, and the doctrine to be 
found in Bree v. Holbech does not apply: and the de¬ 
cision of the Court there is precisely in point for the de¬ 
fendant. The circumstance of knowledge can make no 
ditterence. In ejectment, a party is barred after an 
omission to sue for twenty years. But in most cases, 
that omission arises from his Ignorance of the validity of 
his claim. The statute which makes some exceptions, does 
not mention want of knowledge as on^ and the Court, 
tliereforc, will not introduce it now for the first time. 

(tf) 2 Shower, 126. (fr) 2\Gamj)b, 162. 
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Abbott C. J. This is an application to enter a non¬ 
suit ; and, upon full consideration I am of opinion that 
a nonsuit ought to be entered. If the plaintiff can, con¬ 
sistently with the rules of law rely upon the subsequent 
promise, he may do so, upon a new declaration specially 
framed for that purpose. But I am of opinion, that he 
cannot do so upon a declaration in this form. If his want 
of knowledge of the actual injury sustained, till within 
the period of six years anterior to the commencement of 
this action, be sufficient, it will be competent for him to 
avail himself of that hereafter. Upon the present de¬ 
claration, I cannot say that the cause of action there 
stated arose within six years before the commencement 
of the present action: for the cause of action there 
stated, is the omission of the defendant to make due in¬ 
quiries at the Bank. Leaving it, therefore, open to the 
plaintiff to avail himself of these points, in case he 
shall be advised to bring a fresh action, I am of opi¬ 
nion, that, in the present case, a nonsuit must be en¬ 
tered. 

Bayley J. Upon these pleadings I am of opinion, 
that the plaintiff is not entitled to recover. This de¬ 
claration states, that the defendant was retained to as¬ 
certain whether a sum of money was standing in the 
books of the Bank of Fmglatidf in the names of certain 
persons, and that he neglected diligently and sufficiently 
to search in the books of the Bank of England for that 
purpose, by reason of which the plaintiff sustained the 
loss in question. Now all these facts existed above six 
years before the action was commenced. The defend¬ 
ant’s promise; his negligence^ the payment of the money 
by the plaintiffy in shorti the vyhole cause of action 

existed 
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einsted above six years ago. Mr. TinddPs argument is 
this, that as the plaintiff did not know the injury he 
had sustained, till within the six years, the cause of 
action had not accrued; but I tliink the cause of action 
accrued from the time the breach took place. If the 
want of knowledge could take the case out of the 
statute of limitations, it would be'competent to the 
plaintiff to state this in his replication; and the same 
observation applies to the subsequent promise. The 
common cases of acknowledgment are entirely different. 
There the acknowledgment raises, by implication, the 
same promise as that stated in the declaration. But 
the declaration must be so framed as to agree with the 
acknowledgment, and, therefore, in an action by an ex* 
ecutor, upon promises to the testator, in his life-time, 
it is not sufficient, in answer to a plea of the statute 
of limitations, to give in evidence an acknowledgment 
to the executor within six years. In this case, there is 
no promise stated in the declaration, to which this ac¬ 
knowledgment can apply. Upon these pleadings, there¬ 
fore, 1 am of opinion, that a nonsuit must be entered. 

Holroyd J. The issue upon the record is, whether 
the cause of action stated in the declaration, accrued 
within six years: and, as I am of opinion, that the 
cause of action accrued from the time of the breach 
of duty by the defendant, and not from' the time of 
its discovery by the plaintiff, it follows that a non¬ 
suit must be entered. In the case gf a subsequent 
promise, in order to take a debt out of the statute of 
limitations, the subsequent promise must agree with the 
original promise stated in the declaration ; and, there¬ 
fore, it has been frequently held, that a subsequent 

T t 3 acknow- 
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1820, aeknowledgment to an executor, will not support a de- 

■ claration, framed on promises to the testator, because 

Siioax ^ ' 

the question upon the record is, whether the promise 
was made to the testator within six years. The question 
upon this record is, whether the neglect of the defend¬ 
ant took place within six years* The plea of the 
defendant has been proved, and the subsequent acknow¬ 
ledgment, although it may, perhaps, give a new right of 
action upon a declaration specially framed for that pur- 
pose, does not establish the issue upon this record, and 
does not entitle the plaintiff to recover. This rule for 
entering a nonsuit must be absolute, (a) 

Rule absolute. 

(a) Best Jm was absent from indisposition. 


Doe, Demise of Le Chevalier, against Huth- 
WAiTE and Another. 


Devise to llJ}. T(^ JECTMENT, on the demise of S> F. Lie Chcoalier^ 

for life, with re- Ali , t n/r i • • r* th 

jnainder to the and Kelurah Mary^ his wife. Pica, not guilty. 

fn tofrmaioS The causc was tried before Holroyd J. at tfie Nottingham 

in default of 

issue to his second son in tail male, and in default of his issue to the third, fourth, fifth, and 
sixth sons, in tail male, severally and successively, in remainder, one after another, in order and 
course as they respectively should be in seniority of age and priority of birth ; the several 
and respective heirs male of all and every son, every elder of such sons and his heirs male 
being preferred to and to take before tlie younger ; and in default of such issue, then to the 
first, second, third, fourth and all, Ac. the dauglitcrs of C. D. and tlicir issue, severally, suc¬ 
cessively, and in rcmaiifder, &c. as in the limitation to the sons, the elder being always pre¬ 
ferred to and to take before the younger; and in default of any such issue, then to G. H., 
the eldest son of T. H., of Notfiiighum, for life, with limitation to his first and other sons 
and daughters similar to tliosc to the children of C. J).; and in default of such issue, to 
S-H., second son of T. H,, of Nottingham, for life, with precisely tlie same limitations to 
his first and other sons and daughters as in the preceding; and in default of such issue, to 
J. H.y the third son of T.H., of N^ottinghnm, for life; with remainder to his children, 
as in the preceding limitations. S, H. was in fact the third and J. II. the second, son of 
T. H. of Nottingham : Held, that evidence of tlie state of the testator’s family, and other 
circumstances, was admissible to shew whetlicr he liad mistaken tl^e name of the devisee or 
not; and, upon such evidence being given, that it became a question of fact for the jury, 
whether the mistake was in the name or in the description. 


Spring 
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Spring assizes, 1817> when a verdict was found for the 
plaintiffs, subject to the opinion of the Court of Com- 
mon Pleas on a special case, with liberty to either party 
to turn the same into a special verdict. The Court of 
Common Pleas gave judgment for the defendants. The 
case was then turned into a special verdict, and removed 
into this court by writ of error. The special verdict 
stated the following facts : George J^onston was seised 
of the tenements in question in fee, and on the 17th 
May, 1781, by his last will in writing, duly executed 
and attested for the passing of real estates, after be^ 
queathing several legacies, and, amongst others, the sum 
of 1000/. to all and every the children of John Hntif 
’voaite, of the town of 'Nottingham^ mercer, to be equally 
divided amongst them, deviseil, subject to certain an¬ 
nuities mentioned in the will, all his real estates what¬ 
soever, including the premises for which the action was 
brought, to certain trustees therein named, upon the 
following trusts; to the use of Starkie Donston, son of 
Henry Donston, for life, with remainder to the first son 
of Starkie I)onsto7i, in tail male, and in default of such 
issde, to the second son of Starkie JDonstonj in tail male; 
and in default of such issue, to the third, fourth, fifth, 
sixth, and all and every other son and sons of Starkie 
Donston, severally and successively in remainder, one 
after another, in order and course as they respec¬ 
tively should be in seniority of age and priority of 
birth, the several and respective heirs male of all and 
every such son and sons, every elder of such sons, and 
his heirs male being always preferred, and to take be¬ 
fore the younger; and in defiiult of such issue, there 
were similar limitations to the first, second, third, fourth, 
and all other daughters of t . said Starkie Donston, and 

T t 4- their 
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1820. their issue severally, successively,‘and remainder, one 

' after another, in order and course as they should 
Do* ^ ... . 

agahui respectively be in seniority of age and priority of birth; 
and among the several heirs, every elder of such daugh¬ 
ters being always preferred, and to take before the 
younger; and in default of such issue, to George Huik- 
ivaite, the eldest sou of John Huthwaite, of Nottingham, 
mercer, for life, remainder to the first son of George 
Huthwaite in tail male ; and in default of such issue, to 
the second son of George Huthwaite in tail male, re¬ 
mainder to the third, fourth, fifth, sixth, and all and 
every other son and sons of George Huthwaite severally 
and successively in remainder, one after another in 
order and course as they should respectively be in 
seniority of age and priority of birth, and the several 
and respective heirs male of such son and sons, every 
cider of such sons, and the heirs male of his body, 
being always preferred, and to take before the younger 
of them, and the heirs male of his'’ body: then there 
were the same limitations to the first, second, and other 
daughters of George Huthwaite as to those of Starkie 
Donston j and then, in default of such issue, to Stoke- 
ham Huthwaite, second son of John Huthwaite, for life, 
with remainder to his first and other sons and daugh¬ 
ters, in the same terms as in the preceding limitations ; 
and in default of his issue, to John Huthwaite, the third 
son of the above-mentioned John Huthwaite, for life, 
with remainder to bis first and other sons and daughters 
in strict settlement as in the preceding limitations; and 
in default of such issue, to Cornelius Huthwaite, the 
* youngest of the'sons of the said John Huthwaite, for life, 

with remainder to his children in strict settlement; and 
in default of his .issue, to * Dalzel for life, with re¬ 
mainder 
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mainder to his children in strict settlement (a ); and in 
de&ult of his issue, to George Nevil, with rem^der to 
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his children, also in strict settlement; and in default of 
his issue, to Christopher Nevil, with remainder to his 
children in strict settlement; and in default of his issue, 
to JSdward Nevil for life, with remainder to his children 
in strict settlement; and in default of his issue, to the 
testator’s right heirs for ever. At the date of the will 
Starkie Donston was the nearest relation to the testator 
on the side of his father, and the sons of John Huth- 
*aoaite, of the town of Nottingham, mercer, were his next 
nearest relations. The testator died in 1784, seised of 
the premises in question, without revoking his will. 
Starkie Donston died without issue in the lifetime of the 
testator. Upon the death of the testator George Huth- 
'maite, the eldest son of Jolm Huth’waite, of Nottingham, 
entered upon the premises under the will, and died 
without issue of his body in jWhrc//, 1817. John Huth~ 
•maite was the second son of John HutJmaite, of Not~ 
tingham, and he died in March, 1788, leaving issue 
Keturah Mary, the wife of S* H. Le Chevalier, and Stoke- 
ham Hwthimite was the third son of John Huthwaite, of 
Nottingham, and he died, leaving issue Stokeham Hitth- 
waite, one of the defendants, his eldest son. Mary De Che¬ 
valier was the heir at law of George Donston the testator. 
It then stated the demise by the lessor of the plaintiilj 
and an ouster by the defendant. 


Shadwell, for the lessor of the plaintiff. Under this 
devise John Huthmiite, the second son, takes the estate 
before Stokeham Huthwaite. The devise is to Stokeham 
Huthwaite by name, but by description to John Huth¬ 
waite, who is the second son. The name and the de¬ 
scription arc wholly inconsistent with each other ; and 
the question is, what the intention of the testator was. 

That 
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That intention is to be collected from the whole of the 
will, and it is evident that in the disposition of his pro¬ 
perty he had regard to priority of right as founded on 
priority of birth; his intent was that his estate should 
go in the same order as it would have gone if he had 
died intestate. Six different devisees are designated by 
name in the will; to each of these he gives an estate for 
life, with remainders in strict settlement, their children 
ill every case being preferred according to priority of 
birth. To adopt the construction contended for on the 
other side would be inconsistent with every other re¬ 
striction and regulation contained in the will, and con¬ 
trary, therefore, to the general intention of the testator. 
It will be contended in this case, that the name must 
prevail over the description; but the application of 
names, and the situation in which the parties stand, are 
circumstances only by which it is to be collected who 
was the individual intended to take under the will. The 
name, indeed, is one material circumstance; but there 
may be others in the disposition of the property, which 
are sufficiently strong to shew that there is a mistake 
in the name, and that the intention was that another 
person should take. From the whole of this will it is 
evident, tiiat the intention of the testator was, that in 
every case the second son should take before the third. 
There is a mistake cither in the name or in the descrip¬ 
tion. It is impossible that the testator should have been 
mistaken with respect to the order of succession, and 
he may have been mistaken with respect to the names 
of the parties. Putting it, therefore, on the ground 
of probability, the safer course would be that the de¬ 
visee should take according to the order of succession. 
There are many cases to be found in the books, both 

with 
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1820. with respect to deeds and wills, where the names of 

^ the grantees or devisees have been mistaken, and the 

againtt Courts have collected the intention from the whole of 
the instrument, and corrected the mistake. In Co, 
Liu, 3, a. it is said, “ A wife is a good name of pur¬ 
chase without a Christian name, and so it is if a Chris¬ 
tian name be added and mistaken, as Lm for 'Emelyn, 
&c., for utile per inutile non vitiatur.” Here the party 
is sufficiently described as a second son, and the name 
may be rejected as useless. In the same passage Lord 
Coke says, “ If lands bo given to Robert Earl of Pem¬ 
broke^ where his name is Henry; to George Bishop of 
Norwich, where his name is John s and so of an abbot; 
for in these and the like cases there can be but one of that 
dignity or name; and, therefore, such a grant is good, al¬ 
beit the name of baptism be mistaken.” In 3 Leon,p, 18. 
case 44. there is this case, “ Lands were given to the 
mayor, chamberlain of the hospital of Saint Bartholo¬ 
mew, London, whereas they were incorporated by another 
name; yet the devise is good by Weston and Dyet', which 
Manwood also granted, because it shall be taken according 
to the intent of the devisor; and it was said by Weston, 
If lands be devised to A., eldest son of B., although that 
his name be W., yet the devise to him is good, because 
there is sufficient certainty.” In Pitcairne v. Brase (a), the 
devise was to William Pitcairne, the eldest son of Charles 
Pitcairne, of Twicke^iham ; the name of the eldest son 
was Andrew, and' this was held to be a good devise to 
him, so that the description was preferred to the name; 
and it is there said, “ that the rule is the same in the 
civil law; as, for instance, where the testator devised 

(a) Finch's Reports, 405 . 


lands 
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lands or tenements by a wrong name, if this mistake ap¬ 
pears otherwise by circumstance, so that the will of the 
testator may be sufficiently known, the legacy shall have 
its effect, though the true name is mistaken. Dom» 1 
vol. 54.” In Thomas v. Thomas (a) the devise was to 
my grand-daughter. Maty Thomas^ of Llechlloydt in 
Merthyr parish; and at the time of the testator’s death, 
he had a grand daughter of the name of Elinor EvanSf 
who lived at Llechlloyd, in Merthyr parish, and a great 
grand daughter, Mary Thomas^ who lived elsewhere, 
some miles from Merthyr parish; the devise was held 
void for uncertainty. In that case, although the devisee 
was designated by name ; yet, inasmuch as the descrip¬ 
tion was inconsistent with the name, it was held to make 
the devise void. The name, therefore, is rejected, when 
the Court clearly sec, from other circumstan^s, what 
the intention of the testator was. In Smith v. Con^ (5), 
the will gave a legacy to the Reverend Charles Smithy of 
Sta-pleford Tawneyy in the county of Essex; there was a 
person of the name of Richard Smithy answering the de¬ 
scription in the will, and there was an officer in the 
army of the name of Charles Smith, known to the testa¬ 
trix. It was held, however, that the Reverend Richard 
Smith was entitled to the legacy. The description was 
there preferred to the name. These cases shew, that the 
name is only one circumstance by which a party may be 
designated; and if it appear, from other circumstances, 
that another person was intended, the Court will con¬ 
strue the will according to the general intention of the 
testator. Here, it does sufficiently appear, from the 
whole of the will taken together, that the testator in- 

(a) 6 IT.2}. 671. (*) 6 Vehjm, 42. 

tended 
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tended that <7oAn Huthwaite should take the estate before 
the third son. If, however, the devise is void for un¬ 
certainty, the lessor of the plaintilf is entitled to recover 
as heir at law. 

Denman^ contra. John Hnthmiite cannot take under 
a devise to Stokeham Hidhuaaite^ although the latter be 
improperly described as the second son. The maxim of 
law applies in this case (a), vcritas nominis toilet 
errorem demonstrationis,” for the devisee is here rightly 
designated, both by his Christian and surname. If there 
had been no devise subsequent to that to Stokeham Hu- 
ihwaite, the case would not have admitted of argument. 
The argument on the other side, assumes that the tes¬ 
tator could have no reason for preferring the third to 
the second son, but nothing appears to shew, that the 
third son may not have been the object of selection 
from motives of personal affection; and the mistake 
may, therefore, as well be in the description as in the 
name. In Djijert 119 a. 7;/. 7*» it is said, if an obligation 
made to J, S., son and heir of G, S., when, in truth, he 
is a bastard, or as the book 9 £dw, 4. 29 b. is, a 
woman was bound by the name of Alice S-t wife of J. S.f 
and in truth she was a widow; or contra, if she be 
called widow while she is a feme covert, these words are 
only nugatory. In Lord Evers v. Strickland (^), a convey¬ 
ance was made to Itodolph Evet's, Knight, Lord Evet's ; 
at that time he was not a knight, or known as such; it 
was held, however, that he might take under the deed, 
and it is there said, that the addition of knight, though 
false, should not take away the description of the true 

(a) Lori Sacon's Maxima. (6) Svist. aU 


person 
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person to whom the conveyance was made, but that he 
ought to have the same, being sufficiently expressed by 
the name of Liord Evers. These are cases, therefore, 
where the name has prevailed over the description. The 
devise, in tliis case, is to Stoheham Huthmite by name; 
there was a person of such a name, and only one; the 
devise, therefore, cannot apply to any other person who 
is not of that name. The cases cited on the other side 
do not apply for in all of them it was perfectly clear, 
from other circumstances, that the testator had mistaken 
the name. In this case that is by no means clear. In 
Thomas v. Thomas, the devise was to the testator’s grand¬ 
daughter, Mary Thomas, living in Merthyr parish; Mary 
Thomas did not live in Merthyr parish, and was only his 
great grand-daughter, and there was a grand-daughter, 
who actually did live in that parish. In that case, there¬ 
fore, the Court held the devise void for uncertainty. In 
this case it is contended, that the mistake in the name 
shall be a ground for setting aside Stokeham H, alto¬ 
gether, and introducing John IL In Pitcairne v. Erase 
it does not appear that there was any person of the 
name of Charles Pitcairne, the son of miliam Pitcairne. 
The same observation applies to the case in Leonard; 
there was no other corporation that answered the de¬ 
scription mentioned in the will. Secondly, if this de¬ 
vise be void for uncertainty, the lessor will not be en¬ 
titled to the property as heir at law, but Cornelius, the 
youngest son, will take. 

Shadwcll, in reply. The cases cited on the other 
side, are distinguishable from this, on the ground that 
here there is another person who answers the description 
of second son, which in the will, is applied to Stokeham 

Huthwaite 
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1820. Huikmite, In those cases, there was no other person 
^ “ answering the description. There was but one Lord 
againu Evers, and it does not appear, from the cases put in 

HuXUWjUTK. ^ 

iJ^eri that there was any person answering the de¬ 
scription of son and heir of J, S., or the wife of J, S. 
Here there is a person who corresponds completely with 
the description, and that description ought to be pre¬ 
ferred to the name, because effect will thereby be given 
to the general intention of the testator. The same ob¬ 
servation applies to the maxim veritas nominis toilet 
errorem dcmonstrationis, it assumes that there is an 
error in the description; here, on the contrary, the 
error is not in the description, but in the name. 

Cur. adv. vult. 

In the course of Michaelmas term, the Lord Chief 
Justice stated, that the Court had considered the case; 
and were of opinion, that evidence of the state of the 
testator’s family, and other circumstances, was admis¬ 
sible, and that upon such evidence being given, the jury 
might find whether he had made a mistake in the name 
of the devisee or not. If no such evidence were given at 
the trial, it would then be a mere question of law as to 
the intention of the testator, to be collected only from the 
will itself; upon which the Judge must direct the jury, 
and it would be open to either party to tender a bill of 
exceptions. The Court, therefore, thought that there 
should be a venire de novo. 


Venire de novo awarded. 
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Yates and Others against Bell and Others. 

^^SSUMPSIT for money lent and advanced, &c. 

Plea, general issue. At the trial at the Lmidon 
sittings, after last Easter term, before Abbott C. J., the 
following appeared to be the facts of the case. The 
plaintiffs were the holders of a bill of exchange, for 
743/. Gs, S</., drawn by themselves upon, and accepted 
by John Ingram, and payable at the house of the de¬ 
fendants. The bill became due Jid^ 7th, 1819, and 
was, on that day, duly presented for payment, and dis¬ 
honoured. On the 8th July, the defendants received 
a letter from Ingram, inclosing a bill for 800/., which 
was as follows. “ Gentlemen, &c., inclosed, you have 
a bill for 800/. to pay my acceptance, due the 7th, for 
750/., as also mine, for 37/. ISs. 6V/., due Sth; if you 
draw on me at 45 and 60 days, for 2001. each; 
they shall meet due honor.” On the 9th, the bill for 
800/. having been on that day returned accepted, the 
defendants wrote to Ingram as follows: “ On the 7th 
instant, an acceptance of yours, for about 743/. was 
presented to us for payment; being without provision 
from you, we refused honor to it. We have now to 
advise receipt of yours of the 3d, remitting a bill of 
800/. on Puget and Co., which has met honour, and, at 
maturity, shall be placed to your credit. We shall 
make up your account, and draw on you as you desire, 
for the balance.” The deiendants afterwards paid the 
bill of 37/. 18s. 6d., mentioned in letter, but 

refused to pay that of the plaintiff, although it was again 
presented for payment, on the Sth Sejdember, 1819, 
VoL. III. U u after 
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Where a bill of 
exchange, pay>' 
able at the house 
of A. had been 
there presented 
for payment and 
dishonoured, 
and tlic acceptor 
afterwards re¬ 
mitted to A. a 
sum of money 
for tlic purpose 
of cnabiing him 
to pay the dis¬ 
honoured bill, 
and also another 
of less value, 
and A. in 
answer stated 
tlic fact of the 
bill having been 
diblionourcd, 
but added, that 
tlie money re¬ 
ceived should be 
carried to Uic 
acceptor’s ac¬ 
count, and did 
afterwards pay 
the smaller bill: 
Held, that tlie 
holder of the 
original bill 
could not main- 
.tain an action 
against A. there 
being no privity 
between them. 
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after the bill for 800/. had been duly paid. During all 
these transactions, Ingram was indebted to the defend¬ 
ants, on the balance of the account in a sum exceeding 
800/. Under these circumstances, Abbott C. J. was 
of opinion, at the trial, that the plaintiffs had no right ot 
action against the defendants, and directed a nonsuit, 
with liberty to the plaintiff to move to enter a verdict. 
And now, 

Marryat moved to set the nonsuit aside, and to enter 
a verdict for the plaintiff. The question is, whether this 
remittance created a trust in the defendants, for the 
plaintiffs, who were the holders of the bill, the remit¬ 
tance having been made for the express purpose of 
meeting it. The letter of the defendants, dated 9th 
Julifi does not amount to a repudiation of the trust; 
and even if it does, they had no right to repudiate the 
trust, and to retain the bill. If goods be sent to. A. for 
the use of J?., no property vests in A.^ but B. must 
bring the action for them. Evans v. Marlett, {a) Sar¬ 
gent V. Morris, [b) Besides, here the defendants have 
assented to the trust, by paying one of the bills, viz. that 
for 37/. 18s. 6d. The case of De Bemales v. Fuller (c) 
is in point, and Williams v. Everett (r/) is distinguish¬ 
able, because there was, in that case, no renewed appli¬ 
cation for payment, after the money had‘been received, 
as is the case here. 

Abbott C. J. This case cannot, in principle, be dis¬ 
tinguished from Williams v. Everett^ and that case was 

(a) 1 iortZ Rayvi. 271. (6) Ante, 277. 

(c) 14 Eastf 590. in note. (cZ) 14 East, 582. 

pro- 


1820. 

Yates 

against 

Bell. 



IN THE First Year of GEORGE IV. 

properly decided. In De Bemales v. Fvllert the defoid- 
ant was agent of Dc Bernales when he received the 
money, and never would have received it but for that 
character, and alter that, he could not repudiate that 
agency. That is the distinction between the two cases. 
Where a party, to whom a bill is remitted, repudiates 
the trust with which the bill is clothed, that may give to 
the person remitting the bill a right to bring trover for 
it; but it does not give any right of action to the person 
to whose account the bill is directed to be applied, and 
unless some agreement had taken place respecting the 
bill between the defendants and the plaintiffs, the former 
could only be considered as holding the bill for die use 
of Ingram. It was so laid down by Lord EllenborougJi 
in Williams v. Everett, {a) The nonsuit, therefore, was 
right. 

Rule refused. 
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(a) 14 East, 597. 


Andrews, Clerk, aminsl Dixon, Esq., Sheriff Tuesday^ 

® JmeGth, 

of Worcestershire. 


JERVIS moved for a new trial in this case, which was Where a sheriff, 
tried at the Guildhall sittings after last Easter 
before Abbott C. J. The action was brought by the i^aiord.pr^** 
plaintil}‘, who was the landlord of certain premises, goals° 


against the sherillj for taking and selling the goods of “g 
tile tenant under a writ of fieri facias, without retaining without retain- 

ing a year’s 

a year’s rent, pursuant to the statute 8 yfrtn. c. 14. It rent, he will be 

L'able For it, 

although no specific notice has been given to him by the landlord. 


U u 2 


appeared 
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appeared that the goods had been removed and sold 
under the execution between the 5 th and 10th January^ 
and that no notice was given till the 17th January^ on 
the part of the landlord, of any rent being in arrear. 
But it appeared in evidence that the sale had been con¬ 
ducted with great secrecy and dispatch; and the learned 
Judge lefl it to the jury to say whether the sheriff knew 
of the fact that rent was in arrear, although no notice of 
it had been given to him before the sale. The jury found 
a verdict for the plaintill'; and the question was, whe¬ 
ther the notice, after the sale, given to the shcrif!' was 
sujficicnt. lie cited Arnitt v. Garretty antCy 440., where 
the notice was given before the sale. Here it was not 
given till after that period. 

Fei' Curiain. No specific notice is required by the 
statute. If, indeed, a sheriff has no reason to suppose 
any rent to be due, he will be protected in case he pays 
over the money to the execution creditor. Here, how¬ 
ever, the extraordinary haste and secrecy of the sale 
shew that he did know of and expected a claim from 
the landlord. If after that he chooses to proceed, he 
is liable. The notice to the sheriff is only for the pur¬ 
pose of establishing beyond doubt his knowledge of the 
landlord’s claim. If that knowledge can by any other 
means be brought home to him at any time before he 
has parted with the money, he will be liable. 

Rule refused. 
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Watson against Atkins. 


Tuetdajft 
June 6tb. 


COVENANT. The question depended on the terms Where a party 

of a lease from the defendant to Sarmiel Burrffwst teenths of ccr- 

which had been assigned by Burrffws to the plaintiff. The 

lease was dated October SSr/, 1801, and was, for a period were medat 

of twenty-three years, at a certain reserved rent. The of wf 'md 

premises demised formed part of larger premises, belong- lessor cove- 

* I > t5 nantedtopay 

ing to the defendant, and occupied by him, being about aW then 

chargeable on 

seven-sixteenths of the whole; and, at the time of the lease, the premises, or 

the whole premises stood rated to the different taxes, of.^or^ the^ 

vcurlv 

&c. at the value of 35/. per annum. The covenants uierebyrc- 

were as follows: “ The said Samuel Atkins to bear and -icm^cov^ 

pay, during the continuance of the term hereby granted, 

all such taxes, charges, rates, assessments, duties, and which should 
’ ” ^ ’ thereafter be 

impositions whatsoever, whether parliamentary, custom- charged upon 

the premises, 

ary, or parochial, which are now payable or chargeable or any part 

. 1 1 • j thereof: Held, 

on the said premises, or any part thoreol, or on the sai^ by Bmjiey and 

yearly rent hereby reserved ; and the said Samuel Bur” d^*’sentiente* 

rms to bear, pay, satisfy, and discharge all fresh taxes^ ^at°the^true 

charges, rates, assessments, fries, duties, and impositions, tb"**™ ^enante 

whether parliamentary, customary, parochial, or other- was, iiiat the 
* . lessor should 

wise howsoever, which shall or may at any time or times pay such taxes 

as were charge- 

hereafter be taxed, rated, charged, or imposed upon the able on tiie pre- 
said premises hereby granted, or upon any part or parcel thurof making 
thereof.” In the year 1801, Burrows improved the sldcri^^thcnT 
premises demiseti to him, and in 1813, assigned over his vaiuVcf^scvenl 
interest in them to the plaintiff. The plaintiff now 35 /““and**that 

the lessee 

should pay all fresh taxes, and all such additions to the taxes formerly chargeable, as wero 
occasioned by the improved value of the premises. 


Uu 3 


claimed 
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claimed the repayment of certain rates, taxes, and other 
charges, amounting to the sum of 46/., and upwards, 
under the covenants above mentioned. At the trial, at 
the sittings in Hilary term last, before Abbott C. J.,, it 
appeared, that the part of the premises now occupied by 
the defendant, were now rated at the value of 35/. per 
annum alone, and that the plaintiff’s and defendant’s 
premises had been separately assessed at the time when 
the taxes, &c. for the recovery of which the action was 
brought, were paid by the plaintidl The learned Judge 
being of opinion, that the covenant, by the lessor only, 
made him liable so long as the premises should continue 
jointly assessed, directed a nonsuit giving to the plaintiff 
liberty to move to enter a verdict for such sum, if any, 
as the Court should be of opinion he was entitled to 
recover. Lawes having, in last Hilary term, obtained a 
rule nisi to this effect. 


Marrydt and Tindal shewed cause. The question in 
fj)iis case is, whether the taxes imposed on the defend¬ 
ant’s premises, arc fresh taxes or not. It is contended, 
on the other side, that they are not, because they are 
only increased taxes, but still cjusdem generis with 
those payable at the time when the lease was granted. 
That would be, however, absurd, for it would lead to 
this consequence; that if the tenant so far improved 
the premises, as to make the taxes equal, or exceed 
the rent, he might not only not pay rent, but actually 
receive it from the landlord. This case must, at all 
events, be governed by the principle laid down in 
Graham v. Wade, (a) Besides, here the premises have 


(n) 16 £a5t, 20. 


been 
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been separately assessed, and it may well be contended, 
that the true construction of this covenant is, that the 
lessor should remain liable only so long as the assess¬ 
ment continued to be jointly made. For the moment a 
separate assessment wa^ made, that would be a fresh tax 
on the premises. 

Lawes, contra. In Graham v. Wadey there was a par¬ 
ticular covenant, specifically providing for the case of 
improvements. But where, as here, there is none, the 
covenant will apply to the payment of all increased 
taxes, up to the amount of the rent reserved. 11^ how¬ 
ever, that should not be so, still the plaintiff is entitled 
to the repayment of those taxes which are payable, on 
the proportionate value wH.ich his premises bore to the 
whole at the time of the lease, when the whole was of 
the annual value of 35/. This will entitle him tO' the 
repayment of the taxes chargeable on a rental of seven- 
sixteenths of 35/., and this will not be liable to the in¬ 
convenience suggested in argument by the other side. 
And the separate assessments can make no difference. 
For it is not in the power of the plaintiff to procure a 
joint assessment to be made, it being the duty of the 
parish officers to rate each occupier separately. 

Abbott C. J. I retain the opinion which I enter¬ 
tained at the trial, as to the construction of these cove¬ 
nants. The language of them is very obscure, and it 
seems not improbable that they are taken from a prece¬ 
dent not properly applicable to the present case. What¬ 
ever the Court may think as to this bargain being 
improvident or otherwise, ought to have no influence on 
their decision, which must be founded upon the meaning 
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of the words used by the parties. The circumstances 
arc these: AtJcins being in the occupation of premises, 
for the whole of which he was rated, demised part of 
them by a separate lease to Burrows. The consequence 
was, that as soon as possession was taken by liim under 
the lease, it would be the duty of the parish officers to 
rate each party in respect of his separate occupation. 
Under these circumstances, the lessor covenants to pay, 
during the continuance of the term, all such taxes, rates, 
assessments, duties, and impositions, whatsoever, which 
were then payable on the said premises, or any part 
thereof, or on the rent thereby reserved; and that is 
followed by a covenant on the part of the lessee to pay 
all fresh taxes, &c. which might at any time hereafter be 
charged upon the premises. "Now, in order to construe 
these two covenants, it becomes necessary to ascertain 
the meaning of the words “ fresh taxes;” and un¬ 
doubtedly, if a new house were erected, which would 
introduce a house and window-tax, they would be fresh 
taxes. But the question is, whether these words apply 
to an increase of the higliway and parochial rates during 
the term. I think they do; for, in my opinion, the 
parties meant to say this, “ what the consequence of this 
division may be we cannot say; but we stipulate, so long 
as the premises shall continue to be charged in one 
assessment, the landlord shall pay the whole; but if 
there be a fresh assessment in respect of the new occu¬ 
pation, the tenant shall be liable to that assessment.” It 
is to be observed, that the word used here is “ fresh,” 
not “ additional.” I think, therefore, that the tenant 
is not entitled in the present case to any apportionment; 
but that, from the moment a fresh assessment was made 
upon him, he became liable to the whole of that assess¬ 
ment. 
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ment. Suppose, upon the subdivision of the property, 
the aggregate value had been increased; in that case, 
undoubtedly, if a separate assessment had been made, 
the landlord would be the gainer. But, on the con¬ 
trary, if the aggregate value had been increased, and 
the assessment had remained joint, he would have been 
a loser. I think, therefore, that the only risk contem¬ 
plated by the parties was whether there would be a 
joint assessment or not. Under the circumstances of 
this case, I think that the payments made by the tenant 
came \yithin the words “ fresh taxes,” and that he has 
no right to call upon the landlord to bear any part of 
them. The nonsuit was therefore right. 

Bayley J. I agree that whatever might have been 
the intention of the parties, they could hardly have ex¬ 
pressed it in more obscure language. But the fair result 
seems to be this, that by the agreement the lessee is en¬ 
titled to receive from the lessor a certain proportion 
of the rates and taxes, which, subsequently to the agree¬ 
ment, might be imposed upon the premises demised, 
which appear to have been seven-sixteenths of the 
whole. The parties seem to have considered the whole 
premises as rateable at 35/. per annum, and to have 
agreed that for the future the lessor should pay to 
the lessee the rates and taxes chargeable upon premises 
of the value of seven-sixteenths of 35/. per annum. 
It appears that the premises were leased for 23 years; 
and that the lessor covenanted to pay the taxes then 
payable, and the lessee all fresh taxes. Now, each of 
these covenants controuls the other; and at the period 
when they were entered into, nothing was payable for 
these premises per se. They were then assessed as part 
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of a larger estate, and the rate upon them was an aliquot 
part of a larger sum charged upon the whole. As soon,, 
however, as they were separated, it became the duty of 
the overseers to make separate assessments, and to dis¬ 
continue the old mode of making assessments jointly, and 
the lessor would have a right to insist upon this being 
done; and if so, he might, by procuring separate rates, 
defeat his own covenant. If, on the contrary, the parish 
officers were prevailed on by the tenant to rate the 
whole premises jointly, it would follow that whatever 
might be the improvements made by him, he would not 
be chargeable with the payment of any taxes in respect 
of such improvements. Such a construction, therefore, 
as it seems to me, ought not to be adopted. The con¬ 
struction, I think, is this, the party occupies seven-six¬ 
teenths of certain premises rateable at the value of 35Z, 
per annum, and covenants to pay the taxes then charge¬ 
able, Now, the taxes then chargeable arc the taxes 
chargeable upon premises then of the annual value of seven- 
sixteenths of 35/. The duration of the lease corrobor¬ 
ates this view of the case; for it could hardly be expected 
by any person that the value of the premises would not 
vary, or that they would continue jointly rated during 
the whole space of 23 years. We ought, therefore, in 
construing this covenant, to consider the premises as 
upon the parish rates at 35/. per annum, seven-six¬ 
teenths of which burden the lessor is to bear. This view 
of the case will be consistent with the whole agreement, 
and will give to neither party any improper advantage. 

I think, therefore, that the rule for entering a verdict for 
the plaintiff must be made absolute. 


Holroyo 
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Holroyd J. I agree with my Brother Bayley^ in the 
view which he has taken of this case. The lessor does 
not covenant to pay the taxes then paid or charged, but 
sucli as are payable and chargeable. The covenant, 
therefore, extended to all such taxes as were liable to be 
paid in respect of the premises, whether jointly or se¬ 
parately assessed. It was the duty of the parish officer 
to make separate assessments, and that is a strong cir¬ 
cumstance to shew what must have been the intention of 
the parties in framing these covenants. The lessee’s co¬ 
venant only extends to the payment of fresh taxes, 
charged upon the premises ; and the proper construction 
of it seems to me to be this, to hold, that it extends 
either to new taxes, or to such additional or further taxes 
as might be imposed in consequence of any improvement 
of the premises. But I think that the covenant ought 
not to be so construed as to make it depend on the 
misconduct of third persons, whether the lessor be or bo 
not chargeable. I entirely agree, therefore, with my 
Brother Bayley, in thinking, that the lessor ought to 
pay such rates and taxes as arc chargeable in respect of 
seven-sixteenths of premises, the whole of which arc 
of the annual value of 35/. I think, therefore, that the 
rule should be made absolute to that extent. 

Rule absolute accordingly, (a) 
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(a) Best 3. was absent from indisposition. 
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A testator hav- ^T"*HE followinff Case was sent by the Vice Chancellor, 

ing an estate, X . . . * 

.which had been for the opinion of this Court: 

conveyed iiy 

the settlement Sir William Langham late of Coltcshroohe in the 

on his first mar> -n i i • i i 

riage to trus- county oi Northanqilou, Bart, deceased, in or about the 
ofWmsdffor iwonth of August, 1795, married Henrietta Elizaheth 

to hirfirst"a!id F>'cderica Vane, and by his marriage settlement he con- 

other sons sue- veyed certain estates to trustees to the use of himself for 
cessively, in •' 

tail male, and [ifo^ vvith remainder to the use of his first and other sons, 
having one son 

andtwodaugh- successively, in tail male, remainder to himself in foe. 
marriage, The marriage settlement contained a power of raising 
hirwcond^mar- 15,000/. for thc portions of younger children. By this 
win*Md'*d«s*^ marriage he had three children, William Henrtf J.ang~ 
airhUmanors”” tiam, since deceased, and the plaintiffs, Henrietta Sajtford 
&c. and per- j Charlotte Langham. Sir William Eangham, after- 

sonal property, o . o ^ 

subject to the wards, in May, 1810, married, for his second wife, Au~ 

payment of his 

debts and icga- gusta PriscUla Irhij, one of thc defendants, and by his 
case’his son will, dated the l&l February, 1811, devised as follows; 
^u^ifclvlfhout “ I give and bequeath to my son William Henry 
in CMC of fail- Langliam, his heirs, executors, and administrators, all 

ure of issue 

male of testator’s body, he bequeathed to all and every his daughters whoslioiild be living at 
the time of his death, or born in due time afterwards, 40,(XXV. equally to be divided 
amongst them, in addition to what tliey might be entitled to under tlie marriage settlements 
of tlicir respective mothers ; and if only one daughter, then he bequeathed ‘2U,(XX)A to her; 
he then charged his estates with thc payment of these suras, and devised them to A. and 11., 
their heirs, &c. without inipeachmciit of waste upon trust by sale or mortgage, to raise a suf¬ 
ficient sum to pay tliose legacies with interest; and he then devised the remainder of his 
manors, lands, i\;c. as should not be sold by the trustees for that purpose, fur want or in 
failure of issue male of his body as aforesaid, unto his brother for life, with diflerent re¬ 
mainders over. Thc testator had no children by thc second marriage, and his only son by 
thc first marriage hiving died under age unmarried, and xvithout issue: Held, that the 
sunriving daughters took no estate by ilcsccnt in the hereditaments devised by thc will; and, 
secondly, that if the devise to A. and li, had been of a power to raise money by sale, and 
not of a legal estate, that the testator’s brother would have taken an estate for life witli 
remainders over; and, thirdly, that under tire will A, and B, took an estate in fee. 


my 
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my manors, messuages, lands, tenements, and heredita¬ 
ments, and real estates, and also all my personal estate, 
(including any jewels I may be possessed of at the time 
of my death,) except pearls, and also except lace, what¬ 
soever and wheresoever, subject nevertheless to the pay¬ 
ment of all my just debts, legacies, &c. But in case my 
said son William Hemy Langham should depart this life 
without issue male, or in case of failure of issue male of 
my body, I give and bequeath unto all and every my 
daughters who shall be living at the time of my death 
or born in due time after, the sum of forty thousand 
pounds, in addition to what they may become entitled 
to under the marriage settlements of their respective 
mothers, equally to be divided amongst them, share and 
share alike, and if only one daughter, then unto such 
only daughter the sum of 20,000/.” The testator then 
charged his estates with the payment of these sums, and 
for that purpose bequeathed his estates unto William 
Ayshfm'd Stanford and William Jones Burdell, Esquires, 
their heirs and assigns, without impeachment of waste, 
upon trust, by sale or mortgage of a competent part of 
such estates, (except his mansion house at Cottesbrooke, 
and the park, lands, and hereditaments held therewith,) 
to raise and levy such sums as would be sufficient for that 
purpose; and upon trust, out of the rents and profits 
of his estates, to pay interest after the rate of 4 per cent, 
per annum, for the several legacies to be computed 
from the end of six calendar months after his death. 
And he then devised as follows: I give and devise the 
residue, or such part or parts of all and every my ma¬ 
nors, messuages, farms, lands, tenements, hereditaments, 
and real estate, as shall not be so sold or mortgaged 
for the purpose aforesaid, for want or in failure of issue 
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male of my body, as aforesaid, unto my brother James 
Langham for and during his life, and from and after 
the determination of that estate, by forfeiture, surrender 
or otherwise in his life-time, I give and devise the same 
premises unto the said William Ayshford Sanfiyrd and 
William Jones Burdett, and their heirs during the life of 
my smd brother, in trust to preserve the contingent re¬ 
mainders, and from and immediately after the decease 
of my said brother, I give and devise all and every my 
said manors, messuages, farms, lands, tenements, heredi¬ 
taments, and real estate unto the first son of the body 
of my said brother James Ijmghamy lawfully begotten, 
and the heirs male of the body of such first son, law¬ 
fully issuing, and for default of such issue, unto the 
second, third, fourth, and all and every other the son 
and sons of the body of my brother James BangJiamt 
lawfully begotten, severally and successively, and in 
remainder one after another in order and course as they 
and every of them shall be in seniority of age and pri¬ 
ority of birth, and to the several and respective heirs 
male of the body and bodies of all and every such son 
and sons respectively issuing, the eldest of such sons 
and the heirs male of his body issuing, being always to 
be preferred, and to take before the younger of such 
sons, and the heirs male of his or their body or bodies 
issuing, and in default of such issue male, I give and 
devise all and every my said manors, messuages, farms, 
lands, tenements, hereditaments, and real estate unto my 
own right heirs for ever.” And after giving the said 
James LanghaiUi when in possession, the usual power of 
making leases, the said testator gave, bequeathed, and 
devised in the words following; viz. ** And in case I 
shall leave no son, or leaving one son he shall afterwards 

die; 
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die, without leaving issue, before his age of twenty-one 
years, then I give and bequeath all my plate, jewels, 
household goods, household furniture, pictures, deer, 
live and dead stock, in and about my said mansion- 
house at Coileshrook aforesaid, at the time of my 
death, and all other my personal estate (except 
pearls and lace,) subject to the payment of my 
debts, legacies, and funeral expcnces, unto my said 
brother James La7igham, for and during his life 
and from and after his decease unto such son of my said 
brother, who shall first attain the age of twenty-one 
years. But in case there shall be no such son of my 
said brother, who shall attain the age of twenty-one 
years, then I give and bequeath the same unto all my 
daughters, if 1 shall leave more than one, equally to be 
divided amongst them, share and share alike; and if I 
shall leave only one daughter, unto such one daughter. 
Sir IVilUam Lang/iam died on or about the 8th day of 
MarcJii 1812 , without having altered or revoked his said 
will, leaving his widow, Augusta Priscilla JLangham^ 
William Ileimj iMiigliam, his only son and heir at law; 
and the said plaiutifis, Ilcnrietta Saiiford, and CharluUe 
Langhain, his only other children, surviving him. iSir 
William Hennj Itangham^ Bart, his son, died on or about 
the 12th day of iV/rtj/, 1812 , an infant intestate, unmar¬ 
ried, and without issue, leaving the said plaintifis, Ilen~ 
rietta Sunjurd and Charlotte Lungham, his only sisters, 
his co-heiresses at law, and only next of kin surviving. 
The defendant, tiir Jhwc’s Lungfiami had issue one son, viz. 
the defendant James Hay T^angham, who was stiU alive. 
The questions for the opinion of this Court wore, I st. Whe¬ 
ther the said plaintifls, Henrietta Sa7iford and Charlotte 
La 7 igham took any and what estate by descent in the here- 
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clitanients devised by the will of the said testator Sir Wil¬ 
liam Langham, in the pleadings mentioned, as his heirs 
general, or as heirs general of Sir William Henry Lang- 
JiaMi his son: 2d]y, Whether if the devise to William 
Ayshford Sandford and William Jones Burdett, had been 
of a power to raise money by sale or mortgage, and not 
of a legal estate, the defendants, Sir James Langham 
and James Hay Larigham respectively, would have taken 
any and what estate in the hereditaments devised by 
the will of the said testator Sir William Langham ; and, 
3dly, Did William Ayshford and William Jones Burdett 
take any and what estate in the hereditaments devised 
to them by the said will of Sir William Langham, The 
case was argued in Michaelmas term 1818, by Richard¬ 
son for the plaintiffs, and Shadwell for the defendants. 


Argument for the plaintiffs. The two daughters of 
Sir William Langham in this case took a fee, the re¬ 
mainder over to Sir James iMngham being void as 
being too remote. The circumstances under which 
the testator stood were these. He was a Baronet, 
and the estate stood limited by his marriage settle¬ 
ment to himself for life, remainder to his eldest son 
in tail, reversion to himself in fee, and at the time 
when he made his will, being recently married, for 
the second time, he might naturally expect to have 
other sons born. By the will he gives a fee to his 
eldest son, which for this part of the argument, may be 
assumed to be by the subsequent words of the devise, 

cut down to an estate tail. The words of the devise 

• 

are: In case my son William Henry Langham shall 
depart this life without issue male, or in case of failure 
of issue male of my body, I give and bequeath, &c. (and 

then 
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then after limiting portions to the daughtersi he adds)^ 1820. 
and for want, or in case of failure of issue male of my ' 

SAKTOaO 

body as aforesaid, unto my brother James Ltangham^ &c. apan$t 
Now here the remainder over is too remote, because 
it is limited over, not merely on the failure of issue male 
of William Henry Langhanii but also on failure of issue 
male of the testator. It is limited on the failure of issue 
entirely unconnected with the estate given; and, there¬ 
fore, unless an estate tail can be raised by implication 
in such issue, viz. in the after-born sons of Sir William 
Tjangham, the devise over to Sir James Langhanii will be 
void. It cannot be supposed that the testator’s inten¬ 
tion could have been, that in case he had male issue by 
his second marriage, these sons should not take in pre¬ 
ference to his brother. The words, therefoi’c, in failure 
of issue male of ray body, must clearly apply to after 
born sons. The circumstances which have since ac¬ 
tually happened, can make no difference in construing 
this will, for it is a rule of law, that a limitation over 
which in its terms is too remote is still void, although 
by the course of events it may subsequently appear that 
the intention of the testator might, without violating 
any rule of law, have been carried into effect; that is 
laid down in the argument in Wicice?' v. Milford, by 
Hargrave, which is to be found in i'earne, p. 4i4. The 
case of Lady Laneshorough v. Fox («), is scarcely to be 
distinguished from this. There the words w'ere, “ I give 
and devise the manor and town of L. &c. mentioned 
and contained in the settlement made by me, on the 
EPorriage of my son James Latic, in failure of the issue 
of the body of the said James Lane, and for want of 
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heirs male of my body, to my daughter Frances Lane^ 
and the heirs of her body.” It was there held, that no 
estate tail could be raised by implication in the unborn 
sons of the testator, and consequently that the devise 
over to the daughter was void. So here no such estate 
tail can be raised by implication in the after-born sons 
of Sir William Langham, in order to support the devise 
over to Sir James Langham. Moor v. Parker (a), and 
Jones V. Morgan {b), are authorities in support of this 
proposition. The case of Tenny v. Agar is unboubtedly 
the other way. But that case stands alone, and the case 
of Lanesborough v. Fox^ has hitherto been considered as 
one of the land-marks of the law on this subject. Se¬ 
condly, it may be contended that under this will Sir Wil¬ 
liam Henry hangham took an estate in fee. The words 
of the will are expressly so. It is, however, contended 
that the subsequent part cuts this down to an estate tail. 
But judging from the probable intention of the testator, 
it cannot be so. Under the first settlement. Sir William 
Henmj JLangham took an estate tail. Then, if so, the 
will would give him nothing, unless he took a fee under 
it. If he took a fee, the limitation over to Sir James 
Langham is clearly too remote, and is void. 


For the defendants. Upon the face of the will 
this limitation may be supported; for there is good 
ground for contending that the testator contemplated 
only the failure of issue male of his body at the time 
of his death, exclusively of his son Sir William Henry 
Langham, The devises over to trustees to raise the sitft 
of 40,000/. for the daughters, and to pay debts, &c, 

(ft) Feamt, 588. 


(a) 4 Modem, 316, 
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being devises in favour of persons then in esse, are 
strong to shew that the words “ in case of the failure of 
is^emalc of my body” are so to be restrained; Welling¬ 
ton v, Wellington (a), Fretichw. Caddell{b), (mdl^tony* 
Lytlon {c)f are authorities in point. These cases shew 
that, consistently with the rules of law, it may be held 
that here the testator Intended to devise, not upon a 
general failure of issue male, but upon a failure of such 
issue at the time of his death, exclusively of his son, Sir 
William Henry Langham, It is sufficient, however, if 
the Court hold that the devise over to Sir James Lang¬ 
ham was to take effect in case of the failure of issue male 
of the testator, at the time of the termination of the 
vested estate-tail in Sir William tJemy Langham, And 
no doubt can be entertained that in case a testator devises 
to an eldest son in tail male, and upon the termination 
of that estate, if there be no issue male of his own 
body, then over to his brother, it would be a good con¬ 
tingent remainder. And that may be collected to be 
the meaning of the words used by the testator in the 
present will. But supposing that not to be the con¬ 
struction of the words “in case of failure of issue male 
of my body,” still, if it be necessary, the Court may 
and will raise estates tail by implication in the after- 
born sons of Sir William Langham, in order to make 
the devise over good, in this case. The language of 
Lord Mansjield, in delivering the judgment of the Court 
in Jo-nes v. Morgan (d), is strong in favour of this view of 
the case; and Tenny s. Agar {e) is quite in point. It 

(rt) 4 Burr, 216'j. (6) 6 Bro. Pari. Cat. 58. 

(c) 4 Bro. Ch. Rep. 441. (</) Fcarne, 588. 

(ff) 12 East, ilSS. 
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is said, however, that this is at variance with Ijane&bo- 
rough V. Fox, and Moor v. Parker, But as to the latter 
case this point was never decided, as it appears from the 
I'eport both in Skinner and in Lord Raymond, that the 
case was adjourned. As to Laneshorough v. Fox, it was 
quite unnecessary to decide the point; for either James 
Lane had an estate tail or not ; if he had, the remain¬ 
der over was barred by the recovery which he had 
suffered; if not, the devise over was void; and so, either 
way, the question might have been decided at once. 
And tlie persons who argued that the limitation was not 
too remote were in fact estopped from raising the ques¬ 
tion whether in that case there was any estate tail raised 
by implication. And that case was argued solely upon 
the intention of the testator not to give more than a 
life estate to James Lane, Here, upon the intention of 
the testator there can be no doubt. This intention 
clearly was to give to his brother, Sir James Langliam, to 
whom, in the event of his not having male heirs of his 
own body, the title would descend, the estates in (}ucstion, 
in order to support that title. This is clearly a devise 
which ought to be supported, and there is no rule of 
law to the contrary. 

Argument in reply. Tiie observation, that the words 
** in case of failure of issue male of my own body,” apply 
to a failure at the time of the testator’s death, can only 
be relied on in case it appears that Sir William Henry 
Langham took only an estate tail. For if he took an 
estate in fee, an executory devise over on failure of isspp 
male of Sir William Henry Langliam will clearly be too 
remote. Now, for the reasons before stated, it ■ does 
appear that Sir William Henry Langham took an estate in 

fee 
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fee under the will. Nor, indeed, can it be fairly in¬ 
ferred from the will that the argument as to the con¬ 
struction of those words is well founded; for in a 
subsequent part of the will Sir William Langham de¬ 
vises over to his daughters his personal property at a 
time probably to be long subsequent to his own death, 
being not only after his own death, but also after 
that of his son and his issue under twenty-one, and of 
his brother and his issue under twenty-one. The devise 
of the legacies to his daughters is, therefore, an im¬ 
perfect criterion of his intention; and as to the payment 
of debts, funeral cxpences, &c. the devise to the trus¬ 
tees for that purpose was to take effect before any other 
estate devised by the will. No reliance can, therefore, 
be placed on those parts of this will. Upon the other 
point, whether estates tail can be raised by implication 
in persons to whom no estates were given by the will; 
the case of Tenny v. Agar stands alone. It was not 
necessary to have decided the point in that case. It is 
said that this observation also applies to Lanesborougk 
V. Fox ; but in that case the point is expressly and dis¬ 
tinctly adverted to; and it has always since been con¬ 
sidered as the leading case on the subject; and neither 
that authority nor Moor v. ParJeet' were cited in Tenny 
V. Agar, 

Cur, adv, mlt. 


1820. 

Saitford 

against 

Irby. 


The following ccrtificato was afterwai'ds sent. 

We have heard this case argued by counsel, and 
have considered it, and are of opinion; 1st, That the 
said plaintiffs, Henrietta Sanford and Charlotte Langham, 
take no estate by descent in the hereditaments devised 
by the will of the said testator, Sir William Langham, 

X X 3 in 
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in the pleadings mentioned, as his heirs general, or as 
heirs general of Sir William Henry Lxtnghamt his son; 
secondly, if the devise to William Aysliford Sandjbrd 
and William Jones Bnrdett had been of a power to raise 
money by sale or mortgage, and not of a legal estate * 
we think that the defendants. Sir James Langham, 
would have taken an estate for his life, and James Hay 
Liangham an estate in tail male to him and the heirs 
male of his body in the hereditaments devised by the 
will of the testator. Sir William Langham ; thirdly. We 
think that William Ayshford Saiiford and William Jones 
Burdett took an estate in fee-simple in the heredita-' 
ments devised to them by the said will of Sir William 
Langham, 

C. Abbott. 

J. Bayley. 

G. S. Holroyd. 


Wednesday, Dqe OH the Demise of Grimes and Others, 
Assignees of Hammond, a Bankrupt, against 
Gooch. 

Wliere a build- ^JECTMENT for four houses, situate in the parish 
Stcn**^ound James, Clerken'well. At the trial at the Guild- 

Ssett the”^ sittings after last Easier term, before Abbott C. J., 

ground rent of 

1082., assigned over his lease to A. for a sum considerably exceeding tiic then value of the 
premises, and at the same time took a lease from A. at an increased rent of 3951., and con¬ 
taining tlie same covenants for building as the original lease, to<;cther with a stipulation of 
being allowed to repurchase the lease at the same sum for which it was assigned by him to 
A.: Held, that under these circumstances, it was properly left to the jury to say whether 
this was a purchase or an usurious loau; and the jury having found it to be the latter, the 
Court refused to disturb the verdict. 


it 
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it appeared that a certain portion of land upon which 
the carcase of one house was then built, and on which 
the other houses were subsequently erected, was, on the 
1st of August, 1816, demised on a building leas^ by a 
person of the name of Read, to the bankrupt, Hammond, 
for a term of 99 years, at the rent of 108/. per annum. 
On the 16th August, 1816, Hammond assigned over this 
lease to Roberts, for the sum of 2300/., and an agree* 
ment was entered into, dated 17th Av^t, 1816, by 
which Hammond agreed to take the premises from Ro¬ 
berts, subject to the same covenants as to building, &c. 
as were contained in the original lease to him; but at 
an increased yearly rent of 395/. The agreement con¬ 
tained a stipulation that Hammond should be at liberty, 
upon giving six months’ notice, to repurchase the lease 
for the sum of 2300/. Both the assignment and the 
agreement, although dated on two successive days, were 
in fact executed at the same time, and formed one 
transaction. It was also proved that the buildings, &c. 
had been valued shortly previous to this transaction at 
the sum from 700/. to 800/. only, and that a large sum 
of money would necessarily be required to be expended 
in the completion of the houses. Hammond, under this 
agreement, subsequently completed the houses, and 
having become bankrupt, this action was commenced 
by his assignees against the defendant, whose claim to 
the premises was derived under the assignment to Ro¬ 
berts, The learned Judge, at the trial, left it to the 
jury to say whether the transaction between Hammond 
and Roberts was substantially a purchase or a loan, and 
told them that if they thought it was a loan the deeds 
were void, the transaction being usurious. The jury 

X X 4 found 
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found a verdict for the lessors of the plaintiff. And 
now 

Scarlett moved for a new trial. Upon the face of the 
deeds themselves it is a purchase; and, therefore, un¬ 
less evidence dehors the deeds be resorted to, the jury 
ought not to have inferred usury. Here the principal 
money was altogeth<ur gone, unless Hammond chose to 
redeem; and though it might be his interest so to do, 
yet that will not make it an usurious transaction. If a 
person have an annuity secured on a freehold estate, it 
may be clearly his interest to redeem it; but such a 
power will not make the bargain usurious. \Bayley J. 
in that case the principal is in hazard from the un¬ 
certain duration of life. Here it is in the nature of 
an annuity for years, and there is no case in which such 
an annuity has been held not to be usurious, where, on 
calculation, it appeared that more than the principtil, 
together with legal interest, is to be received.] Here 
it is the mere bargain of a builder, who is desirous of 
dividing the risk of the speculation with another man. 
In Bex V. Dnary (a) this very question, seems to have 
arisen. There Dniry advanced to Drue 300/., and 
made a similar agreement as here, that Drue should pay 
him 30/. per annum rent, with a liberty to repurchase 
on payment of 300/. at the end of four years; and Lord 
Hale held that not to be usurious. In Doe v. Chambers {b) 
there was evidence to shew, independently of the deeds 
themselves, that the transaction was in the nature of a 
loan. But here there was no such evidence. 

(«) 2 Lev, 7, (6) 4 Camj)l’, 1. 


AnnoTT 
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Abbott C. J. 1 cannot agree that in this case there 
was no evidence, independently of the deeds, to shew 
that this was a transaction in the nature of a loan. The 
original lease from Head to Hammond^ which was dated 
August 1st, 1816, contained a reservation of aground 
rent of 108/., and a covenant that Hammond should 
complete the four houses in question. This lease Hata- 
mond assigned to Hoberts for the. sum of 2300/., and 
then he took from Hoberts a lease at 395/., being nearly 
200/, per annum more than the original ground rent 
reserved; and in that agreement there was a stipula¬ 
tion that Hoberts should reassign on being repaid the sum 
of 2300/. These instruments, dated on successive days, 
were executed together; and it appeared in evidence 
that the buildings in respect of which 2300/. was so 
advanced, were not at that time worth more than 
1000/. The question which, under these circumstances, 
I left to the jury, was, whether this was a purchase or a 
loan. If the latter was the case, then, whatever might 
be the form given to it by the parties, it will not vary 
the real nature of the transaction, nor prevent it from 
being usurious. The circumstances of Hoberts pur¬ 
chasing for 2300/., premises, which were not of more 
value than 1000/., and of his undertaking the further 
expence of building, which latter burden was imme¬ 
diately shifted from him to Hammond by a lease, exe¬ 
cuted at the same time, on which a rent of 395/. was 
reserved, appeared to m{^ strong circumstances upon 
which the jury might properly found their present verdict. 
And under the terms of the agreement 1 thought that 
Hammond would necessarily be compelled to repur¬ 
chase. The case of Hex v. Drury is distinguishable 
from the present. There the lessee, Drucy was not 

bound 
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Thurtday, 

June 8th. 

On the charter 
day for the 
election of lord- 
mayor of the 
city of London, 
the business of 
the election 
ought to have 
precedence of 
all other mat¬ 
ters; and there¬ 
fore it i4 not 
lawful I after 
the lord-mayor 
and aldermen 
have retired 
from the hus¬ 
tings, to pro¬ 
pose any other 
business incon¬ 
sistent with the 
election, the 
discussion 
of which may 
have the effect 
of putting it off 
altogether. 
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bound to do any thing beyond the payment of the rent; 
but here Hammond was bound not only to pay the rent, 
but to go on to complete the buildings at a considerable 
additional expence. 1 think there was sufficient evi¬ 
dence for the jury in this case, and I see no grounds 
for disturbing their verdict. 

Rule refused. 


The King agaimt Parkyns and Others. 

XHE Solicitor-General, in last Michaelmas term, had 
obtained a rule nisi for a criminal information 
against the defendants, for having, on the last charter day 
(29th September^ 1819) for the election of the lord mayor 
of the city of London, obstructed that election in a violent 
and tumultuous manner. The custom, as to the election 
of lord mayor, as stated by the affidavits, was as follows: 
The livery of the different companies within the city, 
are summoned every year to attend at Guildhall, on ihe 
29th day of September, or on the day preceding, in case 
the 29th of September shall happen to fall on a Sunday, 
for the election of a lord mayor for the year ensuing, by 
precepts issued previously for that purpose by the lord 
mayor, by an order of a court of aldermen, and directed 
to the master and wardens of the several livery compa¬ 
nies of the city of London. On the morning of the 
election day in every year, the lord mayor, recorder, 
and aldermen, with the sheriffs and other officers of the 
city, after having met together in the council chamber 
at Guildhall, and proceeded from thence to church, re¬ 
turn again to Guildhall, for the purpose of the election; 
immediately upon their return, the lord mayor, re¬ 
corder, 
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corder, aldermen, sheriffs, end other city officers, being 
seated in their respective situations, on the place where 
the court of hustings is usually held, the town clerk dio 
tates to the common crier a proclamation to the follow¬ 
ing effect, that is to say: “ You good men of the livery, 
of the several companies of this city, summoned to ap¬ 
pear here this day, for the election of a fit and able 
person to be lord mayor of this city, for the year en¬ 
suing, draw near, and give your attendance. God save 
the king.^^ Which proclamation the common crier 
makes. The recorder then advances towards the front 
of the hustings, and informs the persons of the livery 
who are assembled, that they, of old custom, know the 
cause of their assembly and meeting together, is for the 
purpose of returning two fit and able persons to the 
lord mayor and aldermen, for one of them to be chosen 
lord mayor for the year ensuing. The coui'sc then is, 
that the present lord mayor, recorder and aldermen, 
retire to an inner chamber, and there remain, with the 
doors closed, until the election be brought to them, 
leaving the common serjeant, the sheriffs, the town 
clerk, and other city officers, in the place where the 
court of hustings is usually holden to carry on the 
election. The common serjeant then states, shortly to 
the livery, to the effect of what the recorder has before 
said, and to put them in mind of the order (hey are to 
use in their election; that is to say, that he, the com¬ 
mon serjeant, will have to read over to them the names 
of those aldermen who have served the office of sheriff, 
and have not served the office of lord mayor; after 
which, the said names will be put to them, separately, 
by the common cryer, and then, and not until then, they 
will be required to hold up their hands, for shewing 

upon 
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upon which two of the said aldermen their election 
might fall, and which two persons arc to be returned 
to the lord mayor and aldermen, for their choice of 
one of the said two persons, to be lord mayor for the 
year ensuing. The election then proceeds, and it is 
the practice to exhibit the names of the several aider- 
men on a board, as they are respectively named for 
such election, in order that the same may be the more 
distinctly known to the livery assembled in the hall. 
When the two persons have been so nominated, the 
common serjeant, with the sheriffs, chamberlain, town 
clerk, and other city officers, go to the lord mayor and 
aldermen, and there present the names of those two 
whom the commons have nominated, in their election, 
of whom the lord mayor and aldermen, by scrutiny, 
elect one, and afterwards come back to the place where 
the court of hustings is usually holden, when the re¬ 
corder states to the livery the name of the one whom 
they have elected, after which, proclamation is made of 
the alderman so elected to come forth, and declare his 
consent to take upon himself the office; and if he is 
then present, and consents thereto, he is invested with 
the chain of office by the sword bearer, and the election 
is completed. On Michaelmas day last, the livery assem¬ 
bled, and after the lord mayor, recorder, and aldermen 
had takenHheir seats on the hustings, and as soon as the 
common crier had opened the hall, a considerable noise 
and tumult took place, during which time, the recorder 
addressed the livery; and the lord mayor, recorder, and 
aldermen then retired to the common council room. 
Upon the common serjeant’s coming forward with the 
sheriffs, in order to proceed with the election, there 
was a great press on the hustings, in the course of 

which 
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which the defendants came forward, and (the common 
Serjeant having in consequence retired) addressed the 
livery, and proposed and carried some resolutions re¬ 
lative to the transactions at Manchester, on the 16th of 
August, 1819. After these resolutions had been carried, 
in the coiirse of which great noise and tumult took 
place; the election was allowed to proceed, and did pro¬ 
ceed in the accustomed mode. The affidavits contained 
charges of previous arrangements, for the purpose of 
carrying on, and violent personal conduct in the course 
of tlicse proceedings on the part of the several defend¬ 
ants. These latter circumstances were all expressly 
denied by the defendants; but they admitted that they 
had come forward to address the livery, and to propose 
the resolutions, contending that they had a right so to 
do. As to this point, their affidavits stated that it was 
their belief, and that of the general body of the livery, 
founded on an opinion formerly given by Serjt. Glynn, 
then recorder of London, that it was their inherent and 
undoubted right, when legally assembled in common 
hall on the 29th Septemher, or on any other day, to dis¬ 
cuss public grievances; and that several requisitions 
respectably signetl, having been delivered to John Atkins 
Esq., the lord mayor, to call a common hall for the pur¬ 
pose of discussing public measures, which had been all 
refused, contrary to the usual practice, great dissatis¬ 
faction had arisen; that on the day in question, upon 
the recorder coming forward to the common hall there 
was a general cry of “ No election, grievances firstand 
that after the lord mayor and aldermen had retired, 
the resolutions were proposed, pul, and carried. They 
further stated, that there was no intention of preventing 
the election, and adduced several instances in which 
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similar resolutions had on former occasions been pro¬ 
posed and carried. These were ten in number; the 
earliest being on Midsummer-dai/f 1769. In five of the 
instances resolutions unconnected with the election hod 
been passed previously to it, and on the remaining five 
the resolutions appeared to have been passed subse¬ 
quently to the election. 


Brougham, Denman, Holt, Chitty, and JB. Scarlett, 
shewed cause. Here the defendants were only in the 
exercise of a legal right. This right is a necessary one to 
the defence of the privileges of the livery; for the power 
of calling common halls being entirely in the discretion 
of the lord mayor, the right of the livery to meet and 
petition for the redress of grievances, might be entirely 
destroyed by his refusal to call a common hall. On 
Midsummer and Michaelmas days, however, the lord 
mayor is obliged by charter to convene the livery, and, 
therefore, on these days the livery have the opportunity 
afforded them of meeting and passing resolutions similar 
to those in the present instance. But this is not alone 
sufficient, for the passing the resolutions before the elec¬ 
tion, is a right also necessary to the exercise of the pri¬ 
vilege of petition. For the lord mayor has the power 
of dissolving the hall, and, therefore, he might in this 
instance, as soon as the election had ceased, dissolve the 
hall, and so defeat the right of petitioning altogether. 
In order, therefore, to retain the perfect possession of 
the right of petitioning, it is necessary that the right 
now claimed, should also exist. Undoubtedly, however, 
it must be exercised with discretion; it must not be so 
exercised as to endanger the election, which is the 
proper business of the day. But the law considers cor¬ 
porations 
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porations as vested with a discretion. Many instances 
have been produced in which this right has formerly 
been claimed and exercised. The livery derive it from 
the origin of their constitution. For the common hal4 
which is no other than the ancient folkmote of the 
SaxonSf was, in fact, anterior to the existence of the lord 
mayor as the head of the corporation. Spelman*s Glos- 
sory, tit. Folkmote ; and in Bohun^B rights and customs 
of London^ the common hall is mentioned as one of the 
courts of the city. The right claimed is somewhat 
similar to a refusal by the commons to grant the sup¬ 
plies till certain grievances are redressed. In that case 
the ultimate refusal of the supplies is not contemplated, 
but it is used as a means of redress. So here, the ul¬ 
timate endangering the election was not contemplated 
by the defendants, and, in point of fact, it never was 
endangered in the least. It may be admitted, that in 
case any violence had been committed, the case would 
be otherwise, but that is completely answered by the 
affidavits. In the cases which have before occurred, 
violence was charged upon the defendants, that was 
the case in Bex v. Pilkington and Others (a), in Bex 
V. Sacheverel and Others (i), and in Begina v. ^ley, (c) 
In Bex V. Sir B. Atkins {d), the distinction is pointed 
out between a riot and a disturbance under claim of 
right. And in Francis Jenks*s case (c), where no violent 
act was charged, but only a speech made at the common 
hall; it does not appear that even in those profligate 
times the crown ventured to prefer an indictment against 
him. But at all events, even if the defendants have 


67B 

18 £ 0 . 

Tb« Knto 
agairut 
PAEsym. 


(a) 9 State TricUs, 1S7. ffowel'a ed. (b) IS State Triatt, 1. Howel. 
(c) 2 Salk. 594. (d) 3 Mod. 22. 

(c) 6 «. IVi. 1190. 


infringed 



674 


CASES IN TRINITY TERM 


1820. 

The Kiko 
againMt 
Parktmb. 


infringed the law, they have not acted from improper, 
but mistaken motives; and, therefore, this Court will 
not interfere, but leave the prosecutors to their remedy 
by indictment. The authority of Mr. Serj. Glynn would 
naturally induce them to act on his opinion. 

The Solicitor General^ Scarlett, Gurney, and Tindal, 
contra, after observing that they left the latter part of 
the argument of the defendant’s counsel entirely to the 
Court, and that tliey were anxious only to have a judg¬ 
ment on the right claimed, proceeded to state, that Mr. 
Serj. G/ywn’s opinion had been over-ruled by the judges 
in Plumbers case. It is so laid down hy Ashhurst^. p. 31.; 
by Aston, J. p. 88. ; by the Lord C. Baron, pp. JOl. 106.; 
and by De Grey C. J. p. 167. {a). They were then 
stopped by the Court. 

Abbott C. J. I am of opinion, considering the peculiar 
nature of this assembly, and the purpose for which 
it was met, that it was not competent to them to go into 
any other matter previously to the election. The course 
is this, the whole body corporate are to meet together 
after divine service, and being met, the recorder addresses 
the lively, and propounds to them the object for which 
they are called together, and that being done, the lord 
mayor and aldermen retire into a separate chamber, 
in order that the meeting may proceed to the election 
of two persons, who arc to be presented to the court of 
aldermen for their choice of one to the office. Now', if 

(fi'l These references are to the report of Phmhe's case, publislied in 
1782 by Mr. Poberls, then city solicitor, by order of tJie common 
council. It contains the argiinaents of the four Judges, accompanied by a 
commentary of tlie editor. 


ante- 
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antecedently to the election by the livery, and in the 
absence of the lord mayor and aldermen, it were to be 
permitted to propose any one matter as a subject for 
discussion, no person can say why other matters might 
not equally be submitted to their consideration, in which 
case the election might be deferred or altogether pre¬ 
vented. It does, therefore, appear to me, that where 
a part of the corporation are left by themselves for the 
exercise of a particular duty, the going into any other 
matter is inconsistent with the purpose and object for 
which the body corporate arc then met. Much has 
been said in argument respecting this being the ancient 
custom and usage of London. The earliest instance 
of the exercise of such a power was in the year 1769, 
a date much too recent to be a foundation for an ancient 
custom. As to the instances between that period 
and the present, half of them were discussions antece¬ 
dent, and half subsequent to the election; and 1 think 
that they arc by no means suiheient to establish, by way 
of custom, a right to do a thing inconsistent with the 
object for which the livery were then left together, and 
which may have the effect of preventing the election 
altogether. I forbear to say any thing on the general 
question. My opinipn is confined to the claim of right 
on the part of the livery, at this particular time when 
the lord mayor and aldermen have withdrawn,^to enter 
into any other matter unconnected witli the election. 
It does not appear to me that that is established by the 
affidavits laid before us, or the instances to which those 
affidavits refer. But although we may think that the 
defendants had no legal right to insist upon this claim, 
yet as they might have reasonable ground for supposing 
VOE. III. Y y that 
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that they had the right, it dpea appear to mp that this 
riile ought to be discharged. 

Baylsy J. I am of the same opinion. It is a ge- 
. ral rule in corporation law, that the election of the head 
officer must take place on a given day. Now, on the 
charter day the members of the corporation have a right 
to expect that the election will take place, and that no 
Other business will be interposed until that has been 
completed. If one subject of discussion may be inter¬ 
posed, many may, and so the day may ultimately be 
exhausted, and the election defeated. It has been said 
that if this right be not allowed, other rights possessed 
by the common hall may be entirely obstructed by its 
dissolution by the lord mayor. If, however, the lord 
mayor were to dissolve a common hall with a criminal 
intent and for criminal purposes, he might be liable to 
be punished for so doing. But that does not apply to 
the present question. On the charter day it is quite 
clear, that the election is the business with which tlie 
common hall ought to begin. Before, however, the 
'Court will grant a criminal information against the de¬ 
fendants, they must be satisfied that they acted from 
criminal, and not merely from mistaken motives. Here 
however, the parties swear that they believed they had 
the right which they claimed. They have produced se¬ 
veral instances in which business unconnected with the 
election, has had precedence on the charter day. 
They might be misled by these instances. I think 
therefore, that the rule ought to be discharged. 


Holroyd J. In this case, the whole of the corporate 
body wore assembled for a special and important purpose, 

viz.. 
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viz., to choose the liead of the coii^r&tioii* Now, when 
they are so inet, it seems but reasonable that that special 
purpose should have precedence unless by the general 
assent of the whole body it be otherwise arranged. 
I think that without the assent of the presiding offic^, 
they had no right to go into other business previously to 
the election; and my opinion is confirmed by Machell v. 
Nevinsm {a\ where the Court held that the corporation 
must proceed in the business for which they were spe¬ 
cially convened, in preference to any other, unless by 
the consent of the whole corporate body, or at least that 
of the presiding officer. Supposing, therefore, the bu¬ 
siness of the election not to have commenced previously 
to the interruption of it by the defendants, I think that 
interruption would not have been legal. But I am of 
opinion that the business of the election had com¬ 
menced, for one part of the corporation had been separ¬ 
ated from the rest) to perform the special function 
entrusted to them. And 1 think, therefore, that at 
that time they had no right to proceed on any other 
business, till that for which they had been so separated 
had been completed; that is the general rule of law, 
and 1 think that no particular custom in London to the 
contrary has been proved. The general rule of law 
seems to me to be recognised in the cases of Oldkmm v* 
Waintm’ight (i), and Rex v. Mayor oj Carlisle {c) ; in 
the latter case, which was a return to a mandamus^ 
Lord C. J. Pratt stated this, “ The powers of the com¬ 
mon council, and the mayor and aldermen, are distinct. 
The common council can do no acts, unless assembled 
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in that capacity; neither can the mayor and aldermen, 
unless they met only as such, upon a regular summons for 
that purpose: as they had distinct authorities, they must 
be summoned in their distinct capacities. Here was no 
summons to meet as mayor and aldermen only, the con¬ 
sequence of which is, that the acts done by them in that 
distinct capacity are void.” Now, here the livery were 
not assembled as a separate body, but they were separ¬ 
ated from the rest of the corporation, in order to per¬ 
form their part of the election, which was to be com¬ 
pleted by the whole body; but a separation for that 
particular purpose docs not give them a right to act as 
a separate body for any other purpose whatever, and 
unless there be,, therefore, some special custom or 
charter which distinguishes this case from others, it 
seems to me that the reasoning of Lord C. J. Pratt 
applies to the present case, and that by law the livery 
could do no act when separated from the rest of the 
corporation. I think, therefore, that the right claimed 
by the present defendants does not exist. I entirely 
agree on the other point that this rule should be 
discharged. 

B£ST J. I entirely concur with the rest of the Court 
on both the points. It seems that an opinion has pre¬ 
vailed in the city of London, that there exists a right on 
the charter days for the election of lord mayor and 
sheriffs, to bring on for the consideration of the livery 
other matters unconnected with those elections, and 
that idea has been confirmed by an opinion of Mr. 
Serjt. Glynn, their recorder. Under these circumstances 
the rule ought not to be made absolute against the pre¬ 
sent defendants, who have acted under that misconcep¬ 
tion.. 
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tion. But I am clearly of opinion that the right 
contended for does not exist; no authority has been 
cited in support of it, but it is insisted that when this 
corporation is assembled for these particular purposes, 
that they have a right by custom to proceed to the dis¬ 
cussion of other matter. 1 think no such custom has 
been proved to exist, and 1 think if it had been proved, 
it would have been a bad custom by law. It is admitted 
in argument that they have no right to engage in a dis¬ 
cussion of such length as would altogether put off the 
election; but that admission seems to me to make an end 
of the case, for if persons are allowed to interpose any 
other matters, who can say when the discussion will 
cease. It seems to me, therefore, that it is not lawful 
to give any other business precedence of the election. 
But here the election had actually begun, and the lord 
mayor and aldermen were necessarily absent in the dis¬ 
charge of their duty. I think, therefore, that there is 
no foundation for the right claimed by the present 
defendants. 

Rule discharged, (a) 


1890. 

Hie Kino 
agamst 
FAagTNS, 


(a) In the course of these proceedings, Chitty, on the part of Henry 
Hunt, one of the Defendants, who had, in the interim, received sen. 
tence of imprisonment in Ilchestcr gaol for a misdemeanor, (vide ante, 
p. 444.,) applied for a writ of habeas corpus to bring him up, in order 
that he might shew cause in,person against tliis rule; but the Court 
smd that there was no precedent for such an application, and refused 
the writ. 


Yy 3 
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1820. 


Monday, 
June 13th> 


Tempest against Fitzgerald. 


jI. agreed to 
purchase a 
horse from J?. 
for ready mo¬ 
ney, and to 
take him witliin 
a time agreed 
upon. About 
the expiration 
of tliat time, A. 
rode the ho]a|^ 
and gave di¬ 
rections as to 
its treatment, 
&c., but re¬ 
quested that it 
might remain 
in A’s posses¬ 
sion for a fur-' 
ther time, at 
tlie expiration 
of which ho 
promised to 
fetch it away 
and pay the 
price; to tins 
li, assented. 
The horse died 
before A, paid 
tlic price or 
took it away: 
Held, that 
there was no 
acceptance of 
the horse witliin 
the meaning of 
the statute of 
frauds. 


^^SSUMPSIT for tlie price of a horse. l)eclaration 
cdiltained counts for horses sold and delivered, bar¬ 
gained and sold, &c. Plea genenil issue. At the trial 
before Parle J. tit the last assizes for the county of 
Lailcastcrt the following facts were proved: In August, 
1817, the defendant, then on a visit at the plaintiff’s 
house, agreed to purchase a horse from him at the 
price of forty-five guineas, and to fetch it away about 
the 22d Sept, as he went to Doncaster rticeS. The par¬ 
ties understood it to be a ready money bat-gain. The 
defendant said he wanted it for hunting, and the plain¬ 
tiff proposed to put it in a course of physic during his 
absence. The defendant soon after quitted the plaih- 
tifPs house, and returned on the 20th Sept. He then 
ordered the horse to be taken out of the stable, he and 
his servant mounted, galloped, and leaped the horsey 
and after they had so done, his servant cleaned him, 
and the defendant himself gave directions that a roller 
should be taken off and a fi'esh one put on, and that a 
strap should be put upon his neck, which was conse¬ 
quently done; he then asked the plaintiff’s son if he 
would keep it for another weekj ho said that he would 
do it to oblige him. The defendant then said, that he 
would call and pay for the horse when he returned from 
the Doncaster races, about the 26th or 27th Sept. He 
told plaintiff’s groom that the horse ought to be gal¬ 
loped more, and that it was not then in a condition for 
hunting. The defendant returned on the 27th, "with 
the intenuon to take it away, but the horse having died 


on 
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on the 26th Sept, ho refused to pay the price. Upon 
these facts it was contended by the defendant’s counsel, 
that there had been no acceptance of the horse by him, 
so as to take the case out of the statute of frauds. The 
learned judge was of opinion, that if the acts done by 
the defendant on the 20th Sept, were to be Considered 
as acts of ownership, that there was a sufficient accep¬ 
tance; and he left it to the jury to say whether the 
riding of the horse on that day was By way of trials or 
whether the defendant was then exercising an act of 
ownership; and whether the directions then givCn, were 
by way of advice or as owner. If they thought that he 
was then exercising acts of ownership, then they were 
to find for the plaintiff; if otherwise, for the defendant. 
The jury found a verdict for the plaintiff. A rule nisi 
having been obtained for a hew trial in last Easter term, 

Scarlett and Holt now shewed cause. . The question 
was properly left to the jury, whether on the 20th Sept, 
the defendant had not exercised acts of ownership upon 
the horse. The jury have found that he had, and that 
being so, there was clearly an acceptance of the horse, 
within the meaning of the statute of frauds. Iri Blen- 
kinsop V. Clayton (a), a case similarly circumstanced, the 
Court of Common Pleas thought it a question for the 
jury to determine whether the act done by the purchaser, 
was an act of ownership or not. Chaplin v. Eogers {b), 
is an authority to the same effect. The object of the 
legislature in the statute of frauds, was that there should 
be some act done by the party beyond the mere con¬ 
tract, to make it binding. Here such acts have been 

(6) 1 EaU, 1D2. 


jfeo. 

TEiirxsT 

against 

FmaxEAKs. 


(n) 7 Taunt. 597. 1 B, Moore, 328. 

Yy 


done 
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aa% 

1620» done by the vender with respect to the property pur- 
chased) and admitting them to be equivocal in their 
against nature, still the jury have found by their verdict that 

FfTzoiaAtoi . 

they were acts of ownership; and that being so, there 
can be no doubt that there was an acceptance of the 
property by the defendant, within the meaning of the 
statute of frauds. 

Cross Seijeant, and Milner, contra. The intent and 
meaning of the statute was, that there should be certain 
forms used in order to make a contract binding, or that 
there should be some clear unequivocal act done by the 
vendee, to shew that he had adopted the contract. In 
this case the acts relied upon were at least equivocal. 
This also was a ready money bargain, and the defend* 
ant could have no right to take away the horse until he 
paid the money. They were then stopped by the Court. 

Abbott C. J. The statute of frauds was made for 
wise and beneficial purposes, and ought to receive such 
a construction as will best accord with the plain and 
obvious meaning of the legislature. By the 17th section 
it is enacted, ** that no contract for the sale of goods, 
wares, or merchandizes, for the price of 10/. or upwards, 
shall be good, except the buyer shall accept part of the 
goods so sold, and actually receive jthe same; or give 
something in earnest to bind the bargain, or in part of 
payment; or that some note or memorandum in writing 
of the said bargain,' be made and signed by the parties 
to be charged by such contract, or their agents there¬ 
unto lawfully authorized.” Now in this case there was 
not any earnest given, or any part payment, or any note 
or memorandum in writing. The question, therefore. 


IS 
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is whether the buyer had accepted part of the goods 1830. 
sold and actually received the same. Now the word x»mwect 
accepted imports not merely that there should be a agpinst 

Fxcbguald, 

delivery by the seller, but that each party should do 
something by which the bargain should be bound. I do 
not mean, however, to say, that if the buyer were to 
take away the goods without the assent of the seller, 
that would not be sufficient to bind him. In this case 
payment of the price was to be an act concurrent with 
the delivery of the horse; at any rate there is nothing 
to shew that either party understood that the one was ^ 
to precede the other. Jn the first instance, therefore, 
this was a mere contract between the parties. It is 
urged, however, that there was evidence for the jury to 
find that the defendant had exercised acts of ownership 
as to the horse, on the 20th Sepf. It appears from the 
learned judge’s report, that on that day he came to the 
plaintiff’s house; that he and his servant then rode the 
horse, and that he gave some directions as to its future 
treatment, and it is urged that these acts might be con¬ 
sidered acts of ownership. I am of opinion, however, 
that the defendant had no right of property in the horse 
until the price was paid; he could not then exercise any 
right of ownership. If he bad at that time rode away 
with the horse, the plaintiff might have maintained 
trover. The distinction between, this case and that 
.of BlenUnsop v. Clayton is, that there the contract was 
not for ready money, but the horse was to be delivered 
within an hour, and the defendant treated it as his 
own by offering it for sale; here the express contract is 
for ready money, and the payment of the price is an 
act concurrent with the delivery of the horse. I think, 

there- 
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1820 . 

Tempebt 

against 

Fitzgerald. 


therefore, that the rule for a hew trial must be tnude 
absolute. 

Batley J. This was a ready moUey bar^iii, and 
the purchaser could have no right to take away the 
hbrse until he had paid the price. If the argument oh 
the part of the plaintiff were to prevail, the defendant 
might have maintained an action for the horse without 
paying the price, which would be contrary to the 
express terms of the contract. 


Holroyd J. The object of the statute of frauds was 
to remove all doubts as to the completion of the bargain, 
ahd it, therefore, requires some clear and unequivocal 
acts to be done in order to shew that the thing had 
ceased to be in fieri. Those acts are either that the 
buyer shall accept |)art of the goods sold, and receive 
the same, or give something in earnest or in part pay¬ 
ment, or that the contract be reduced to wtiting. These 
ate all acts that clearly and unequivocally shew that the 
bargain is executed. It is said that the ridihg of the 
hbrse by the defendant on the 20th Septembet', and the 
directions then given, may be considered as acts of 
ownership, and were, therefore, evidence of an accep¬ 
tance of the horse; but at that time the defendant had 
nb right to take away the horse, ^or admitting, for 
the sake of the argument, that the property had been 
changed, still there is no evidence to shew that Tempest 
had ever parted with the possession or control, and if 
he had not, he had at all events a lien for the price, ahd 
the defendant could not be justified in taking it away 
until the pried were paid. In Blenhinsop v. Clapton, 
the horse was to be delivered absolutely witliin an hour, 

and 



IN tSe FiiisT bk Q£b!it(£ IV^ 

dnd tiic purchaser had treated it as his bwli property by 
of&riiig to sell it to another; here, on the other hand, 
thO hoi^e was not to be delivei^ tiU the price was paid; 

Best J. 1 think that to take the case out of the sta¬ 
tute of frauds, there should be some act so clear and 
unequivocal, as to shew beyond all doubt that the pur¬ 
chaser had accepted the horse. There is here ho act 
of that description. This was a ready money bargain, 
and the defendant would, therefore, abquire no pro¬ 
perty in the horse until he paid the price. The acts, 
therefore, done by him on the 20th September, cbiild 
not be acts of ownership, for at that time he had acquired 
tio right to exercise any act of ownership. 

Rule absolute, {a) 


(a) Set Howe v. Palmer, ante, 521. 


Keywoiith against Hill and Wife. 


^ROVER against husband and wife, for a bond and 
two promissory notes. The declaration stated that 
the defendants converted and disposed of the same to 
their own use. Plea, not guilty. After verdict for tlie 
plaintiff, a rule wa/ obtained in last faster terra for ar¬ 
resting the judgment, on the ground that no action could 
be supported against the husband and wife for convert¬ 
ing goods to their own use, inasmuch as the wife could 
acquire no property, and the conversion must be by the 
husband only, and Berry v. 'Nevys {a) was cited. 


m 

1820. 

Tbiucr 

again$t 

FlXtOIBAUb 


Wednesday, 
June 14th. 


Declaration in 
trover against 
husband and 
wife stated that 
tlic defendants 
converted the 
property to 
their own use: 
Held, sufficient 
after verdict. 


(a) Cro, Jac, 661. 


Gf.Jlfar- 
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1820» G* Marriott now shewed cause. There are conflict- 
- inc authorities upon this subject, but the later authori- 

KeVWORTH ° ' n 

(igaimt ties are all in favour of the form of declaration adopted 
in the present case. In Hodges v. Sampson (a), this very 
point was decided in favour of the plaintiff by the Court 
of King’s Bench, after conference with the other judges; 
and Sir W. Jones mentions, in a note, that when he was 
a Judge of the Common Pleas, the judgment in Berry 
V. Nevys was reversed in the Exchequer Chamber, and 
yet he concurred in the judgment in Hodges v. Samp¬ 
son. Draper v. Fulkes (b), is an authority to the same 
effect, and this distinction is there taken in argument, 
that the action of trover is not grounded upon a pro¬ 
perty supposed to be in the defendants, but npon the 
conversion, which is a tort with which a feme covert 
might be charged as well as with a trespass. Baldwin 
V. Marlon (c), and Bidler^s N. P. 46,, are also authori¬ 
ties in point. 

Tindal, contra. In Berry v. Neiys (rf), the Court of 
Exchequer Chamber upon error, held that the conver¬ 
sion must be laid to the use of the husband and not to 
the use of both husband and wife. In Comyn^s Digest, 
tit. Baron and Feme Y, it is laid down that an action 
for a tort done by the husband and wife jointly shall be 
against the husband alone; for the whole shall be in¬ 
tended to be the act of the husband: as in the case of 
trover of goods and conversion to their use. 

Abbott C. J. The question, in this case, arises upon 
a motion in arrest of judgment. The ground of the 

(6) Yelv. 165. 7Jae. I. JS. 2t. 

{( i ) Cro,Jac>66l. 


(tt) Sir W . Jones , 44.5. 
(c) Owm , 48, 


objec- 
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objection is, that inasmuch as a married woman cannot 
acquire property, the conversion of the property .can 
only be the act of the husband, and Ynust be so 
charged. If the allegation in the declaration, that 
the defendants converted tl\p property to their own 
use, necessarily imported an acquisition of property 
by them, there would be considerable weight in the 
objection. It seems to me, however, that that is not 
the necessary import of the expression, for a conver¬ 
sion may be by an actual destruction of the property. 
And if the allegation does not necessarily import that the 
defendants acquired a property, we are bound, after the 
verdict, to consider the conversion to have taken place 
by other means than by the acquisition of property. I 
am, therefore, of opinion that the declaration is suffici¬ 
ent, and that this rule should be discharged. 

Bayley J. It is quite clear that in trespass the hus¬ 
band and wife might be jointly sued. The reason of 
which is, that the action is founded on the wrongful act 
of the defendants. Now, it seems to me, that the action 
of trover is founded on the tort also. The cases cited 
on the part of the defendant proceed upon the suppos¬ 
ition that the conversion could only take place by the 
defendants acquiring a property. It seems to me, how¬ 
ever, that in trover the foundation of the action is not 
the acquisition of property by the defentlants, but the 
deprivation of property to the plaintiffs. If the wife 
were to take up a book, and her husband desired her 
to put it in the lire and burn it, and she did burn it, 
that would be a conversion, and yet the husband and 
wife would acquire no property; so, if a man takes my 
horse and rides it, I may bring trover for the temporary 
conversion. And if there can be any case of a conver¬ 
sion 


087 

18 ^ 0 . 

Kktworth 

against 

Hill. 



m 

1820, 


l^rrwoiiTii 

against 

Hiu. 
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slpn without an ultimate chtuige of p^perty, we are 
l^und, after verdict, io imply that it was such a con¬ 
version as the wife might be guilty of. 

% 

Holboyd J. I am of the same opinion. The ex¬ 
pression that the defendants converted the property, 
does not ex vi termini imply a transfer of the property 
to them. The old cases relied upon by the defendants 
seem to proceed upon the ground |;hat the term “ con¬ 
version” implies a change of property. It must be 
recollected, however, that |;rover will lie for a temporary 
conversion, and of that the wife as well as the husband 
may be guilty. Where, indeed, damages are given for 
the permanent value of the property, it has been held 
that the property becomes changed by virtue of the 
judgment; but if there can be any case in which the 
conversion could be by both, then, after verdict, we 
must intend that that was the conversion proved at 
the trial. 1 am therefore of opinion, that as the alle¬ 
gation that the defendants converted the property does 
not ex vi termini import that they acquired a property 
in it, we arc to intend, after verdict, that the conversion 
proved was one of which the wife might be guilty as well 
as the husband, and therefore that the objection ought 
not to prevail. 

Best J. I am of the same opinion. The argument 
Urged on the part of the defendant assumes that the 
action of trover will lie only in case of a permanent con¬ 
version of the property: but that is not so; for it will lie 
against a person who takes the goods of another and im¬ 
mediately hands them over to a third person. To support 
the action, it is sufficient to shew deprivation on the 

part 
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part of the plaintiifsy without shewing that the defendants ) 820 . 

actually converted the property to their own benefit. In- 

f . „ Kwwmth 

asmuch, therefore, as there may be a conversion without agav^ 

^ Hul* 

acquisition of proper^, I am of opinion thiU after 

verdict this declaration is sufficient. There may''be a 

distinction between, detinue and trover: in the former, 

the plaintiff seeks to recover the goods in specie; in the 

latter, he only asks for damages. 

Rule discharged. 

• 

(a) See Marshe'% case, 1 Leonard, 512. And Isaac v. Clarke, 2 Sul- 
slrodc, 308., per Doddridge J., “ Tf goods are delivered to husband and 
wife, no action of detinue lies against them botli for tliese, but against tlic 
husband alone.” And he cites 38. Kd. 3. fol. 1. And tlie reason of tliis 
is that the wife cannot detain. 


Goodtitle, on the Demise of King, aifalnst 

' ' o June 14th. 


Woodward. 


J^JECTMENT on the demise of several trustees. To entitle joint 
seised of property in trust for the repair of a high- verin ejw^ent 
way, as joint* tenants. Plea, not guilty. The cause STyear to""* 
was tried before Best J., at the last assizes for the county be 

of Leicester, and the only point in the cause was as to 
the sufficiency of the notice to quit. The defendant ants at iiie time 

It IS served ; 

being tenant from year to year; the notice was signed but if the notice 

by one Charles King, and purported to be given by nun agent it is suffi- 

_ ,11 iTTi 1 cient, if his au- 

as agent for all the trustees. When it was served, the thority be sub. 

tenant made no objection to it. In order to shew the 

therefore, 
where such no> 

tico was given by an agent under a written authority, which at the time of the service of the 
notice h^ been signed only by some of the several joint tenants, but afterwards was signed 
by all the others: Held, that die subsequent recognition was sufficient to giVb validity tg 
the authority from the beginning, and that the notice to quit was therefore sufficient. 

authority 
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1820 . authority of the agent who signed the notice (he having 

“ died before the trial) a written authority was produced, 
GoowinLv 

againtt Signed by all the trustees; but it appeared that at the 

WOODWABS. ... 111. 1 

time the notice was served, the authority to the agent 
had only been signed by part of the trustees, and that 
the rest had signed it subsequently. It was objected 
that the authority was not sufficient, because, at the 
time of giving the notice to quit, it was not signed by 
all the trustees. The learned'Judge inclined to think 
that the subsequent recognition of the authority of the 
agent was sufficient. It was stated, however, that in a 
late case the Court of Common Pleas had ruled other* 
wise, and in deference to that authority he directed a 
nonsuit, with liberty to the plaintiff to move to enter a 
verdict. A rule nisi having been obtained for that pur¬ 
pose in last Easter term 

Clarice and Adams now shewed cause. At the time 
when ^this notice was delivered to the tenant, the agent 
who signed it had authority only from some of the 
plainti£&. It is true that the rest subsequently signed 
it ; but JRig/it and CiUhell (a) is an authorii^ to shew that 
a notice signed by two out of three joint-tenants is 
not sufficient, and that a subsequent recognition by the 
others will not do. 

Phillipps and G. Marriott, contra. There is a dis¬ 
tinction between a notice to quit and an authority to 
an agent to give such notice. If the trustees had not 
employed an agent, but had given the notice themselves, 
all must have signed it; and if any one had omitted to 


(a) 5 East, 491* 


sign 



IN THE First Year of GEORGE IV* 


691 


sign It would have been insufficient, for the reason 
given in Bight and Cvthell^ viz. that the tenant is entitled^ 
to such a notice as he could act upon with certainty at 
the time it is given. But here a person was df 2 )Uted 
to give a notice in the name of the trustees, and a sub¬ 
sequent recognition of his authority, by all the trustees 
signing it before the ejectment, gives validity to the 
authority from the beginning. The reasoning in tlie 
case of Bight and CtUheU does not apply; for the written 
authority need not be shewn to the tenant when the 
notice is delivered; for he can derive no information 
from the notice, whether the authority has been signed 
by all or by what number of the lessors of the plaintiffi 
There is no reason, therefore, why the recognition by 
the lessors of the plaintiff before the ejectment should 
not have the effect of giving validity to the authority. 
The maxim of law applies to this case, “ Omnis rati- 
habitio rctrohabitur et mandate mquiparatur.” And on 
this principle an entry on land, made by a person with¬ 
out authority, on behalf of an heir at law, to take Advan¬ 
tage of a condition, is a sufficient entry, if assented 
to afterwards by the heir. Co. Litt, 258. a., Fitchet 
V. Adam (a), and Trevillian v. Pine (^), are authorities 
in point. 


1820 * 

COOSTIXU! 

^joibut' 
VfooWAVa, 


Abbott C. J. I am of opinion that the occupier, 
having received notice to quit, purporting to be given 
on the part of all the lessors of the plaintiff had then 
such a notice as he could act upon with certainty at the 
time it was given; the inconvenience, therefore, con¬ 
templated in Bight and CutheU does not arise in this case. 


(a) 2Stra, 1228. 

Voi. Ill* 


(b) 11 Mod. 112. A Ci Salh 107. 

Z z The 
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1820. 


Goodtitee 

against 

Woodward. 


FrUlay, 

June 16th. 

In covenant by 
lessor a»ainst 
lessee upon a 
lease reserving 
an increased 
rent for every 
acre of certain 
lands converted 
into tillage, tlic 
jury by their 
verdict having 
given datnages 
for the actual 
injury sustained 
instead of the 
increased rent, 
the Court will 
not refuse the 
plaintill'a new 
trial, on the 
ground that 
the verdict was 
consistent with 
justice; second-, 
ly, the Judge 
having ex¬ 
pressly directed 
the jury to find 
damages to the 
amount of the 
increased rent; 
the Court 
granted tlienew 
trial witliout 
payment of 
costs. 


The only question is, whether the agent had authority 
to give the notice: and I am of opinion that the maxim 
of law << Omnls ratihabitio retrohabitur ct mandate 
fl&qui|H£bttur” applies here, and that the subsequent re* 
cognition by all the lessors of the plaintiff gives e&ci 
to the authority. 

Rule absolute. 


Farrant and Another against Olmius. 

^OVENANT by lessor against lessee. The lease set out 
in the declaration contained, besides a common re¬ 
servation of a certain fixed annual rent, the following 
reddendum: ** yielding and paying the further yearly rent 
of 50/. for every acre of certain fields therein described as, 
at the time of the lease^ being ploughed up, which should 
not for three years before the expiration or other deter¬ 
mination of the demise be laid down for grass, and so 
kept down during the remainder of the term; and also, 
for every acre of the lands and hereditaments thereby 
demised, except the said fields mentioned in the former 
reservation, which the defendant should plough, dig up, 
or convert into tillage, the yearly rent of 50/. per annum 
for every acre." There were also covenants for repair¬ 
ing, and for delivering up the premises in repair. The 
breaches assigned were, first, for delivering up the pre¬ 
mises out of repair; secondly, that the defendant did 
not, three years before the expiration of the term, lay 
down the fields mentioned in the first reddendum for 
grass, nor continue the same so laid down for the 
remainder of the demise^ whereby the defendant became 

likbie 
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]kble to pay at the rate of 50Z. per annum for evety acte 
of the same; thirdly, that the defendant, in the years 1816, 
1817,1818, and 1819, converted into tillage fifty acres of 
the lands, being other and different from the fields men¬ 
tioned in the former covenant, and kept and continued the 
same so concerted into tillage until the termination of 
the term, whereby the defendant became liable to pay 

50/. per annum for every acre of the said last-mentioned 

_ < 

lands. The defendant pleaded several pleas, taking 
issues upon the several breaches. At the trial before 
Richards C. B., at the last assizes for the county of 
Kent, the plaintiff' proved that the premises were de¬ 
livered up at the end of the term out of repair; and 
he also proved that the defendant had not, within three 
years before the termination of the term laid down 
for grass, any of the lands mentioned in the first redden¬ 
dum. His counsel, however, stated, that in that respect 
he would only take a verdict for one half a-year*s in¬ 
creased rent. It was then proved that the defendant 
had converted into tillage, during the last four years of 
the term, such a quantity of the lands mentioned in the 
other reddendum as, at the rate of 50/. per acre per 
annum, would entitle him to the increased rent of 
1550/. ; but it appeared that the actual damage to the 
land did not amount to that sum. The learned Judge 
directed the jury to find such damages for the breach 
of the covenant to repair, as in their judgment would 
be a compensation to him for the actual damage he had 
thereby sustained; and as to the other breaches, he 
directed the jury that the plaintiff was entitled to recover 
damages at the rate per annum mentioned in the red¬ 
dendum, and therefore he directed tlie jury to find half a 
year’s rent for the land not laid into grass, and 1550/. for 

Z z 2 the 
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the land converted into tillage. The jury brought 
in a verdict for llOOZ. damages; and being desired by 
the learned Judge to reconsider the same, and to specify 
hoiv much they allowed for the repairs, and how much 
for the land, they stated that they foifiid 500/. damages 
for the repairs, and 600/. in respect of the injury done 
to the land. In Easter term Marryat obtained a rule 
nisi for a new trial, on the ground that the jury were 
bound to give the increased rent. And now 

Chitty and Thesiger shewed cause. The Court wiD 
not set aside this verdict if they can see that justice has 
been done. The plaintiff seeks to recover, not only a 
compensation for the actual injury he has sustained, but 
a gross sum reserved as stipulated damages, in the event 
of certain things being done. The jury have given him 
a compensation for the actual damage he has sustained, 
and their verdict is therefore consistent with the justice 
of the case. In Smith v. Framjpton {a) the Court refused 
to grant a new trial where there had been a verdict for 
the defendant in an action for negligently keeping his 
hre, by which plaintiff’s house was burnt, on the ground 
that it was a hard action. In Farewell v. Chqffey {h) 
Lord Man^ld said that a new trial ought to be granted 
to attain justice, but not to gratify litigious passions upon 
every point of summum jus: here the plaintiff insists 
upon summum jus. And he also cited Deerly v. The 
Ihichess of Mazarin{c), and Cox v. Kitchen (d), as 
authorities to shew that the Court will not set aside a 
verdict against law, if consistent with the justice and 
conscience of the case. 

(i) 1 Surf. 54. 

(t/) Bos. 4E- Putt. SS8. 

Marryat 


(a) 1 lA. Baym, OSt 
(r) 3 Salk. 645. 
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Marryat and BamewaUt contra, were stopped by the 
Court. 

Abbott C. J. The jury, in this case, have ^ven by 
their verdict a compensatibn for what they consider to 
be the actual damage sustained, when, in point of law, 
they ought to have given the increased rent. It is said, 
however, that the Court ought not to disturb such a ver¬ 
dict, because it is consistent with justice. If that argu¬ 
ment, however, were to prevail, it would encourage juries 
to commit a breach of duty by finding verdicts contrary 
to law, and would enable them to set aside the contracts 
of mankind. There certainly is nothing unreasonable 
in a landlord stipulating that particular lands shall not 
be converted into tillage at all, and that in case that 
be done, a large sum shall be paid by way of stipu¬ 
lated damages. In this case, there is an express 
contract for stipulated damages, and the jury haie 
given a verdict for arbitrary damages. I am there¬ 
fore of opinion that there should be a new trial. 

Chitty then urged, that inasmuch as this was a mis¬ 
take of the jury, the rule could only be made abso¬ 
lute on payment of costs; but the Court said, that 
inasmuch as the jury had found their verdict con¬ 
trary to the express directions of the learned Judge, 
in point of law, the rule should be made absolute 
generally. 

Rule absolute, {a) 

(a) At the Summer assizes the defendant tendered evidence to shew 
that the actual damage to the land was less than the sum clmmed as in¬ 
creased rent; but yfdiott C. J. rejected tlie evidence, and titc plaintiff 
recovered the increased rent. 
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In an action 
brought against 
the shcrifT for 
money levied 
under a fi. fa. 
without any 
previous de¬ 
mand. the 
Court will stay 
the proceeding, 
upon payment 
of the sum le¬ 
vied, without 
costs. 
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Jefferies against Sheppard, Esq. 

^HIS was a rule calling on the plaintiff to shew cause 
why, on payment of 36/, without costs, proceedings 
should not be stayed. The defendant was late sheriff pf 
the county of Gloucester, and in Michaelmas term last 
a writ of fi. fa. was directed to him in an action at 
the suit of the present plaintiff, indorsed to pay 36/. 
In Hilary term the sheriff was ruled to return the 
writ, and returned fieri feci. Upon which the plaintiff 
brought an action for money had apd received, to 
recover the amount of the levy. The rule was obtained 
on an affidavit from the under-sheriff, stating that he 
had always been ready to pay the money to the plain¬ 
tiff, and that the present action had been commenced 
without any demand of the money having been pre¬ 
viously made. 

Marryat, for the plaintiff^ contended that the Court 
oujrht not to interfere. 

Abbott C. J. For the protection of sheriffs who act 
with good faith, I think we ought to interfere, and to 
stay proceeding?^ where an action like this is com¬ 
menced without a previous demand of the sum levied; 
and we think the sheriff has come in time to make 
this application. 

Per Curiam, , Rule absolute. 


Campbell for the defendant. 
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Chalmers, Assignee of Lloyd, a Bankrupt, wcdiuoay, 

~ June 21st. 

against Page. 

yY^SUMPSIT upon a special contract between Lloyd certain policies 
and the defendant. Plea, general issue. At the fongh'^o 
trial of the cause, at the Guildhall sittings after last Mi- 
chaelmas term, before C. J., a verdict was found as a ‘cc.nity for 

for the plaintiff for 9 4G?. Gs., subject to the opinion of at a banker’s, 

* ^ i?., who was 

this Court, upon the following case. In the year 1811, acquainted with 

, . , . -I j these circum- 

certain policies of insurance, upon which a loss had stances, after- 

happened, were put into the hands of the defendant, by des7re’of^/!° 

James Lloyd, the bankrupt (being the person interested) ””4^ 

in order that the defendant might procure the under- 

writers to adilist the loss, and might collect the money //• 

^ ^ pay III the 

from them ; and upon this occasion, bne John Air, an amount which 

he might re- 

underwriter for 200/., adjusted the loss, and cancelled ccivc at the 

his name on the policy, but did not pay the amount of A.'s account 

his subscription to the defendant, nor did the defendant S^undi-’”” 

render an account thereof to James Lloyd.^ After this 

adjustment and cancellation, the policies were delivered, '41’‘ 

bv the defendant, to Lloyd, and he, before the month of ceived the sum 

October, 1812, and before his bankruptcy, deposited the having become 

^ 1 v • t 1 bankrupt, and 

same with Messrs Prescott, Grote, and Co., his bankers, being then in- 

as security for monies advanced or to be advanced. a^lmgerLm,'” 

On the 9th Octohei-, 1812, Prescott and Co. had a lien fu‘,,d“o p^y 

on the policies, to the amount of S'lS/. 16s. Bd., which 

debt was never lessened before Llxnjffs bankruptcy. On that the 

the snid 9th October, the defendant, who then was ac- could not (even 

with the assent 

quainted with the lieR which Messrs. Prescott and Co. of the hanker) 
had upon the policies, wrote the toliowing letter to the action against 
bankrupt, dated 9th October, 1812. “ In compUance ^hShi. 

7 j 7 .* with 
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with your wishes, 1 will take the policies on the Jffe^e 
for 3550/., and endeavour to settle with the underwriters 
fi>r their subscriptions. The amount I may recover on 
the aforesaid policies, I will engage to pay over to 
Messrs Prescott, Grote, and Co., for your account.” In 
pursuance of this letter, the policies were placed in the 
hands of the defendant, and he afterwards, and before 
the commencement of the action, received from several 
of the underwriters divers sums, amounting to 949/. Gs., 
and also received from Air 200/., at which Air had ad¬ 
justed the loss upon the cancellation of his nhme. At 
the time when the defendant receive the policies in 
pursuance of his letter, he had a claim upon Uqyd to an 
amount less than the whole sum subsequently received 
by him upon the policies; but Lloyd afterwards be¬ 
came further indebted to him, so as to render his claim 
greater than the amount of those sums. On the 6th 
February, 1816, a commission issued against Lloyd, 
under which the plaintiff was chosen assignee. The de¬ 
fendant claimed to be allowed the debt due to him 
from the bankrupt, .against the suras received by him on 
the policies. The present action was brought by con¬ 
sent of Prescott and Co., and the question for the opi¬ 
nion of the Court was, whether the plaintiff had a 
right to maintain the present action for a breach of 
the agreement contained in the said letter of October 
9th, 1812, and whether the counter claim of the defend¬ 
ant was an answer to such action, or any part of the 
demand ought to be recovered. The case was argued 
in last Hilary term by 

F. Pollocic for the plaintiff. The question is, whether 
the plaintiff, as assignee of Uoyd, can maintain this 

action 
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action, and whether, if he can, the defendant is not 1820. 
entitled to the set-oiF claimed by him. Whenever a ——• 

J 1 • . 1 . C«AI.M*»S 

trader has an interest in a contract, that interest passes aiaaut 
to his assignee, in case he becomes a bankrupt, and the 
assignee must sue upon that contract. This doctrine 
may be found in Winch v. Keeley (a), and Carpenter v. 
Mamell{b)y where the rule laid down is, that property 
in which a bankrupt has only a trust estate, does not 
pass to his assignees; but wherever there is an interest, 
it does. Now here, admitting that, as far as Prescott 
and Go’s, debt is concerned, the bankrupt is to be con¬ 
sidered as a trustee for them ; it is clear, that as to the 
surplus, he is himself interested. The whole, therefore, 
passes to his assignee, who must bring the action, and 
having recovered the property, the assignee will be in 
the situation of a trustee for Prescott and Co., as far as 
their debt extends, and will hold the remainder for the 
general benefit of the whole body of creditors. Then, 
secondly, the defendant is not entitled to a set-off; for 
he has, by his own special agreement, deprived himself 
of it. In his letter, he expressly undertoo^to pay over 
the amount he might receive to Prescott'and Co. for the 
account of JJoyd, He knew of the lien which Prescott 
and Co. had upon the policies, and with that knowledge 
made this promise. In Fair v, M'lvet' (c), the set-off 
was refused, because, in that case the defendant was 
not the bonii fide holder of the bills sought to be set off. 

Here there wjis no mutual credit; for there was no de¬ 
posit of property, nor any interchange of liability. The 
policies were put into the defandant’s hands upon a 
special agreement, which he has violated. He cannot, 

(o)ir.R. 619. ( 6 ) 3 ^. 4 -P.40. (c) 16 £astj ISO. 

there* 
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therefore^ be entitled to a set-oif, and ought not to be 
in a better situation than he would have been in case 
Llm^d had not been a bankrupt. 

coptra. It is admitted, that where the bank¬ 
rupt is a mere trustee, no interest passes to his as¬ 
signees. Here, then, the plaintilF is in this situation; 
if Prescott and Co. have a right to part of this money, 
the assignees, as to that, have no right to sue. If the 
other part is the property of the bankrupt, as to that, 
the defendant has a right of set-oif; for that right of 
set-off is expressly given by the S G. 2. The assignees 
have no right to recover that which will not be divisible 
iiltimately amongst the general body of creditors. The 
only promise by the defendant in this case is, that he 
will pay over to the bankrupt’s account what ho may 
collect under the policies. Even if no bankruptcy had 
not intervened, the defendant would have had a right of 
set-off. In Atkinson v. Elliott (a), the bankrupt being 
indebted in two sums, for goods sold, in the first of 
which the credit had expired, and in the second not, 
gave a bill of exchange exceeding the whole amount of 
the first goods, and the defendants expressly agreed to 
repay him the overplus; yet in that case they were al¬ 
lowed a set-off, in respect of the second parcel of goods. 
That case was one of an express contract, and is very 
similar to the present. The cases of Lcchmere v. Hmxh 
kins (6), Cornforth v. Rivctl (c), Smith v. Hodson (</), and 
Eland v. Karr (e), arc to the same effect. In the last case, 
there was the additional circumstance, that the goods 


m 
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(a) 7 T. R. 378. 
(c) 2 M. 510. 
(ff) 1 East, 375. 


(b) S Esp. 625. 
(d) 4 T.R. 135. 
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bad been fraudulently obtained. The case of Fair y. 
M*Iver turned on the ground of fraud only. 

F. Pollocki in reply. The contract was entire, and 
cannot be severed; and if the bankrupt be interested in 
any part, the assignee may maintain this action. The 
cases cited are distinguishable, on the ground, that here 
the contract between the parties expressly excludes the 
defendant from his set off 

Cur adv, tmlt. 

The judgment of the Court was now delivered by 
Abbott C. J., who, after stating the case, proceeded 
thus. Upon tlic argument in this case, it was con¬ 
tended, on tlie part of the defendant, that, considering 
this letter of the defendant to be an agreement entered 
into by him, for the benefit of Prescott and Co., the 
interest in the contract and the right to sue, would not 
pass under the commission to the assignee of the bank¬ 
rupt; and if so, the plaintiff could not maintain the 
present action; or if it is to be considered as an agree¬ 
ment for the benefit of the bankrupt, then, in that view, 
although the assignee might sue, yet if he did, the de¬ 
fendant, under the statute of 5 G. 2. c. 28., would be 
entitled to set off his ilemand on the bankrupt. The 
defendant is, therefore, put in this dilemma, by the argu¬ 
ment : either he is not competent, by law, to maintain 
this action, or, if he is competent, the defendant has a 
good answer to it. It is not necessary for us to say, 
whether Prescott and Co. could maintain an action 
against the defendant, because they are not before us; 
and, although the case has stated, that the action by 
the assignee was brought with their consent; yet still 
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1820. no judgment which wc could give on this record, would 
be at all binding on them. We are of opinion, that 

OuAXtMJcJftS 

against the plaintiff is placed in the dilemma which 1 have be¬ 
fore mentioned, and, consequently, that in either view 
of the case, there must be judgment of nonsuit. 

Nonsuit entered. 


wedw^y, Lewis, Gent, against Clement. 

Jutte 21st. * o 


Declaration for 
a libel concern¬ 
ing the plaintiff 
in his profession 
as an aitorneyt 
The libel began, 
shameful con¬ 
duct of an at¬ 
torney,” and 
then proceeded 
to give an ac¬ 
count of pro¬ 
ceedings in a 
court of law, 
which contained 
matter injurious 
to the plaintiff’s 
professional 
character. The 
defendant 
pleaded tliat 
the supposed 
libel contained 
a true account 


J^ECLARATION by plaintiff, an attorney, stated 
that before the publishing of the libel he had been 
retained and employed by one Wm. Cartel' as his attor¬ 
ney, and that the defendant, intending to injure him, 
did compose, print, and publish, in a public newspaper 
called The Observer^ the following libel concerning the 
plaintiff in his profession, and concerning his conduct 
in the proceedings on Ixjhalf of Wiiu Carter: In- 

“ solvent Debtors Court — Shamejul conduct of an at- 
“ toniey. Eades and Wood v. Carter — Wm, Carter^ 
“ the insolvent, an elderly man, by trade a carpenter, 
who resided at Ramsgate, and possessed a house and 
“ garden, exceeding 5007. in value, was opposed in 


of the proceed- « jjjg discharge by Mr. Heath on the part of his cre- 

courtofiaw: (( ditoi'S. The ground of yLv. Heath* ^ opposition was 

Held, after ^ ° 

verdict for the « that thc insolvent had put his clients, the opposing 

defendant, . i , , 

tiiatUiepica ** Creditors, to considerable expense in defending two 

was bad, inas- # 
much as the 


words “ shameful conduct of an attorney” formed no port of the proceedings in the court 
of law, and that the plaintiff was therefore entitled to judgment. 

Q.uiere, Whether it be lawfnl to publish proceedings of a court of law containing matter 
defamatory of a person neither a party to the suit nor present at the time of the enquiry. 


** actions, 
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actions, brought by them for goods delivered and 
« received, and for bringing a bill of error after the 
“ verdict had been given against him, which put them 
“ to a further expense; and also for wasting his effects, 

“ by giving a warrant of attorney, and mortgage of* 
his house, to his solicitor, Mr. Lewis, of Rgmsgate, 

“ and thereby defrauding the remainder of the cre- 
“ ditors by such an undue preference.” The libel 
then proceeded to give the substance of tlie speeches 
of counsel and the examination of the insolvent, which 
contained matter reflecting on the plaintiff’s conduct 
as attorney, and concluded by stating, that the Judge, 
Mr. Serjeant Bmnington, deprecated in strong lan¬ 
guage the conduct of plaintiff and suggested to Mr. 
Heath that in such a flagrant case they ought to apply 
to the Court of King’s Bench — upon the subject of 
Ijewis*s conduct. Plea, first, not guilty; second, that 
William Carter had been imprisoned and detained in 
custodv for debts due to Lades and Wood ; that William 
Carter appeared before the insolvent debtor’s court as 
an insolvent debtor seeking his discharge from im¬ 
prisonment; and that upon that occasion G. H. Esq,, 
as counsel for Lades and Wood, publicly in the court 
opposed the discharge of Carter from imprisonment; 
then stating, as such counsel, publicly in and to the 
same Court, as follows: ** It then set out his statement, 
as well as that of the opposite counsel, the insolvent’s 
examination, and the observations of the Judge in the 
words of the libel, and concluded by stating that the 
insolvent debtors’ court was and still is a public court 
of justice of our lord the king, and that the libel in 
the declaration mentioned was and contained a faithful 
and true account of the several proceedings so had in 

the 
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l820i the same as afoi'csaid bn the occasion afotesaid. Re- 

■■ plication, that the defendant published the same of his 

Lewis 

against owtt wrong. The cause was tried before Abbott C. J, 
Climsst. Sufaimer assizes, 1818, for the county of 

when the jury found a verdict for the defendant on 
the justification. Marryat, in Michaelmas term, fol¬ 
lowing obtained a rule nisi for entering judgment for 
the plainti£^ on the gjround that the picas were insuffi¬ 
cient. First, because it is not lawful to publish what 
passes in a icotitt of justice, if it be defamatory of an¬ 
other who is neither a party tb the suit nor present at the 
enquiry; secondly, because the pleas do not purport to 
set out the very words used, but only the effect of them; 
and, thirdly, because they only go to that part of the 
libel which purports to contain the statement of what 
actually passed in the court, and do not justify the 
comment with which it was accompanied, viz. shameful 
conduct of an attorney. 

Adoljihus and Platt now shewed cause. The objec¬ 
tions to the pleas arc: first, that in point of law this 
publication of the proceedings of a court of justice con¬ 
taining matter defamatory is not justifiable; and, se¬ 
condly, t;hat at all events the particular justification on 
this record is insufficient. The object of the law in re¬ 
pressing slander is twofold, first to preserve to indivi¬ 
duals their good fame, and secondly, to prevent those 
breaches of the peace which the publication of slander¬ 
ous matter has a natural tendency to produce. It is not 
merely because a publication gives pain and produces 
a serious injury to another, that it is therefore actionable 
or indictable; for a severe or ludicrous fcriticism on the 

works 
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works of an author is not actionable, CaHr and Hood, (a) 
In Ldmb’s case, it is laid down, ** that every one whb 
shall be convicted shall be a contriver of the libel or 
procurer of the contriving of it, or a malicious publisher 
of it, knowing it to be a libel; for if one reuds a libeli 
that is no publication of it, or if he hears it readj it Is 
no publication of it; for before he reads or hears it he 
cannot know it to be a libel: or if he hears or reads it 
and latighs at it, it is no publication of it: but ifj after 
he has read or heard it, he repeats i^ or any part of it, 
in the hearing of others, or after that he knows it to be a 
libel, he reads it to others, that is an unlawful publica¬ 
tion of it, or if he writes a copy of it and does not 
publish it to others, it is no publication of the libel: for 
every one who shall be convicted, ought to be a contriver, 
procurer, or publisher of it, knowing it to be a libel.” 
In this case of the supposed Hbcl, the defendant, when he 
first heard the subject matter in the insolvent debtors* 
court, did not know that it was a libel, and he was 
neither an inventor or a contriver, and therefore the 
publication is not actionable. There are authorities to 
shew that it is lawful to publish proceedings in courts of 
justice in a candid, fair, and impartial manner^ nay, not 
only that they may be published, but that they may be 
animadverted upon. Bex v. Hart and White {b) and 
Curry v. Walter (c) are authorities in point. In the latter 
case. Lord C. J. Eyre held, that a bona fide report of 
what passed in a court of justice was not actionable, and 
he is reported to have told the jury that although what 
was contained in the paper, might be very injurious to the 
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(c) 1 £s|>. 457- 


(6) 1 Cavipb.539, 
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character of magistrates, he was of opinion, that, being 
a true account of what took place in a court of justice, 
which is open to all the world, the publication was 
not unlawful; and the Court of Common Pleas con¬ 
firmed that opinion. Bex v. Fisfier (a) is an authority 
to the same effect. The reason for allowing such 
publications is thus given by Lam-ence J., in Bex v. 
Wright {b) ; “ The general advantage to the country, 
in having these proceedings made public, more than 
counterbalances the inconveniences to private persons, 
whose conduct may the subject of such proceedings. 
The same reasons, also, apply to the proceedings in 
parliament. It is of advantage to the public, and even 
to the legislative bodies, that true accounts of their 
proceedings should be circulated; and they would be 
deprived of that advantage, if no person could publish 
them without being published as a libeller.” In Bex v. 
Creeoey{c) it was held, that a member of parliament 
may be indicted for publishing a report of his speech 
delivered in that house, if it contained libellous matter, 
although the publication were a correct report of such 
speech, and be made in consequence of an incorrect 
copy having appeared in the newspapers. So also, if a 
party publish a highly coloured account of judicial 
proceedings, with observations upon what passed in 
court. Stiles v. Nokes, {d) These are exceptions to the 
general rule, and do not establish, that, because every 
thing may not be published, nothing shall be published 
at all. In all such cases, it must be a question for the 
jury, with what mind the party published the statement 
complained o^ whether he did it with a view of fairly 


(a) 2 Camph. S6S, 
(c) 1 M. 4^ S. 275. 


(»} 8 7. n. 299i 
(d) 7 £att, 495. 


com- 
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communicating to the public a true account of the pro^ 
ceedings or not. The circumstance of the plaintiff’s 
not being a party to nor present at*the discussion which 
took place in the insolvent debtor’s court, and, therefore, 
having no means of proving the contrary of what was 
asserted to his prgudice, cannot vary this case. For if 
the plaintifPs conduct gave rise to the discussion, he 
could have no reason to complain of what took place. 
The same objection would apply, in all cases where the 
conduct of a third party gives rise to the cause. In cases 
of usury and gaming, the discussion usually arises from 
the conduct of a person not a party to the cause* If the 
plaintiff’s conduct was necessarily inddental to the dis¬ 
cussion then before the Court, it was impossible to avoid 
enquiring into it, and it was equally impossible to give 
a true account of what took place, without stating that 
which related to him. The second objection is, that 
the pleas apply only to the effect of what had passed 
in the insolvent debtora’ court, without stating the words 
used. But if it be lawful to publish the proceedings 
of a court of justice, it must be so to publish the sub¬ 
stance and effect of those proceedings; for it is impos¬ 
sible to give the very words used, and the defendant 
has justified in the words of the libel. Thirdly, the 
comment which is contained in the title, “ Shameful 
conduct of an Attorney,” is warranted by the facts dis¬ 
closed by the report. And, if the facts which justified 
that comment, were a legal publication, it follows, that 
the comment itself is equally so. 
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M.ai'vyat and Chiiti/y COhtra. This statement, whicll 
consists of the supposed observations of the Judge of 
the Court, of the counsel on both sides, and of the evi- 
VoL. III. 3 A dence 
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J820» dcncc of the insolvent, is not a privileged publication, 

■ because it contains matter defamatory of a third person, 

Lxvru 

agauut not a party to the suit, nor present on the enquiry, and, 
consequently, not then in a condition to enter into his 
own justification. A party is not entitled to publish any 
matter, merely because it passes in a court of justice, 
without enquiring into its truth or falsehood. The right 
claimed, appears to have taken its rise, from the privi¬ 
lege that is allowed in courts of justice. In the course 
of legal proceedings, theafiidavit of a party, even though 
it contain matter reflecting upon the character of an¬ 
other person, is privileged, if material to the question 
before the Court* The same privilege is allowed to a 
person presenting a petitimi. to the House of Com¬ 
mons: so also to members of both Houses of the 
Legislature, speaking in parliament, or to a witness 
upon examination, although his evidence may be calcu¬ 
lated to injure the character of a third person. In all 
these cases, however, the privilege is allowed from the 
necessity of allowing a free discussion and examination 
of matters either in parliament or in courts of justice. 
The privilege, however, goes no further j for it is not 
competent to a man to print and publish elsewhere matter 
thus privileged in the pHace where it is delivered. Thus, 
also, counsel arc privileged, from the necessity of permit¬ 
ting a free discussion for the interest of their clients; if 
they were, however, to repeat out of court defamatory 
language which they spoke while in the discharge of their 
professional duty they would be liable to an action. It 
has been expressly decided that a member of parliament 
is not justified in printing and publishing a speech which 
he had delivered in parliament, even though the object 
of the publication was to correct a mis-statement which 

had 
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had beeh made of that speech; Mex v. Creeo^, {a) It 
has also beeh held, that if a man distribute printed 
copies of a petition beyond those printed for the lloiise 
of Commons, he is liable to an 'action, if the petition 
contained libellous matter; Tjdkd ▼. (j) In this 

case, there clearly was no necessity for publishing tliis 
statement; and, therefore, it is not privileged. The 
first attempt to publish a libellous statement of what 
passed in a court of justice occurred in l79^> in the 
case of Currie v. Waller, But in that case no judgment 
was ever pronounced. The case of Bex v. Wrtgfil only 
shews that the Court will not grant a criminal information 
for publishing a report of a committee of the House of 
Commons reflecting on the tharacter of an individual. 
Admitting, however, the necessity for the publication of 
proceedings of courts of justice, there could be no ne¬ 
cessity to give the names of the parties, or to give a 
slanderous title to the publication. These pleas are 
also bad, because they do not affect to give the precise 
language used on the occasion to which it relates, for ' 
they only state — ** the counsel suggested — the wit¬ 
ness persisted — and, the Judge deprecated.** —- It is 
incumbent on a person who justifies the repetition of 
slander to give the precise words in which the slander 
was uttered, in order to furnish the person slandered 
with the means of bringing an acHion against the person 
whose slander he repeated. The pleas are also defective, 
because they do not justify the whole of the publication : 
for there is no justification of the words — ** Shameful 
conduct of an attorney.” , 


1836 . 

Lxwn 

againtt 

Cifiaais. 


(a) 1 M. 275. vide Ilex V. Lcrd Abingdon, 1 Emu N. P. C. 22G. 
{jb) 1 Levingf 240. 
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1820 * Abbott C« J* now delivered the judgment of the 
Lwm Court. This was an action for a libel, which professed 
agabut to Contain a narrative of the proceedings of the court 

CUHSHXS. , r o 

of insolv^t debtor^ on the application of a person of 
the name of Cartert to be discharged from imprison¬ 
ment. It begins, « Shameful conduct of an Attorney,’* 
and then proceeds with a detail of the speeches of 
counsel, the examination of the insolvent, and the ob¬ 
servations of the Judge. The defendant pleaded that 
the supposed libel contained a correct account of what 
actually passed in the court on the occasion alluded to. 
Issue was joined, and a verdict was found for the de¬ 
fendant. An application was made to the Court, by the 
plaintiff, that he might have judgment, notwithstand¬ 
ing the verdict, on the ground that the pleas were bad 
in point of law. The matter was argued before us at 
Se^eants* Inn, and we are all of opinion, that the pleas 
are insufficient. The question, whether a person may 
publish a correct narrative of proceedings in a court of 
justice, which contains matter de&matory of a third 
person, not a party to the suit, it is not necessary to 
decide, because, in this case, the narrator has not con¬ 
fined himself to what actually passed in court, but has 
prefaced the statement with the words ** Shameful con¬ 
duct of an Attorn^.” He has, therefore, taken upon 
himself to make that afi^adon concerning the plaintiffi 
We think, therefore, the pleas are bad, and that 
there must be judgment for the plaintiffi, notwithstand¬ 
ing the verdict, 


Judgment for the plaintiffi 
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1820. 


Grvmbrei^i, against Eppebi 

^H£ Vice-Chancellor sent the following case for the 
opinion of the Court: 

By indenture of lease dated 2?th Octobet', 1*796, made 
between the warden and poor of the hospital of the Holy 
Trinity in Croydon^ in the county of Surrey^ of the found¬ 
ation of the most reverend Father in God John Whit- 
gijt^ some time Lord Archbishop of Canterhuryy of the 
one part, and Samuel Shore and Joseph Pricct surviving 
executors of Bichanl Sherbrooke^ deceased, of the other 
part, in consideration of the surrender to be cancelled 
of a former lease of the premises after-mentioned, there¬ 
tofore granted to Shore and Price by the warden and 
poor, for a term of years not then fully expired, (being 
a term which, if not surrendered, would have expired on 
29th September^ 1803); as also, in consideration of a 
competent fine to them paid by Shore and Price^ the 
ivarden and poor demised, granted, and to farm let, to 
Shore and Price, certain land and premises in the inden¬ 
ture described, to hold to them, their executors and ad¬ 
ministrators, from Michaelmas then last for twenty-one 
years, at the yearly rent of 157. At the time when the 
lease of 27th October, 17^6, was granted, the term in the 
prior and then subsisting lefuse was vested in Shore, 
Price, and William Hood, as assignees of the term granted 
by such lease; and such assignment was made to theni 
upon the trusts of the will of JB. Sherbrooke, in conse¬ 
quence of the death of another executor, and Hood did 
not join in the surrender of the pre-existing lease. By 
indenture 15 th ilfay, 171 ^ 8 , between Price, and 

3A 3 flood. 


A lease by tlie 
warden and 
poor of an hoa- 
pital. under the 
corporation seal, 
made before the 
expiration of a 
former lease, to 
a lessee, who 
then had only a 
part interest in 
the first lease, 
but to whom 
the entire in¬ 
terest was as¬ 
signed within 
three years af¬ 
terwards, is 
binding upon 
the succeeding 
warden and 
poor of the hos¬ 
pital. 
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Hood, of the one part, and Maty Wilkes of the other 
part, Shore, Price, and Hood assigned to J^dary Wilkes 
(inter alia) all the same closes or parcels of land, to hold 
to her for the residue of the term, subject to the rents 
and (covenants contained in the lease. By indentnre 
dated 21st Jtme, 1800, between Marj^ Wilkes of the first 
part, Thomas Inane of the second part, and John 
WdinefmrigU of the third part, Mary Wilkes, for the con* 
sidcrations therein mentioned,'(by virtue of a licence from 
the warden and poor of the hospital, and by the ap¬ 
pointment of Irvine,) assigned the said lands and pre¬ 
mises to Wainemright, for the residue of the said term, 
and of all the terms to be obtained thereof upon trust: 
as to four undivided six parts thereof^ in trust for 
Irvines as to one other undivided sixth part thereof, in 
trust for one Miriam Garrard^ widow, her executors, &c.; 
and as to the remaining one undivided sixth part thereofi 
in trust for the executors or administrators of Joseph 
Kaye, On ^\s\. January, 1801,'£z^e’s interest was duly 
assigned to Jmne .• and in 1805, Mrs. Gar¬ 

rard’s interest was also assigned to him, and Waineooright 
then conveyed the legal estate to him. By indenture 23d 
February, 1804, made between the warden and poor, by 
their corporate description, of the one part, and hvine 
of the other part, in consideration of the surrender of a 
former lease of tlie said lands and hereditaments thereto¬ 
fore gi anted by the warden and poor to Shore and Price, 
as surviving executors of Richard Sherbrooke, and by 
them assigned to Irvine for a term of years not then ex¬ 
pired, to be cancelled; as also, in consideration of a 
competent fine paid by Irvine, the warden and poor 
leased to Irvine, his executors, &c. all the said lands 
and premises, which are described to be, and actually 

were. 
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were, at that time in the occupation and possession of 
Irvine^ or his undertenants, to hold to Jrvine from 
chaelmas iken last for twenty-one years, at tlie yearly- 
rent of 15/. The hospital of the Hc^ Trinity in Croy-t 
dfin is a corporation, and was founded hy Archbishop 
Whitgift, by the name and description specified ip the 
first-mentioned indenture of lease, in virtue of letters- 
patent from Queen JLlizahethi dated 2d Naoember, in the 
38th year of her reign, empowering him so to do; or 
under and in virtue of the stat. 33 Eliz, c, 5., which, 
passed before the actual creation or foundation of the 
hospital. The two leases are und^ the hospital’s com¬ 
mon seal, and 15/. peir annum is the accustomed rent 
reserved for the said premises ever since the same be¬ 
longed to the corporation, and has been regularly paid 
by the successive lessees thereof to the present time. The 
question for the opinion of the Court was, whether the 
lease to Thomas Irvimt bearing date the 23d Tchruary^ 
ISO'l', would bind the succeeding warden and poor of 
the hospital ? The case was argued at the sittings at 
Serjeants* Inn^ before last Michaelmas term, by 

Preston for the plaintiff. This is a lease from an 
hospital while a former lease was in being, and it is 
therefore void within 13 c, 10. and \%JEMzm c, 11., 
unless the old lease be to be expired, surrendered, or 
ended, within three years next after the making of the 
new lease. The Eliz, c, after reciting 13 £//;:;. 
c, 10., which expressly mentions leases to be made by 
the master or guardian of any hospital, enacts, 

« Sithence the making of which said statute divers of 
« the ecclesiastical and spiritual persons and others, 

having spiritual and ecclesiastical livings, have from^ 
<1 time to time made leases for the terni of twenty-one 

S A 4 « years 
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tt years or three lives, long before the expiration of the 
** fi>rmer term of years, contrary to the true meaning 
and intent of the smd statute; belt therefore enacted, 
<< that all leases hereafter to be made by any of the said 
spiritual, ecdesiastioal, or collegiate persons, or others 
« of any of their said ecclesiastical, spiritual, or coll^iate 
" lands, tenements, or hereditaments, whereof any former 
lease for years is in being, and not to be expired, suiw 
** rendered, or ended, within three years next after the 
making of any such new leas^ shall be void.** The 
lease of 1796 was to expire in 1817 » and the other lease 
was to commence before that period; it was therefore 
void, within the meaning of this statute, unless the for^ 
mer lease was surrendered within three years. There 
never was any surrender in foct, and the question is, 
whether there Was any surrender by operation of law. 
The interest, in both cases, ultimately vested in Iroinem 
The assignment of the first lease to Irvine within three 
years cannot, however, amount to a surrender; for a 
surrender is a yielding up of an estate by the lessee to 
the lessor: any other determination must have been by. 
merger. The union, however, of the .two terms in the 
same person* .coiild not operate as a surrender of the 
interest which existed in the former lease; because there 
was not, in this instance, any yielding ^up by the lessee 
to the reversioner. To bring the case within these 
acts, there should have been a surrender to the hospital. 
A concurrence between different tenants to destroy a 
prior lease, was never contemplated by the legislature. 
The assignment by WainewriQht to Irvine of the whole 
legal interest, in the first lease, could not operate 
os a merger; because the lease of 1804 ', being a 
concurrent lease, conveyed only an interesse termini, 

to 
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fo commence when the fonner lease should be ended| and 
not an actual estate, or an immediate and present term of 
the reversion. The legislature contemplated a surrender 
in fac^ and not a surrender in law by the operation of 
merger. It requires an act proceeding from the first 
lessee to the owner* of the reversion, and will not be satis<* 
fied with an act arising from the union of two estates by the 
acts of the second lessee. A concurrent lease can only be 
surrendered by operation of law, and not by a sm*render 
in fret. Co. Litt. 338. a. Bacon*s Abridgnient, tit^ Leases^ 
Bide 3. p. 63., and Wilson and SeftoeU (n) are authorities to 
shew that there cannot be any merger; because there is 
not any reversion, but merely an interesso termini. A 
concurrent lease is not a lease in esse; it operates only 
by estoppel, and passes no interest whatever during the 
term granted by the former lease: it does not operate as 
the grant of a reversion, but as a reversionary lease, in 
the nature of an interesse termini. If there be no exist¬ 
ing estate, there cannot be any merger; for both estates 
must be vested, in order that a merger may take place. 
There maybe a release of an interesse termini by express 
words, or a surrender of it by operation of law; but the 
second lease not having conveyed on immolate vested 
interest, no second estate existed; and if so, there was 

not any estate to merge. ^ Besides, Lord CoJee lays it 

*• 

down that one term for years cannot merge in an¬ 
other. 

« 

Manyaiy contra. This is not a lease within the re¬ 
straining statutes. The 13 Mlix, c, 10. extends to leases 
by the master or guardian of any hospital; and the 
14 BUx. c, U, declares, that the words « roaster or 
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(a) 1 Slack., 61T, 


guardian 
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guardian of any hospital,” mentioned in the former act, 
meant all hospitals, maison dieu, bead-houses, and other 
houses ordmned for the relief or sustentation of the 
poor. The 18 EUz, c. 11 . relates only to leases of 
ecdesiastical, spiritual, or collegiate lands, and not to 
.hospital lands. The 39 Eliz, c, 5 . authorises the esta¬ 
blishment of corpdrate hospitals, and expressly enacts, 
that all leases to be made by any such corporation so 
founded, exceeding the term of twenty-one years, shall 
be void. Now, if a lease granted by such an hospital 
, was within the restraining statute, this provision would 
be wholly useless. Besides, this lease is not by the 
master or warden, but by the corporation, under the 
corporate seal. This is therefore a valid lease, within 
39 Eliz. c. 5., and is not affected by the statutes of 
,13 Eliz. c. 10 . and 18 Eliz., e, 11 . Besides, the accept¬ 
ance of the new lease in 1804 operated to determine the 
.lease |n possession; for when the two terms became united 
in the same person, the former became merged in the 
latter.. At any rate, there is not any authority for say¬ 
ing that an actual lease in possession is not an object of 
.surrender, and that the union of the two terms in one 
person does not oporate as a surrender by operation of 
law. 

. Prestovif in reply. The 39Eliz, c, 5, merely enabled indi¬ 
viduals to convey mortmain for the erection of hospitals. 
It only took off the restrictions on alienation in mort¬ 
main. Under that statute, the lease must be a lease in 
possession. The 14 Eliz, c, 14. contains a declaration 
extending to all descriptions of hospitals, and therefore 
.they must extend to all hospitals, whether erected before 
or after the act. It is an established rule of law, that an 
interesse termini cannot merge in a term for years. 

« This 
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This cose bos been argued before us by counsel| 
and we are of opinion that the lease to Thomas IrvinCf 
bearing date February 24th, 1804, will bind the suc¬ 
ceeding warden and poor of the said hospital.” 

C. Abbott, 

J. Bayley, 

G. S. Holboyd, 
W. D. Best. 
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The King against Sir Francis Burdett, Bart. 


^HIS was an information, filed by his majesty’s at- Query, whether 

torney-gcneral, against the defendant. The first ingofalibel, 

count charged that the defendant, being an ill-disposed cxcitc”iati^ 

person, and intending to excite hatred and contempt of kingTg(>.°^ 

his majesty’s government, and particularly among the 

soldiers of the king, and wishing to have it believed that 

” ^ ° Assuming that 

certain troops of the king, on the 16th of August^ 1819, the offence is 

not complete 

wantonly and cruelly cut down certain of hismajesty’s sub- until publi- 

1 - __ T-i cation, query, 

jects; did, on 22d Augustf at Lougnboroughf in the county whether it can 

oi Leicester^ compose, write, and publish, and cause and TOuntfbut h? 

procure to be composed, written, and published, a certain ^“biication*** 

libel, which purported to be an address to the electors of *°°Dcfcndant 

Westminster^ set out in the information. Plea not guilty, was indicted for 

, pubhshing a li- 

At the trial, before J., at the last assizes for the bei in the coun¬ 
ty of L. ; the 

county of Leicester, it was proved by Mr. Brooks, that he, writing was 

, - ^ y o M t • -r dated from that 

either on the 23d or 24th of August, received, m county, and the 

dem, a letter containing the libel, from Mr. Bickersteth, sem°t1ferebSi 

a professional gentleman. The libel was in the form of 

the day follow¬ 
ing; and the letter was received by A. from B. in the county of JIf., open, accompanied 
with written directions to B. to forward it to A. for publication. Quciy, whether this was 
evidence to go to the jury of an actual publiration in L» 


an 
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an addreea* in the hand-writing of the de^ndant, and 
dated from his residence, Kirby Parley which was in £et- 
eestershire. He received, at the same time, an envelope, 
which he had lost; this was also in the hand-writing of 
the defendant, and had no date either of time or place. 
The witness did not know whether it bore a post¬ 
mark. The envelope contained directions addressed to 
"bUr, Bickersteth, to pass it to him. Brooks, for publication ; 
he accordingly published it in the iMtidon newspapers. 
It was further proved, by a toll-gate keeper, near Kirby 
Parky that ho had seen the defendant riding on horse¬ 
back, on the 22d and 23d of Augiist; the gate was about 
100 yards from the defendant’s house. It was objected 
that there was no proof of any publication in Leicester^ 
shire. The learned Judge was of opinion there was 
evidence for the jury, and he directed the jury, that, in¬ 
asmuch as Brooks had received the letter open in Mid^ 
dlesexy and there was no evidence that it was ever closed; 
it was open to them to consider whether the defend¬ 
ant had so delivered the letter open to Bickerstethy in 
the county of Xjekester. If they thought he had, then 
that was a publication in the county of Leicester^ The 
jury found the defendant guilty. 

Denmaiiy in Easter term, moved for a new trial, on 
the ground that there was Jio proof of an actual publi¬ 
cation in I^icestersJdre, There was prim4 facie evi¬ 
dence that the letter was written in taicestershivey but 
not the slightest proof that the contents were communi¬ 
cated to any person in Leicestershire, The written di¬ 
rections to Bickerstethy to forward it to Brooles, os well 
as the description of persons to whom it was addressed, 
viz. the electors of Westminstery shews, to demonstration, 
that it was the defendant’s intention, that the first pub¬ 
lication 
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lication should be in the county of Middlesex, Hiere 
was no evidence that Mr. Bickersteth was in Leiee^er^ 
shire on the 22d of August, The probability^ at all 
events is, that the letter was not ddiivered c^>en to himi 
for* in that cas^ the written directions would be wholly 
unnecessary, and if not, it is contrary to ev«y proba¬ 
bility that tlie letter should have been delivered open to 
any other person in the county of Leicester, The seven 
bishops’ case is in point, (a) As to the causing and pro¬ 
curing the publication, that must mean a causing and pro¬ 
curing a publication of the libel in Leicestershire, {Albott 
C. J. There was evidence of the writing in Ijekestershire, 
snd Rexv, Beare {b) is an authority to shew, that the 
writing of a libel is a distinct offence.] That is a case of 
very doubtful authority. For the essence of the offence 
is the injury sustained, either by an individual or the 
public, by communication of the slander to the minds of 
others, or, in other words, by publication. Until that 
takes place the reputation of the individual or govern¬ 
ment cannot be affected; and in this case, no hatred or 
contempt of his majesty’s government could be excited. 
The publication, in this case, was in Middlesex, There 
the offence was committed, and ought to have been tried. 
Ldhhott C. J. At present we see no reason for granting 
this rule. We will, however, consider the case.] 

The Court not having delivered anj^ opinion on the 
case in Master term, the attorney-general, on Thursda^t 
the 8th day of June, prayed the judgment of the Court. 
It was suggested by Brougham, in Denman*i absence, that 
he had other matter to urge before the Court pro¬ 
nounced their opinion on the motion for a new trial. 
Upon which the Court fixed ScUurdaif next to hear 

(o> la Ifotti mi Triab, 2i4, (4) I M 414. 

Denmans 
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Denman, and it being suggested, that Denmm might be 
prevented from attending that day, the Court said, 
that in that case, they would hear some other counsel 
on the same side. And now, in Denman*% absence. 


PhilUpps made three points. First, the mere writing 
of a paper, not followed by publication, is not ah of¬ 
fence by the law of Pih^land, however slanderous or se¬ 
ditious that writing tnay be. If this proposition is true, 
then the verdict cannot be sustained on the mere ground, 
that the defendant mUe in Leite^enhire, Secondly, 
the defendant could not be legally tried in the county 
of Leicester, unless there was a publication in that 
county. Thirdly, there was not any proof of the fact 
of publication in Leicestershire, Upon the first point, 
the case of The King v. Beare {a) is the strongest au¬ 
thority in support of the doctrine, that the mere 
writing without publication, constitutes the offence of 
libelling. But the reasoning of the Judges in that 
case, will be found very unsatisfactory; none of the 
authorities there cited support the doctrine, that 
the mere writing of a libel, without publication, 
constitutes an indictable offence. The first au¬ 
thority cited is S Instit, 174. In that case, John de 
'Northampton, an attorney of the King’s Bench, wrote a 
letter to John Ferrers, one of the king’s counsel, reflect¬ 
ing on the conduct of the Judges of the court. The 
writing, however, of a letter to another, respecting the 
misconduct of a third person, is a publication: for the 
contents of the letter are communicated and made 
known. That case is, therefore, an authority to shew, 

(a) I LdRaynuAU, CarlkAOl, 2511/4:. 417. Temp Unit, A22, 
12 Mod, 219. 

that 
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that the writing becomes an oilence^ when It is on6& 
published and communicated to a third person, but not 
that the mere writing is of itself an ofFencew The next 
authority cited by Lord Holt, is from the civil law. By 
that law, however, as understood by the best comment¬ 
ators, the offence of libelling is not complete without 
publication. The passage referred to by Lord Holt, is 
in these words, Injuria autem commitdtur, non solum 
cum quis pugno pulsatus erit, &c., sed et si quis ad in- 
famiam alicujus libellum out carmoi scripserit compOsu- 
erit ediderit dolove malo fecerit qUo quid eorum fierct.” 
The words ad infamiam alicujus, must Upply to each 
of the words scripserit, composuerit / and the writing 
cannot tend ad infamiam, unless it Is shewn or made 
known to another. It is the tendency to excite public 
contempt or ridicule, that makes the writing libellous. 
In the pandects of Justinian, tit. 10. De injuriis 
ct libcllis famosis, sect. 4. there is this passage: De 
senatus consulto adversus famosos libellos. De judicio 
ita Ulpianus, Si quis librum ad infamiam alicujus 
pertinentem scripserit, composuerit, dolove malo fecerit, 
ctiamsi alterius nomine ediderit, vel sine nomine, et 
si condemnatus sit, qui id fecitj intestabilis ex lege 
esse jubetur.** Then follows this passage: “ Eadem 
pseUa ex senatus consulto tcnctur, etiom qui epigram- 
mata (id est inscriptiones) aliud ve quid sine scripturd 
in notam aliquorum produxerit, item qui emendum ven- 
dendumve curaverit.” The word produxes'it is strongly 
expressive of publication or public exhibition. From 
these passages, it appears, that a publication is clearly 
implied and considered necessary, to complete the of¬ 
fence. The words are exceedingly strong, “ etiamsi 
alterius nomine ediderit;” they assume the point, as 
clear, that there must be a publication, and then state, 

not 
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1820. not that the writer of a Ubel shall be punished for mere 
writing; bi|t that if a person write ad infamtam alicu- 
ag^ jot, &c*, aUhough he jnMish in another's name, or 

WMHHV 

anonymously, he shall ra£^ such a punishment. The 
very manner and terms, in which this is stated in the 
Roman law, respecting the punishment of libelling, 
shews, incontrovertibly, that the publication is essential. 
The law is speaking only of the case where a pub¬ 
lication has taken place; and the passage in the Insti¬ 
tutes has been so understood and explained by the 
best commentators. Heineccius, in his Elementa juris 
civilis, De injuriis, tit. 4., commenting on this pas¬ 
sage in the Institutes, says, ** Cum ergo contumelia. 
hsec vel dictis vel factis alter! fiat sequitur ut injuria sit 
vel veirbalis vel realis. Ad priorcm etlam injuria 
scripta et famosus libellus; id est integrum scriptum 
ad alterim infamtam edihm, sive anonymon sive pseu- 
donomon sive auctoris nomine insignittim.” Thus, 
Heineccius, defines a libel to be Scriptum ad alterim 
infmxam edition t he therefore considers, that pub¬ 
lication, in the civil law, was an essential ingredient in 
the offence of libel. These authorities shew, that by 
the law of Justinian, which is supposed by Lord Holt to 
have been transferred into the English law, the mere 
writing without publication is not an offence. The other 
authorities referred to by the Judges in Hex v. Beare, are 
from the Court of Star Chamber. They are Barrow v. 
"Lewellpn (a), Hickses case {b), and Edwards v. Wooton. (c) 
Another case, referred to as in Dyer, 372., is not 
to be found. In all these cases there was a publication; 
the contents of the writing having been communicated and 
shewn. In Barrow v. Lewellpn, the plaintiff preferred 

(A) ttot, 63. (6) msif. («) 13 Coke*9Jiep.SS. 
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a bill in the Star Chamber against the defendant, ** for 
writing unto him a despightful and reproachful letter, 
which, for ought appeared to the Court, was sealed and 
deUvered to his own han^ and never otherwise pub¬ 
lished. And it was resolved, that though the plaintiff 
in this case could not have an action on the cas^ be¬ 
cause it was not published, and, therefore, could not be 
to his defamation, without his own fault of divulging it; 
and all actions of that kind do suppose in auditu quam 
plurimorum propalavit, &c. t yet' the Star Chamber for 
the king doth take knowledge of such cases, and punish 
them, whereof the reason is, that such quarrellous let¬ 
ters tend to the breach of tlie peac^ and to the stirring 
of challenges and quarrels; and, therefore, the means 
of such evils as well as the end are to be prevented.” 
This cose then determined, that a person might be pro¬ 
ceeded against, criminally, for writing a letter to an¬ 
other, provoking him to a challenge. Hicks*s case is of 
the same description, and open to the same observation; 
and the case of Edwards and Wooton only establishes, that 
if a person write an abusive letter and send it to an¬ 
other, he is liable to be indicted. These cases, there¬ 
fore, most manifestly do not establish the doctrine ad¬ 
vanced in Beards case, that the bare writing, without 
publishing, is criminal. In Lamb*9 case, which is men¬ 
tioned mJS^x v.Beare (a), it is trqe, the Court decided, not 
only that the publisher would be guilty, but that others 
of the defendants connected with him, in the joint pur¬ 
pose, viz. the contriver of the libel, and the procurer of 
the contriving, would also be guilty of the offence. 
But, it is to be observed, the Court was then speak¬ 
ing with reference to the case of a libel published, 
and in a case where the proof of publication was 
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essential. The resolution of the Court in that cas^ 
only relates to the liability of the contriver of a libel 
that has been actually published, and does not touch the 
present question, whether the writer or contriver of an 
unpublished libel is liable. These are the several autho¬ 
rities relied upon by the Court in Bea? v. Beare. There 
is not one case among them which shews, that the mere 
writing ofa paper, however slanderbus or seditious it may 
be, if not followed by a publication, is a crime by the 
law of England, The doctrine is not even suggested 
in any of them; and the civil law, from which Lord 
Holt supposes the common law to have borrowed its 
doctrine on the law of labels, did not punish a libel until 
followed by publication. Neither is the reasoning of the 
Court in Beards case satisfactory. In the report in Car- 
thew, it is stated, that the Court held, that transcrib¬ 
ing and collecting this libellous matter was highly cri¬ 
minal, without publishing it, and that it was of dangerous 
consequence to the government; for though the writer 
or collector never published these libels, yet his having 
them in readiness for that purpose, if any occasion 
should happen, is highly criminal; and, though ho 
might design to keep them private, yet, after his death, 
they might fall into such hands as might be injurious 
to the government; therefore, men ought not to be al¬ 
lowed to have such eviji instruments in their keeping, 
&c.” Now there can be no danger to the government, 
if the writer keeps the libel in his own possession, with¬ 
out communicating its contents. In the case of a libel 
against an individual, it is established law, that a party 
cannot maintain an action, unless the libel has been 
published; and upon no sound principle can a diiforent 
principle be adopted, when the interests of government 
are concerned. As to having the libel in readiness for 

pub- 
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publication, the obs^vations upon that by the Court were 
without foundation, for the jury had absolutely o^atived 
the fact; and as to the observation, that although the 
defendant himself might design to keep the libels pri¬ 
vate, yet, after his death, they might fell into such 
hands as might be injurious to government, that is a 
mere possibility of a future injury, which may or may 
not happen. The libel may, perhaps, be lost or de¬ 
stroyed by the writer himself, at some future time; but 
even if he keeps it to the hour of his death, there is no 
just cause for apprehension; for in case any person 
should publish it afterwards, he will be amenable to the 
law as publisher. The publication will not pass un¬ 
punished ; when the injury occurs, it will be stopped 
and redressed; and a person is not punishable for writ¬ 
ing a paper, merely because, by possibility, at some fu¬ 
ture time, if it should be published, it may turn out 
to be mischievous. The object of punishment is, to 
prevent an existing evil. libel is punished for its 
direct and immediate tcndenc}^, and for that alone. Ac¬ 
cording to the reasoning of Lord Holt, if a man writes 
a libel, and keeps it locked up, and a servant clandes¬ 
tinely takes a copy, the waiter is guilty of a crime. It 
may as well be said, however, that a man may be pu¬ 
nished for keeping poison locked up in his closet; be¬ 
cause it is not impossible, that some other person may 
take it and be poisoned. But Lord Holt (a) further says, 
that the writing of a libel is criminal, and to prove this, 
he said he would consider in what a libel consisted. 
“ It is not the infamous matter or words which make 
the libel; for if a man speak such words, unless they 
are written, he is not guilty of the making of a libel, for 

(a) 1 Ld. RaytiU 416. 
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the writing is essential to a libel; and, therefore, if a 
person writes such matter, he becomes a libeller, for it 
is not a libel* before it was written.” It is true, that it 
is not a libel until it is written, but it does not thence 
follow, that, when written, it becomes punishable. Lord 
HbU then continues ** That in all cases where a man 
does the act, which act causes the thing to be what it is, 
that man ought to be construed the doer of such a thing. 
This rule proves itself, as well in all the great offences, 
as in all the least. If A. contrives treasonable matter, 
and JB 0 writes the whole contrivance, B. is guilty as well 
as A, The same law is, in the lowest offences, where all 
are principals; as, if A* holds B., while C. beats B., A, 
is guilty of the battery. It would be very strange, then, 
if, in this case only, he who contributes so much to the 
doing of the thing (as he who writes, does in this case 
of the libel) should be construed innocent.” In this 
passage. Lord Holt is considering the situation of se¬ 
veral persons concerned in a joint illegal purpose. He 
supposes A, to compose a libel, B. to write, and (7. to 
publish it; undoubtedly they are all liable. So in the 
other cases, where A, is supposed to hold B, while (7. 
beats him, A. is as guilty as C. The battery is com-- 
pleit’y and the person who assists is equally liable with 
the person who does the act. But with respect to libel¬ 
ling, the offence is not complete till the publication 
takes place. Lord Holt, at any rate, does not prove 
the contrary. Whether, in every case of publication, 
the writer is guilty as well as the publisher, must de¬ 
pend upon circumstances. If several persons are con¬ 
cerned in one joint illegal act, as in the case put by 
Lord Holt, all arc guilty; but if the publication is 
without the knowledge of the writer, he mny not be 
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guilty. It is to be observed further, on Beards case, 
that the doctrine there advanced does not appear to 
have been generally approved. Lord Ch. B. Cknuyns^ tit, 
Libeli B. 2., does not adopt the doctrine,‘that bare writing 
without publication is a crime. And he was evidently 
aware of the case of Bex v, Beare, for he controverts 
one of the opinions of Lord Halt, as to the copying a 
libel, and then gives his own opinion on the point, and 
says Semble contra Salkeld, 418., which is a reference 
to Bearers case. His silence with respect to this 
doctrine, shews that he did not assent to it. And 
in Entick v. Carnngtm {a) Lord Camden seems not 
to have approved of that case. Upon these grounds, 
the case of Bex v. Beare, therefore, can neither be sup¬ 
ported upon principle or authority. The case of B£x 
V. Payne {p), decided about the same time, will probably 
be relied upon by tlie other side; the defendants were 
there indicted for composing, making, writing, and 
publishing a libel upon the late king and queen, and 
their ggvernment. The jury acquitted the defendant as 
to the publishing of the libel, and as to the rest, found 
a special verdict to this effect, viz .; that the defendant 
wrote the libel, dictated by a person unknown to him 
and the jury, and the stranger dictated as the defendant 
wrote. The Court held, that the facts found did in 
law amount to the making and composing a libel. The 
argument turned entirely upon this point, and the ques¬ 
tion, whether tlie bare writing, without publication, was 
an offence, did not arise. In point of fact, there was a 
publication in that case, though the defendant was ac¬ 
quitted of that part of the charge, and it \ras so de- 

(rt) 19 I/owei's State 2Vi(/sj 1072. See Starkie on Libels. 

(b) Ca 7 i/i. 403. S bA"f. IfOJ, Cas. Holt, 291. 
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dared by the Court (a), and, therefore, the proposition 
there Idd down, that the writing of a libel, though never 
published, is criminal, was not warranted by the facts 
of the case. The true construction of the passage 
in Payne’s cas^ as in LmtuVs case, is, that where 
two persons are concerned in one joint design of 
libelling, and one writes the libel which the other 
publishes, such a writing or making of a libel is 
an odence, though the writer himself did not publish 
it; and if so, that decision does not apply to the pre¬ 
sent question. Besides, Paine’s case was adjourned, and 
it does not appear that any judgment was ever pro¬ 
nounced. Perhaps it may be said, that the case of JRex 
V. KneU {b) is an authority to shew, that a defendant 
charged with printing and publishing, may be convicted 
of the printing and acquitted of the publishing; and, 
therefore, that by parity of reasoning, a party may be 
acquitted of the publishing and convicted of writing. 
The cases, however, are not analagous. In that case, 
there was, in point of fact, a publication of t|fe hbel, 
though the defendant was not concerned in the publi¬ 
cation, but merely printed it. Now it does not follow, 
because the printer of a libel, which is afterwards pub¬ 
lished by some other person, is punishable for printing, 
that a person who only writes what he keeps to himself, 
and what is never afterwards published, is therefore 
punishable; for the printing of a libel is an act done, 
by which the printer no^only prepares the work for the 
inspection of others, but he strikes it ofi^ and puts it 
out of his possession. Although he takes no part in 
the actual publication of the work, yet he puts it in a 


(a) See 5 Moit 167. (() 1 Bamadislon Rep, 505, 
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form for publication. He does not keep the work td 
himself; on the contrary, his business is to have it seenj 
perused, and examined^ by otherst Printing; thetd< 
fore; is con^dered, by De Grey C. J*, in Baldwin Vi 
Mpkinstone (a), as, prim^ facie; a species of pablicatioUf 
But the 'question, in this ease, is whether a pefTsdrl 
is criminal, who merely Writes; but does not pub¬ 
lish or disclose the writing to any one. The distinc¬ 
tion between KndVa case and this is obvious; what 
the writer does is secret, what the printer does is 
open and public^ The one writes for his own perusal, 
the printer prints for the perusal of other's. The one 
kee][)s what he writes to himself, the other gives Out 
what he prints to be revised. Although, therefore, the 
writer Of a newspaper may be punishable for the mere 
printing, it by no means follows, that the writer of a 
libel is punishable without a publication. If the above- 
mentioned cases may be cited on the other side, we have 
aiithoritiefs on our side to shew, that the writing of a libel 
without publication is not an offence. Lord C. B; Co- 
mynSf tit. Libeli letter Ai, thus defines a libel. A 
libel (libellus famosus) is a contumely or reproach, pub¬ 
lished to the defaniation of the government of a magis¬ 
trate or of a private personand he adds, “ it may be 
in writing.” A written libel, then, as the Lord C. B. 
Comym understands the term, is, a writing published 
with a slanderous tendency; and that definition, corre¬ 
sponds, almost to the letter, w||eh the definition given 
by the commentator on the civil law, who describes a 
libel to be, Scriptum editum ad infamiam alicujus. Ac¬ 
cording to the opinion of C. B. Comynst publication is. 
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18S0. therefore, essential. HtmkinSf in his Pleas of the Crown, 

^ A 1. c, 73. s, 1., says, “ It seemeth that a libel, in a 

strict sense, is taken for a malicious de&mation, ex- 
BusiwtT. « 

pressed either in printing or writing and fending either 
to blacken the memory of one who is dead, or the reput¬ 
ation of one who is alive, and expose him to public 
hatred, contempt, or ridicule. But it is said, that in a 
larger sense, the notion of a libel may be applied to 
any defamation whatsoever, expressed either by signs 
or pictures, as by fixing up a gallows against a man’s 
door, or by painting him in a shameful and ignominious 
manner.” This passage most clearly demonstrates, that 
in the opinion of Hawkins, (a writing is not'punishable, 
until its contents are made known; for, until that hap¬ 
pen, it is impossible that the object of the slander can 
be exposed to public hatred, contempt or ridicule. 
The writing has no tendency to defame, as long as it is 
kept locked up in a writing-desk. It is the publication, 
and that alone, by which the impression on the public 
mind is produced. And until the publication takes 
place, no civil injury is suffered, and no public offence 
is committed. In Entick v. Carrington {a). Lord Cam¬ 
den, in speaking of the offonce of libelling lays down 
the law in these words. ** It is the publishing of the 
libel which is the crime, and not having it locked up in 
a private drawer, in a man’s study.” And Mr. Justice 
Blackstone, in his Commentaries {h), has this passage. 

Of a nature very sin|ilar to challenges are libels, li- 
belli famosi, which, taken in their largest and most ex¬ 
tensive sense, signify any waitings, pictures, or the like, 
of an immoral or illegal tendency; but in the sense 

(fl) li) JliiumlFs Slate Trials, 1038. (b) iHlackt Com. 150. 
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under which we are now to consider them, are malicious 
de&mations of any person, and especially a magistrate 
made pubUc, by either printing, writing, signs, or pic* 
tures, in order to provoke him to wrath, or exp<Mie him 
to public hatred, contempt, and ridicule. ;Xhe direct 
tendem^ of these libels, is the breach of the public 
peace, by stirring up the objects of them to revenge, 
and, perhaps, to bloodshed. The communication of a 
libel to any one person, is a publication in the eye of 
the law; and, therefore, the sending an abusive private 
letter to a man, is as much a libel as if it were openly 
printed, for it equally tends to a breach of the peace. 
And in the same page, he says, ** In a criminal prose¬ 
cution, the tendency which all libels have to create ani¬ 
mosities, and to disturb the public peace, is the whole 
that the law considers.’* The same admirable writer, in 
a following page (p. 152.) after saying, that if a person 
publish what is improper, mischievous, or illegal, he 
must take the consequence of his temerity, adds these 
words: ** Neither is any restraint hereby laid upon free¬ 
dom of thought or enquiry; liberty of private senti¬ 
ment is still left; the disseminating or making public 
of bad sentiments, destructive of the ends of society, is 
the crime which society corrects. A man (says a fine 
writer) may be allowed to keep poisons in his closet, 
but not publicly to vend them as cordials.” Sir W. 
Blackstme therefore holds, that a bare writing, not fol¬ 
lowed by a publication, is not .nominal. 

The defendant could not be legally tried in the 
county of Leicester, unless the publication were in that 
county. The general rule is thus laid down, in 2 Hale 
P. C, 163. “ the grand jury (and the same rule applies 
also to the petit jury) are sworn ad inquirendum pro 
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. efiqUire of a fact done out of that county, for which 
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tigttkM thi^ are sworn, unless specially enabled by act of parlia* 

mehtj but only in some special cases; This must be 
understood to mean, that if the main fact charged 
against the prisoner, appear to have been done out of 
the county for which the Jury are sworn, the jury can¬ 
not r^ularly enquire iiito it ; for the jury may enquire, 
incidentally, into facts done out of the county, if thosd 
facts are proved merely as evidence to substantiate the 
main charge; for instance^ they might enquire on 
the principles of the common law, into overt acts of 
treason committed in another county, or into the fact of 
a confession made by the prisoner in another county. 
In Hawkins, Pleas of the Crown (d. 2. of Indictment, 
r. 25; s. 35.) the rule is thus laid down. Of 
whatsoever nature an oifence indicted may be, whether 
lobal or transitory, as seditious words, or battery, &c* it 
seems to be agreed, that if upon not guilty pleaded, it 
shall appear, that it was committed in a county different 
from that in which the indictment was found, the de¬ 
fendant shall be acquitted.” . And C. B. Cwnyns says 
in his Digest, tit. Action, N. 9., An indictment must 
be in the county where the offence was committed; and, 
therefore, if the indictment for a forcible entry into land 
in Middlesex be found in Gloucester, it will be void* So 
if an indictment for words or other transitory thing be 
in a county where the ^rds were not spoken, or the 
thing not done, upon not guilty the defendant ought to 
be acquitted.” This rule, therefore, is applied univer¬ 
sally to all criminal cases, to misdemeanors no less than 
to felonies. Indeed, the examples put both by Hawkins 
and C. B* Comyns^ to illustrate the rule, are cases of 

mis- 
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misdemeanon. It is clear, also, that Hemkina intended* 
to apply the rule as well to the case where tlie beginning 
of the offence is in one coilnty, and the completion of it 
in another, as to the case where the entire offence is 
both begun and completed in the same county; for the 
rery first instance put by him in illustration of the ge¬ 
neral rulei is that in which he supposes a wound to be 
given in one county and death to ensue in another; in 
which case, as he says, the trial could not have been in 
either county, by the common law. Upon these autho¬ 
rities, it appears, that in ail cases, whether of felonies 
or misdemeanors^ the party charged can only be tried in 
the county where the offence is committed, that is, whefe 
the offence is complete; and, therefore, in the present case, 
only where the publication took place. It is, indeed, sug*- 
gested in Mr. Starkie’s valuable work on Criminal Plead¬ 
ing, p. 25., that this rule has not been so strictly observed 
in misdemeanors as in capital cases; and he cites several 
authorities in support of that position. In all of them, 
however, it will be found that a complete indictable 
offence was committed in the coilnty in which the 
party was tried. In the first of the cases cited by 
him, Danln^*s case (a), Danly and four other per¬ 
sons were concerned together in making erasures 
and alterations in several parts of the record of a 
suit against one Banet. One of them, Mundres^ made 
an erasure in the original writ in hmidm^ the rest 
made erasures in other writs, p^t of the same proceed¬ 
ings, in Westminster, They were all tried for a mis¬ 
prision of felony; Mundres in London^ the other four in 
Middlesex. The Judges held, that the whole of what 
had been done by the parties concerned, made one en- 
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tire felony, part of which had been committed in 
Westminster t but the principal part, viz., the erasure 
of the original writ, in London, And since one 
and the same felony could not be enquired of in 
different counties, the parties were therefore indicted 
for the misprision and not for the felony. It is clear 
from the statement of diis case, that there was a mis* 
prision in each county; a complete indictable misde* 
meanor had, therefore, been committed in each. Mr. 
Starkie then observes, ** that it has been held, that a 
man who has been guilty of a nuisance in one county 
to the damage of another county, might be indicted in 
the first, or, according to Hawkins, in either county. 
The cases referred to are. Lib, Ass, 19 Ldw. 3. jpl, 6, 
Stamf. P, C, lib, 2. p, 91. It appears from the book 
of assize^ that a commission issued to certain persons, 
to enquire of a nuisance in the river Ley, which runs 
into the Thames, which nuisance was caused by means 
of trenches and piles made in the river Lejj for turn* 
ing the water, in consequence of which no vessels could 
pass as they had been accustomed, to the nuisance of 
the city of London, Now here the nuisance was com¬ 
plete in the county where the piles were fixed and the 
trenches cut; and, therefore, in that county, it could 
be properly enquired into. So, also, if a person in the 
county of A, does an act which operates as a nuisance 
in the county of B., (as, if such act in the county of A, 
were to cause a river tg overflow in the county of B., 
or to divert its course in the county of B.,) he may 
be properly indicted in B,, for here he has been guilty of 
a nuisance, and committed an offence. There is, however, 
no authority to shew, that if a person were to do an act 
in the county of vl., which is not a nnisance there, but which 
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operates as such in the county of B. alone, he might bo 
tried for a nuisance in the county of A., though he might 
certainly be tried in the county of B, To apply this to 
the present case, the defendant wrote the paper in Leices-' 
tershire. That, of itselij was not an offence, and, therefore, 
he could not be tried in I^estershire s but he published 
it in Middlesex ; there, consequently, the trial ought to 
be. The third instance, put by Mr. StarkiCf is the case 
of an indictment for the non-repair of a bridge: ** if 
by reason of certain lands in the county of R., is 
bound to repair a bridge in the county of C.; if the 
bridge be in decay, he may be indicted in the latter 
county.** In this case, the injury arises from the neglect 
to repair the bridge. The offence, therefore, is com¬ 
mitted in the county of C., in which the bridge is situ¬ 
ated : there, consequently, it ought to be tried; and the 
party liable to repair could not be tried in the county of 
B.y because the injury and the offence was not in that 
county, but in C. So in this case, the injury arises from 
the publication, and not from the writing, and the trial 
should be in the county in which the publication was. 
The next case cited is that of Scotl and Brest, (a) That 
was an action for penalties; the usurious contract was 
made in London; the lender received money, as the 
borrower’s agent, in Middlesex, but deducted the usurious 
interest, on accounting for the receipts, in London ; and 
Ashhurst J. held that the action was properly brought in 
London, because the usury was;^ not complete until the 
account was settled, and the account was settled in JLon- 
don ; or, in other words, the action was properly brought 
where the offence of usury was complete. Now, as the 
offence of libelling was not complete in Lekestet'^ire, 


765 

16S0. 

TbsKnra 

OfOtlUt 

BuuoMn, 


« 


(u) 2 T. Jt. 238. 


the 



f5€ 


OASES IK TRINITY TERM 


1820. 

The Kino 
against 
Bvbdztt* 


the defendant could not be there tried. In the easeof Scott 
V, Brest, Ashhurst J. indeed intimated an opinion that the 
action might have been brought either in' London or 
Middlesex, sinccj if the foundation of the action arose in 
two counties, the plaintiff may lay the venue in either. 
Assuming that the action for penalties may be brought 
in the county where the usurious contract took place, 
although the offence was completed in another county, 
ibr which there seems to be no authority, except the 
extrajudicial opinion of Ashhurst J., still there always has 
been a distinction in this respect between actions and 
indictments j and although in civil cases the rule is, that 
where one matter in one county is depending upon mat* 
ter in another, there the plaintiff may choose in which 
county he will bring his action; yet, in all criminal 
cases, the only true principle is, that the defendant is to 
be tried in that county, and in that only, where the 
offence is complete. Another case, cited in Starkie, is 
the case of an indictment for a conspiracy: “ An indict¬ 
ment for a conspiracy,” he says, “ may be tried in any 
county in which an overtact has been committed, in pur¬ 
suance of the original illegal combination and design ; 
as in the case of Rex v. Brisac (a), where several con¬ 
spired upon the high seas to fabricate false vouchers, 
to defraud certain commissioners in Middlesex, and 
in consequence those vouchers were delivered by 
innocent persons, their agents, in Middlesex, The 
Court intimated an opinion that the offence had been 
properly tried in Middlesex, in analogjj to the case of 
treason, which offence may be tried in any county in 
which an overt act has been committed. So in the case 
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of Be^s V. Bffibes (i), referred to in Bm v. Brisae, it was 
held that several defendants were properly convioted on 
an indictment for a conspiracy) although no actual con« 
spiracy had been proved in the county where they were 
tried, and though the overt acts of some of the oonspiro 
ators were in other counties. The principle upon which 
those cases were determined is very consistent yith, and 
illustrative of, the truth of the doctrine, that in a crimi¬ 
nal case the trial must be in the county where the 
offence is completed; for the delivery of the false 
vouchers, in the first case, by agents, who were ignorant 
of their contents, was a delivery by the principals: it was 
considered as much their act, as if it had been done by 
their hands. Now, this act so done by them, proved their 
conspiring mind in Middlesex : the conspiracy continued 
there, consequently they were properly tried for the con¬ 
spiracy in Middlesex, Conspirators may undoubtedly 
be tried for a conspiracy, either in the county where the 
conspiracy originated, or in the county where the con- 
spiz*acy is proved to have been continued and carried 
into execution. The defendants, therefore, in the two 
cases cited by Mr. StarkiC) were properly tried in Mid-> 
dlesexy because their offence was complete in that 
county. Upon the same principle, the trial proceeded 
in the case of Bex v. Bowes. In that case, there was no 
attempt made to prove an actual conspiracy in Middlesex 
embracing all the several conspirators, and the individual 
actings of some of the conspirators were wholly confined 
to other counti|p than Middlesex ; but the conspiracy 
having been proved as against all from the community 
of criminal purpose, and by their joint co-operation in 
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i 820* forwarding the objects of it in different places and coun* 
ties, the locality required for the purpose of trial was 
•gainst holden to be satisfied by overt acts done by some of 
them, in prosecution of the conspira<7inthe county where 
the trial was had. (a) Now, here the acts of a part of the 
conspirators, done in pursuance of a conspiracy, are the 
acts of all the persons engaged in that conspiracy, whether 
present or absent when such acts are committed. If the 
crime admitted of accessaries, those only would be liable 
as principals who were present at the time of the commis¬ 
sion of the overt acts; but in the case of conspiracy, as 
also in the case of treason, there are no accessaries, all 
are principals; the acts of some of the con^irators, in 
pursuance of the joint illegal design, are, in consider¬ 
ation of law, absolutely and essentially the acts of the 
whole set. The overt acts done by some of the party 
in one county, while the rest may have'bcen absent in 
another county, prove the continuance of the conspiracy 
in the county where the overt-acts were committed. In 
that county, therefore, the whole band of conspirators 
may be tried ; for although absent, they are as strictly 
responsible in point of law, and in point of common 
sense, for all the acts of any of the set done in pursuance 
of the joint conspiracy, as if they had been present, and 
had themselves committed the overt-acts. When once 
the defendants are proved to be connected with each 
other in one illegal purpose (no matter by what medium 
of proof, whether by proof of their meeting together at 
the formation of the original conspiracji, or by proof of 
overt acts done by each of them separately, at different 
times, and in different counties, but all of those overt- 


(a) See 4 JFaW, 171. 
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acts co-^rating for one common end, and promoting 
one general object), they thenceforth share a community 
of criminal purpose, and they are all alike responsible 
for the s^arate actings of each other, in whatever county 
such illegal actings may be. And the Court of .Kling’s 
Bench, so far from making a distinction in favour of the 
case before them, as being a case of misdemeanor, ex¬ 
pressly determined it, from analogy, to the case of trea¬ 
son. “ There seems to be no reason,” they said, 
(p. 171*) “ why the crime of conspiracy, amounting only 
to a misdemeanor, may not be tried, wherever one dis¬ 
tinct overt act of conspiracy is in fact committed, as well 
as the crime of high treason, in compassing the king^s 
death, or in conspiring to levy war.” The defendants, 
therefor^ in the two cases cited by Mr. Siarkie, were 
properly tried in Middlesex, because their offence was- 
complete in tbiat county. 
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It may perhaps be argued, that if the defendant did 
not publish the libel in Leicestershire, he at least caused 
in Leicestershire the letter to be published elsewhere, and 
that such causing being of itself criminal, and having 
been in Leicestershire, the defendant might properly be 
tried there for such criminal act, and that the verdict 
may on this ground be supported. Now first, in point 
of fact, there was no proof of this causing having been 
in Leicestershire, for the writing was not a causing to .be 
published, and if the envelope, which accompanied the' 
letter, is insisted on as the supposed causing, there was 
no evidence of this envelope having been written in Lei¬ 
cestershire s for it had no date either of time or place. 
The argument is, however, inconsistent with the plain 
and obvious construction of the averment in the inform- 
VoL. III. 3 C ation. 
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(ition. The averment is, that the defendant, at Loi^h^ 
boroughf in the county of Leicestert unlawfully and 
maliciously did compose, write, and publish, and cause 
to be composed, written, and published, a certain libel, 
&c. &c. Now the plain meaning of this averment is, that 
all this was done in Leicesterskire ; namely, that he pub¬ 
lished it in Leicestershire^ and caused in Leicestershire 
the paper to be published in Leicestershire, The 
meaning of the averment cannot be, that he caused 
in Leicestershire the publication to be -elsewhere, for 
the information would be inconsistent with itself, if 
it were construed to say in one part of the aver¬ 
ment that the publication was in .Leicestershire^ and 
in another part to say that it was elsewhere. That 
this is the correct construction seems to be esta¬ 
blished by what the Judges said in the case of the 
Seven Bishops {a) on the subject of the averment in 
that case, which was nearlv the same as in - this in- 
formation. The information, in that case, stated 
that the defendants, “apud Westmonasterium, in co- 
mitatu Middlesexue, iliicite, malitiose, &c. frabrica- 
verunt, coniposueriint, et scripserunt, ct fabricari, com- 
poni, et scribi, causaverunt, ct cundem falsum, &c. li- 
bellum, manibus siiis respective subscriptum, die et 
anno et loco ultimo mentionatis, publicaverunt, et 
publicari causaverunt.” It was insisted for the crown, 
that if there was not actual proof of publication by the 
bishops in Middlesex, that at least there was a causing 
by the bishops to be published there; but, after much 
argument the Chief Justice said, ‘‘ that the information 
was for writing, composing, and publishing, and causing 
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to be {Miblishedy end all Ihis is laid in MiddleaeK." 
in this inPorig^ation, the venue in Leicestershire applies 
to every part of the averment. The meaning of it is, 
not that he caused in Leicestershire the publication of it 
to be elsewhere, but that he caused the publication 
of it to be in Leicestershire. Another answer to such 
an argument is the following, which seems to be 
decisive. If the defendant has caused or procured 
in Leicestershire a libel to be published in Middlesex^ 
he has done an act, which, if the' charge amounted 
to felony, would make him an accessary. But this is 
the case of a misdemeanor, and in misdemeanors there 
are no accessaries; consequently the defendant could 
only be tried as principal, that is, for publishing the 
libel, and not for causing or procuring it to be published. 
And as principal he could only be tried in that county, 
where the fact of the publication took place. In Gawen 
V. Hussee and GibheSf Dyer, 38. a. a question arose as to 
the proper place for the trial of an appeal of robbery 
against accessaries. In p. 39. a. it is said, “ If a man 
procure or command one to do a trespass in another 
county, the action shall be brought against the com¬ 
mander or procurer, where the fact was committed, 
because there all arc principals.” And in page 40. a. 
two of the Judges said, “ There is a difference where 
an act grows and tends to a felony, and where only a 
trespass, as to the nature of the action; for in the first 
case, if an abeltiug or procuring be in one place, and 
the act be done in another county, the accessary is 
guilty, but that is where his procuring was; but in the 
other case he is no accessary, but all are principals in 
trespass: and, therefore, although the command was in 
one county, and the trespass in another, yet all arc 
principals where the act was done.” This doctrine, so 
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applied to the case of a trespass, in which there are 
no accessaries, is equally applicable to the- case of a 
misdemeanor, which, like trespass, does not admit of 
accessaries, but involves all as principals. The same 
principle might be illustrated by the rule as to the place 
of trial in cases of treason, in which also there are no 
accessaries. If the offence of libelling admitted of 
accessaries, the defendant would be guilty, as acces- 
sary, in causing the letter to be published, and 
if that causing were in Leicestershire he might 
there be tried; but, inasmuch as he is only amen¬ 
able as principal, he ought to be tried in that 
county where the publication took place, that is, where 
the principal offonce was committed. In the case of Mejc 
V. Johnson {a), the defendant was tried in Middlesex, 
where the libel was published by his procurement; and 
Lord Ellenborough, in that case, said, “ Here there is no 
question of the fact of publication by Mr. Cohbett, in 
Middlesex, of that which is admitted to be a libel; and 
the only question is, whether the defendant was access¬ 
ary to that publication; for one who procures another 
to publish a libel, is, no doubt, guilty of the publi¬ 
cation, in whatever county, it is, in fact, published in 
consequence of his procurement.” In the case, also, of 
Rex V. Coombes (&), it was held, that a.person, who, as he 
was standing upon the shore, shot a man upon the high 
seas, was guilty of the offence upon the high seas; for, 
as Mr. Staricie says, after stating the case {p, 21.), the 
offence was committed where the death happened (or 
rather where the wound was inflicted), and not at the 
place whence the cause of the death proceeded. For 
these reasons, whether the charge be publishing or 
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causing to be published, the defendant could only be 
tried legally in that county, in which the libel was ae*> 
tually published. 

Thirdly, There was no proof of the publication of 
the libel in Leicestetshire, The facts proved were 
these; the libel was dated, Kirl^ Parht August s 
the defendant was seen on horseback, by a toll-gate 
keeper, near Kiy-by which is in Lakestershire^ on 
the 32d, and on the 23d of August. The letter was 
received by Brookes, together with an envelope, open, 
from Mr. Bickersteth j the direction on the envelope is 
not known, but in the envelope was writing of the de¬ 
fendant, requesting Mr. Bickersteth to pass the letter to 
Brookes for publication; in consequence of which, 
Brookes published it in the newspapers. Here is no proof 
of a publication in Leicestershire ; no proof of the con¬ 
tents of the letter having been there divulged or made 
known. There is no proof whatever of the letter having 
ever been seen in Leicestershire. The first publication 
that appears on this evidence, was in Middlesex', there 
it was first found in a state of publication. Brookes re¬ 
ceived it from Bickei'steth, so that Bickersteth is the first 
person who is proved to have had it in his possession, 
from the time that it first passed from the hands of the 
defendant. It cannot be presumed, without proot^ that 
Bickersteth received the letter from the hands of the de¬ 
fendant in Leicestershire. A fact cannot be presumed, 
either in good sense or in law, without some fact as a 
groundwork, from which the inference may be reason¬ 
ably and fairly drawn. So far from there being dhy 
ground to suppose that Bickersteth was in Leicestershire, 
the presumption is the reverse; for the envelope con¬ 
tained directions to Bickersteth to pass the letter on to 
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J820. Brookes j from which it is clearj BickerHeth 

' not have received it from the defendant; for, in that 

The Kims 

ngamst case the written directions in the envelope would have 
been wholly unnecessary. Nor can it be presumed, that, 
because the letter was opened in Middlesex^ it must 
have been delivered open in Leicestershire. Admitting, 
for the purpose of the argument, that the letter, by 
some means or other, was transmitted to Mr. Bickers- 
teth from Leicestershire (not that there is any proof of its 
having been so transmitted), the presumption is, that it 
was not transmitted open, for the circumstance of an order 
being given to Brookes^ who was in Middlesex^ to publish 
the letter, shews, that Middlesex was the first place in 
which a publication was intended. If the letter inclosed 
in the envelope was sent by a servant, it would be sent 
sealed; if by the post, it would also be sent scaled; 
that is the ordinary, universal practice, and it could 
be otherwise only by accident; and if the jury are 
to presume any thing, they ought to presume what is 
most usual, and according to the common experience 
and practice of mankind, and not what is singular, 
and out of the range of probability. If the letter 
had been sent by the post, that would not have 
been a publication in Leicestershire, For, suppose 
a person were to write a letter to a friend, contain¬ 
ing a libel, and put it into the post in the county of 
Leicestert if this be a publication, the offence is com¬ 
plete, and at that moment the writer is liable to be in¬ 
dicted; suppose, however, that the writer, anxious to 
recover the letter before its contents are known, and 
apprehensive of the consequences of discovery, were in¬ 
stantly to set off and arrive before the delivery of the let¬ 
ter, and were to reclaim it from the person to whom it was 
addressed, and were to receive it back again before it was 

opened; 
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opened i iiowy if after this he should be indicted* and the 
contents of the letter should be proved by one who had 
clandestinely perused it before it was put into the post* 
would it not be against all good sense to contend that 
under such circumstances there had been a publication. 
And, for the same reason* if the letter had been delivered 
to a servant in Leicestershire for the purpose of being pub¬ 
lished in Middlesex^ that would not be a publication in 
Leicestershire, But there is no necessity for arguing this 
point; for there was no evidence of either fact, nor is there 
any evidence that the letter passed out of the defend¬ 
ant’s hands in Leicestershire. It was proved, indeed* 
that he was seen in Leicestershire on the 22d of August, 
the day on which the letter bore date, riding near Kirby 
Park, and seen once on horseback also on the 23d; 
but it is not, therefore, to be presumed against a party 
charged with an offence, that he continued for the whole 
of those days in Leicestershire, in order to raise an¬ 
other presumption, that on one of those days the letter 
passed out of his hands in Leicestershire, That would 
be contrary to the principle of the English law, by which 
the presumption is always in favour of innocence, until 
guilt be proved. It would be contrary, also, to another 
principle, which is, that in a criminal case a fact is not to 
be presumed, if such a presumption would contravene the 
presumption of innocence. Thus, in civil cases, it is 
usual to presume, that the life of an individual continues; 
until his death is proved; but this presumption cRnnot be 
made in a criminal case, where the consequence of such 
presumption would be to impute guilt to the defendant. 
The Seven Bishops’ case bears strongly upon this part of 
the case. It was there proved that the archbishop and 
bishops were at the council table. It was proved, also, 
that tile petition, which was charged qgaiiist them as a 
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libel, had been before that time signed by'''^t]ieni, and 
that the petition was seen in the hands of the king in 
their presence. The counsel for the bishops insisted 
that there was no proof of the defendants* having de> 
livered the petition to the king in Middlesex, in other 
words, that there was no proof of a publication in that 
county: just as it is insisted in this case that there was 
no proof of the defendant having delivered the letter in 
question to any person in the county of Leicester. The 
counsel for the prosecution there contended, on the other 
aide, that the jury ought, under the circumstances, to 
presume that the petition, which at one time had been 
in the hands of the bishops for their signatures, had 
passed from them into the hands of the king at the 
council table. But the Lord Chief Justice, and HoUo^ 
imy and Pffwell Justices, said, they would not allow the 
jury to guess or conjecture; they would presume in 
favour of innocence that the bishops had not deli¬ 
vered the petition to the king, until the contraiy was 
proved. So, in the present case, it ought to be 
presumed, until the contrary is shewn, that the libel 
in question was not delivered by the defendant in Lei- 
cestershire s in other words,* that there was not any pub¬ 
lication proved in that county. 

Abbott C. J. We are most anxious, where any 
doubt as to the propriety of a verdict in a criminal case 
is suggested, that the question should receive the fullest 
consideration; and we therefore think that in this case 
the defendant should have a rule to shew cause. 

The Attorney and Solicitor-General now shewed cause. 
The writing and composing a libel with a criminal in¬ 
tent, is an offence by the law of England, although it>be 

not 
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not published. Secondly, admitting the publication to 
be part of the offence charged in this information, still 
the composing and writing are other parts of the offence, 
and the venue may be laid in the county where any part 
of the offence was committed. Thirdly, there was 
sufficient evidence of a publication. 

That the writing and composing a libel with a ma¬ 
licious intent, whether the libel be published, or whether 
the publication be intercepted, is an offence punishable 
by the law of Englatid, is established by a current of 
authorities upon the very point, as well as by the rules 
of law that apply to offences which bear the strongest 
analogy to the offence of libelling. In Lambda case (a) it 
was expressly resolved, that the contriver, the procurer, 
and the publisher of a libel, were guilty of distinct 
offences; and from the report of that case in Moore^ 
813., it appears to have been held that the mere writer 
of a libel was the contriver. This is, therefore, an 
authority to shew that the writer of a libel is guilty of 
a distinct offence; and 3 Inst, 17^., and the cases there 
cited, are in support of the same doctrine. This case 
is there stated. Adam de JRavenmorth was indicted for 
the making of a libel in writing, in the French tongue, 
against Richard of Sncmshall, calling him therein ** Ray 
dc Ravenersf &c.; whereupon he, being arraigned, 
pleaded thereunto not guilty, and was found guilty, as 
by the record appeareth. Lord Coke then adds, “ So 
as a libeller, m' a publisher of a libel, committeth a 
public offence, and may be indicted therefore at the com¬ 
mon lawIt was therefore the opinion of Lord Coke, 
that the maker of a libel, as well as the publisher, was 
guilty of an offence. He then states the case of iJohn 
de Northampton, who wrote a letter to John de Ferrers, 
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one of the king’s counsel, containing slanderous matter 
respecting the conduct of the Judges of the Court, 
which said Jokn^ being called, confessed the said letter 
to be written with his own proper hand. Et quia 
preedictus Johannes cognovit dictam literam per se 
scriptam Roberto de Ferret's^ qui est de concilio regis, 
quae litera continet in se nuliam veritatem; praetextu 
cujus dominus rex erga curiam et justiciaros suos hie in 
casu habere possit indignationem, quod esset in scanda- 
lum justic* et curiae. Ideo dictus Johannes committitur 
maresc’, et postea invenit 6 manucaptores pro bono 
gestu* In this case, judgment was pronounced against 
the defendant, who acknowledged only, that he had 
written the letter, but not that he had published it. 
That case, therefore, is another authority to shew, that 
the writing of a libel, without publishing, is an offence 
by the law of Er^land, In Rex v. Paine (a), the in¬ 
formation charged the defendant as the composer, au¬ 
thor, and publisher of a libel. It appeared, that the 
defendant wrote the libel, it being dictated to him by 
another; he afterwards put it into his study, and, by 
mistake^ delivered it, instead of another paper, to one 
BreretoHj who transmitted it to the mayor of Bristol, 
The defendant, Paine, was afterwards examined by the 
mayor, and confessed that he wrote the libel, but stated 
that he did neither compose or publish it, but merely de¬ 
livered it, instead of another paper, to Brereton ; but it 
was proved by his servant, that he sent him to his study 
for a writing, and that he not bringing the paper, sent 
for the defendant, fetched it himself and being in a 
room only with Dr. Hoyle, the libel was repeated, but 
he could not tell by whom; but he remembered the first 
verse. The jury found a special verdict, that a certain 
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person^ to them unknown, did prcmounce^ dictate^ and 
repeat the words contained in the libel which the de<> 
fendant did write; and that if that will make him guilty 
of composing and making the libel, then they find him 
guilty; and as to the publication thereof, they find him 
not guilty. The Court, after argument, are reported to 
have said, ** That the making of a libel is an offence, 
though never published; and if one dictate and another 
write, both are guilty of making it.” It does not appear, 
indeed, that any judgment was ever pronounced in the 
case, yet the Court were clearly of opinion, that the de¬ 
defendant, by merely writing a libel dictated by another, 
had been guilty of an offence. Indeed, it is assumed, in 
the argument of counsel and of the Court, that the per¬ 
son who makes a libel, is guilty of an indictable of- 
ence; and the only question debated was, whether the 
bare transcribing was an offence. The case of Mex v. 
Beare (a) was decided within three years after that of 
Bex V. Paine, The indictment there charged, that the 
fendant composed, made, wrote, and industriously col¬ 
lected, many false and scandalous libels, one of which 
was set out. The jury found the defendant guilty as to 
the writing and collecting, and as to every thing else, 
not guilty; and the Court held, that the barely writing 
and collecting was criminal, and judgment was pro¬ 
nounced for the Crown. That case, therefore, is a di¬ 
rect authority, that the writing with a calumnious intent 
is, in itself, an offence, although there be no publication. 
It appears to have been conceded, in argument, that the 
contriver and maker of a libel were guilty of an offence; 
but the point argued was, that the mere writing of a libel, 
by a person who was not the author of the libel, was not 
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C. J. Holt has been already fully stated and commented 
on; and it has been said, that the authorities referred 
to from the civil law, do not establish the doctrine in 
support of which they were cited. It is to be observed, 
however, that the passages cited from JustiniarCs In^ 
$tittUeSf and from the pandects, are in the disjunctive; 
** Scripserit, composuerit, ediderit, dolove malo fecerit 
quo quid eorum fieret.” Each of the acts are put as a 
distinct offence, and they therefore bear out the pro¬ 
position, that, by the civil law, the writing of a libel, 
the composing of a libel, and the publishing of a 
libel, are distinct and separate offences; and Vin- 
niusy in his Commentaries on the Institutes, Lib. 4. 
tit. 4. De Injuriisy lays it down, Quippe utrumque 
flagitiosum esse, ct componere famosum libellum, ct 
publicare. The current of authority in our law does 
not stop with Rex v. Beare, for the same doctrine 
was afterwards laid down in Rex v. Knell, (a) The 
information charged, that the defendant printed and 
published a libel in Misfs Weekly Journal. It was 
proved, that the defendant was a printer's servant, and 
his business was to prepare the type for printing o^ 
which business was called composing for the press; that 
the defendant and another composed, together, the 
libel in question, taking the alternate columns. For 
the defendant, it was objected, first, that since he took 
a distinct part, that which he composed could not 
bear the construction put upon the whole; and, se¬ 
condly, that since he composed only, he could not be 
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found guilty of the printing wherewith he was charged. 
It was answered, that, in misdemeanors, an accessory in 
part is a principal in the whole; and, therefore, as 
the defendant assisted in the composing, a circumstance 
essential to the printing, he, by that act, made himself 
concerned in the whole; that composing was taking a 
copy in t 3 rpes, which would make the defendant a pub¬ 
lisher; since it had often been determined, that the 
taking of a copy of a libel was an act of publication. 
But Lord C. J. Raymond directed the jury to acquit 
the defendant of the publication; and, if they be¬ 
lieved the evidence, to find him guilty of the print¬ 
ing, which they did accordingly; afterwards, he was 
sentenced to stand in the pillory twice, and to be kept 
to hard labour for the space of six months. Serjeant 
Ha’wkins was counsel for the defendant; and if any 
doubt had been entertained, as to the propriety of the 
judgment, the question was upon the record, and the 
defendant might have had a writ of error. This is an 
authority, therefore, to shew, that the person who 
merely puts the t 3 q)e together, for the purpose of print¬ 
ing, is guilty of an offence. It was assumed, in all 
these cases, that the author of a libel was guilty of an 
offence; and the point decided was, that the transcriber 
was also guilty of an offence. Admitting, therefore, 
that the defendant did not publish the libel in the 
county of Leicesiej’t still he is guilty of the writing and 
composing it there, with the intent charged in the in¬ 
dictment ; and the several authorities cited are sufficient 
to shew, that that is an offence by the laws of 
land. The form of the precedents of indictments for 
libels affords a strong argument in support of the doc¬ 
trine, 
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trine, that the writing of a libel is per se an offence 
for the usual form is, that the defendant composed, 
wrote, and published. Now it is admitted, that the 
publishing a libel is an offence; and if so, if writing 
and composing be innocent, there can be no reason 
for introducing those terms into every information and 
indictment. And if the writing of a libel be a distinct 
offence, then, in order to convict the defendant of that 
offence, the venue must necessarily be laid in the county 
where the libel was written. The Seven Bishops’ Case 
is a strong authority upon that point. There the writing 
was in Sun'ey, and it was therefore held, that the de¬ 
fendants could not be found guilty of that part of the 
offence in the county of Middlesex; but the counsel and 
the Judges seemed to be clearly of opinion, that if the 
writing had been in Middlesex, that would have satisfied 
the charge against the defendants. The writing was in 
Surrey, and the evidence was that some of the bishops 
had, in Middlesex, acknowleged it to be their writing. 
And Mr. Justice Ptmell says to the attorney-general (a), 
“ What say you to the first part ? you have not proved 
that it was written in Middlesex.** That was the objec¬ 
tion : he says, you have failed to prove that, and on the 
contrary the evidence shews it was written in Surrey. No 
man can contend, that because it is shewn that a defend¬ 
ant wrote in the county of A., and acknowleged it, in the 
county of B., to be his hand-writing, it is proved that 
it was written in the county of A. And, in answer to 
an argument of the' attorney-general {h), Mr. Justice 
Powell says, “ Do you think, Mr. Attorney, that writing 


{a) 12 HowgU't State Trials, 331, 


(b) Ibid. 
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in one county is such a continued act, that he may be 
said to write it in another county ?” and the result of 
Mr. Justice PowelV& observations is this; The evidence 
shewed that the petition was written in the county of 
Surrey. In that county, therefore, the writing was 
completed; and as the prosecutor did not shew any 
publication in the county of Middlesex, where the 
venue was laid, he failed in proving any part of the 
offence charged in that county. And afterwards, in 
answer to an argument of the recorder, that, supposing 
a party who had written a scandalous letter to a person 
at Exeter, were to acknowlcge, at Exeter, the letter to 
be his hand-writing, that would be evidence of a publi¬ 
cation; Mr. Justice says, But is that any evi¬ 

dence where it was written; oi*, if it be not proved that 
it was received at Exeter, would that be a proof of a pub¬ 
lication at Exeter ?” that is, owning the hand-writing in 
Middlesex, is no proof cither of the paper having been 
written, or of its having been published by the party in 
that county. The case of the Seven Bishops is therefore 
an authority to shew, not that publication is necessary 
to constitute the offence of libelling, but that if the indict¬ 
ment charge the writing in the county of A., the offence, 
i. e. the writing, must be proved to have been done there. 
The case of the King v. Tutchin («) is in confirmation 
of the doctrine, that writing a libel is, per se, an offence, 
for there the defendant was found guilty of the composing 
and publishing, but acquitted of the writing in London. 
This rule of law is not confined to the offence of libel¬ 
ling, but applies to the offence of forgery, which bears 
the strongest analogy to that of libelling; forgery is the 
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(«) 14 HtVL'eWs State Trialt, 1129 . 
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1820. false making of a written instrument with intent tode- 
fraud. The intent to defraud is usually shewn by 

TIm Kiifa 

againit proving a publication or uttering of the instrument; it 
BuRsm. . 1 j 1 

may, however, Be proved by other evidence, and when 
it is so proved, the forgery of an instrument is a suffi¬ 
cient completion of the offence before publication. In 
EUioti’s case, 2 East, P. C. 951., the fact of the forgery 
was brought home to the prisoner, although the note 
was never published, it having been found in his pos¬ 
session at the time when he was seized. No objection was 
taken to the conviction on that ground, there being cir¬ 
cumstances sufficient to warrant the jury in finding a 
fraudulent intention. The case afterwaids came before 
the twelve Judges on other points, and the conviction 
was held good. The opinion of Le Blanc J, in Bex v. 
Crocker (a) is an authority to the same effect. These were 
indeed cases of forgery by statute; the same principle, 
however, applies to the case of forgery at common law. 
In Bex V. Ward it was expressly decided, that at 
common law, forgery was an offence, although the thing 
forged be never published. Now the offence of forgery 
and of libelling bear the strongest analogy to each other. 
Forgery consists in the false making of a written instru¬ 
ment with intent to defraud. The offence of libelling 
consists in the making or publishing of a writing with 
intent to defame. The uttering a forged instrument 
with intent to defraud is analogous to the offence of 
publishing a libel with intent to defame. To apply, 
then, the same reasoning to offences which bear so 
strong an analogy to each other: The publication of a 
libel is one medium of proof by which it may be shewn 

(/<) 1 XA Jtaym. 1469. 
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that the author wrote it with an intent to dehune; bnt 
that intent may be shewn by other evidence^ and it is 
so done in this instance; for it is in proof that the de¬ 
fendant wrote the letter in Laicestershir'et and sent writ¬ 
ten directions to Bickersteth to forward it to Brookes for 
publication, and that Brookes afterwards published it in 
Middlesex, That is evidence, therefore, that the defend¬ 
ant wrote the libel with the intent that the contents 
should be communicated to the public, and thereby that 
hatred and contempt of the king’s government should be 
excited. It has been argued, that inasmuch as before 
the publication of a libel no civil injury is sustained, that 
therefore no public offence is committed. That argument 
will apply equally to the case of forgery at common 
law j for until the publication of the forged instrument 
no damage could be sustained, and consequently no 
civil action could be sustained by the party whose name 
was forged. The argument was urged in the case ot 
Bex V. Ward, but the Court said, that forgery is punish¬ 
able, though the party be not actually prejudiced, 
if he might be prejudiced by it ; and therefore they held 
the conviction good, and that there was no necessity to 
prove that the writing was published. In the case of con¬ 
spiracy, too, it is not necessary, that any actual injury 
should be done. The act of conspiracy is itself an indict¬ 
able offence. In Bro.Abr, tit. Treason, P1. 27.» it is laid 
down, that the fraudulent making of a coin is an of¬ 
fence although it be never uttered. It is clear, that a 
party may be indicted for writing to another a slan¬ 
derous letter, and, as far as nisi prius decisions go, 
the indictment must be in the county where the 
letter is put into the post, B£x v. Watson (a), and Bex 

(a) 1 Campb, 215. 
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V. fVilHams. (a) In that county, however, the contents 
of the letter are not communicated to the minds of 
others, and these cases are authorities to shew that 
the writing of a libel is an offence distinct from that of 
publishing. The fallacy of the argument on the other 
side consists in considering the publication of the libel 
as the only offence ;* \^hercas it constitutes one species 
of the offence of libelling, and also affords evidence of 
the intent with which a libel is written. 

Admitting, for the sake of the argument; that it was 
necessary so prove a publication to support the charge 
in this information, still the venue was properly laid in 
Leicestershire ; for the offence charged consists of seve¬ 
ral parts, the composing, the writing, and the publisii- 
ing. And in the case of a misdemeanor, where an 
offence is composed of facts taking place in two coun¬ 
ties, the venue may be laid in either. Here it is in 
evidence, that the defendant composed and wrote the 
libel in Leicestershire^ and that he caused it to be pub¬ 
lished in Middlesex. It is true that in felony the rule 
is different. But Lord Hale takes the distinction 
between a felony and a misdemeanor, {b) “ If the 

offence were partly in Middlesex^ where the Court 
sits, and partly in London^ or any other foreign country, 
the felony is dispunishable; and so it remains at this 
day, notwithstanding the statute of 2 & 3 6. c, 24. 6. 

But yet in this case the offender committing part of the 
offence in Middlesex, may be indicted of misprision of 
felony in Middlesex, or committing part of the offence 
in London, may be indicted of misprision of felony in 
London, and thereupon fined and imprisoned: and ac- 

% 

(o) 2 ffampi, S06. (i) JIale't P. C. 652. 
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cordingly it was done by the advice of all the Judgesi 
and the parties fined; for every felony includes mispri** 
sion.” Lord Hale, therefore, lays it down, that al¬ 
though the felony be part in one county and part in 
another, and is therefore dispunishable as such, yet 
that as to the misprision of the felony, the venue may 
be laid in either county. He goes on and says, << And 
yet observe, the felony was one entire felony, com¬ 
mitted in two counties, and therefore neither inquir- 
able nor determinable in one county; for the jury of 
that county cannot take notice of part of the fact com¬ 
mitted in another, and yet the misprision of that felony 
was inquirablc and punishable in either county where 
but part of the felony was committed; and yet the jury 
in that case must take notice of .the entire felony, part 
whereof was committed in another county.” To apply 
this doctrine to the present case, in which the charge 
is, that the defendant wrote, composed, and published: 
admitting it to be necessary to prove the writing, 
the composing, and the publishing, it is sufficient to 
shew that any part of the oiFence was committed in 
the county of Leicester; and here it is proved that 
the libel was written in the county qf Leicester, although 
it was published in the county of Middlesex. In /fcie- 
kind FI. C. Book 2. s. 37. it is said, “ And it seems by 
the common law, if a fact done in one oounty prove 
a nuisance to anot|)cr, it may be indicted in either 
county.” Now the fact itself is not the offence, but the 
fact coupled with the injurious consequence. A wind¬ 
mill erected in A. may not be a nuisance in A., but may 
be injurious to the public in B.; the windmill may be in 
the couAty of A., and the highway to which it is a nui¬ 
sance may be in the county of B., and it is then 
X 3 D 2 indict- 
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1820. indictable in either county. And HobsorCs case {a), 
The Kimo case (b)f and the opinion of Ashurst J. in Scott qui 

against tam V. Brcst (c), Ilex V. Brisae (c), oxidiB£x v. Bernes (c), 

Boasnx. . . . 

are all authorities to the same effect. 

Thirdly, There was sufficient evidence of a publication 
in the county of Leicester, The facts proved were, that 
the defendant wrote the letter in Leicestershire; that he 
was seen there on the day it bore date, and on the fol¬ 
lowing day, and, that it came through the hands of 
Bickersteth in an envelope, containing directions to him 
to transmit it to Brookes for publication. The letter, 
therefore, must either have been delivered open to Bicker¬ 
steth in the county of Leicesierf or it must have been 
transmitted by the post or by some private hand. Now 
the moment the defendant put the libel out of his pos¬ 
session his offence was complete. And it is clear from 
the nisi prius cases of B,ex v. Watson (d) and Bex v. Wil- 
laims(e)f that Lord Ellerihorough was of opinion, that the 
putting of a libellous letter into the post-office in one 
county with an intent that it should be delivered to a 
person in another county was a sufficient publication in 
the first. In the case of Metcalf v. Markham {f), the letter 
was transmitted by post from Hull to a person in Ger¬ 
many. The venue was changed upon an affidavit that 
the cause of action arose wholly in Yorkshire, and not 
elsewhere within the kingdom. A rule was obtained 
to bring back the venue, upon an affidavit that the 
letter was dated at Hull, and sent by post; and it was 


(«) East's Pl.C, Addenda xxiv. 
(c) 2 Term Rep. 2-38. 

(c) n. 171. 

(e) 2 Gamjtb. 506. 


(6) 2 East r. C. 1125. 
(c) 4 East, 164. 

((/) 1 Camph. 215. 

(/) 3 T. R. 652.* 
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' argued, that as it had passed through other countiesi 
it might have been said to have been equally pub¬ 
lished ill each of those counties. The Court, however, 
were of opinion, that the fact of the letter having been 
put into the post-office in the county of York was suf¬ 
ficient to support that part of the affidavit that the 
cause of action arose in the county of Yorkt and not 
elsewhere in the kingdom. These authorities arc suffi¬ 
cient to shew that the putting a letter into the post is a 
sufficient evidence of a publication. The same observ¬ 
ation applies to sending a letter by a private hand; for 
the effect of the decisions is, that the delivery of a 
libel from one person to another is a publication in point 
of law. 
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[The arguments on the part of the defendants were 
not concluded in this term.] 


Aldiss against Burgess. 

A RULE having been obtained, calling upon the de- Practice. 

fendant, to shew cause why he or his attorney should 
not pay the costs incurred by the plaintiff, in conse¬ 
quence of six different notices of the same bail having 
being given. It appeartnl, upon the affidavits, that the 
bail having attended, under two of the notices, before a 
Judge at chambers, one justified, and the other was re¬ 
jected on some formal objection. Four other notices 
were afterwards given, but the bail did not attend. The 
defendant’s attorney swore, that, from the instructions he 
^ 3 D 3 had 
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had received from his client, he believed the bail would ' 
have attended on the days mentioned in the notice. 

Comyn shewed cause. By the practice of the Court, 
the plaintiff would not be entitled to any costs, if the 
bail had justified, because there was no change of the 
bail. The plaintiff ought not, therefore, to be placed in 
a better situation, in consequence of the bail not having 
justified. 


Abbott C. J. The giving of these frequent no¬ 
tices of bail has become a matter of so much vex¬ 
ation, that it is fit to put a stop to the practice. In 
this case the attorney has sworn, that he believed, from 
his instructions, that the bail would have attended on 
the days mentioned in the notices. We think, there¬ 
fore, in this case, that the attorney is excused. • WJien- 
ever a proper case occurs, we will visit the defendant’s 
attorney with costs ; for it is his duty to take care that 
the bail will attend pursuant to notice. In the present 
case the rule must be made absolute against the defend¬ 
ant alone. 

Rule absolute. 


END OF TRINITT TEAM. 
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ACCORD AND SATISFAC¬ 
TION, 

See Partner and Pleading, 
ACTION, 

I 

See Slave Trade. 

An action at law is not maintain¬ 
able upon a decree of a court of 
equity, for a specific sum of money 
founded on equitable considera¬ 
tions only; and therefore, where 
a bill was filed for the specific 
performance of an agreement for 
the purchase of an estate, and the 
decree was for payment of interest 
on the purchase-money and costs: 
Held, that no action at law was 
maintainable to recover such in¬ 
terest and costs. Carpenter and 
Another v. Thornton, M. 60 G. .“I. 

Pago 52 

AFFIDAVIT TO HOLD TO 
BAIL, 

See Practice, 17. 


ALEHOUSE-KEEPER, 

See Conviction, 2. 

ANNUITY, 

See Bankruptcy, 4. 

The memorial of an annuity grant¬ 
ed since 53 G. 3. c, 141. need not 
state that the annuity is redeem¬ 
able, nor the name of the party in 
whose favour the warrant of attor¬ 
ney is given. Yems v. Smith, M. 
60 G. 3. Page 206 

APOTHECARY. 

Where a defendant was sued for a 
penalty under 55 G. 3. c. 194. ^ 20., 
and contended that he was withiii 
the exception, as having, prior to 
August 1.1815, actually practised 
as an apothecary: Hel^ that it 
was proper, in summing up to the 
jury, for the Judge to refer to the 
Sth section of the act as describ¬ 
ing the duty of an apothecary to 
be to make up the prescriptions 
3 D 4 of 
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of physicians; and it appearing 
that the defendant never had, or 
could have done so, prior to 
August 1. 1815, that such total in¬ 
capacity was cogent evidence to 
be left to the jury, and that they 
did right to find that he had never 
practised as an apothecary^ al¬ 
though, in fact, he had on many 
occasions administered medicines 
to various patients prior to that 
period. Apothecaries Company 
Warhurton^ M, 60 G. 3. Pago 40 

APPEAL. 

By 49 G. 3. c. 68. s.5. ten clear days’ 
notice of the intention to appeal 
is required; Held, that the ten 
days are to be taken exclusively 
both of the day of serving the 
notice and the day of holding the 
sessions. Rex v. Justices of JIe~ 
r^ordshirCf R. 1 G, 4, 581 

APPRENTICE, 

1. Covenant upon an indenture of 

apprenticeship, by the master 
against the father; breach, that 
the apprentice absented himself 
from the service; plea, that the 
son faithfully served till he came of 
age, and that he then avoided the 
indenture: Held, that this was 
no answer to the action. Cuming 
v. HiU, M. 60 G. 3. 59 

2. A father has, at the common 

law, no authority to bind his infant 
son apprentice without his assent; 
and consequently, where an in¬ 
denture of apprenticeship was ex¬ 
ecuted by the master and the fa¬ 
ther of the apprentice, but not 
also by the apprentice himself; 
Held, that it was invalid, and that 
no settlement could be gained un¬ 
der it. Rex V, Inhabitants of 
Amesky, JS. 1 G. 4t 584 

ASSUMPSIT. 

1. Money lent, and applied by the 


borrower for the express purpose 
of settling losses on illegal stock- 
jobbing transactions, to which the 
lender was no party, cannot be 
recovered back by him. Cannan 
V, BrycCi M, 60 G, 3. Page 179 

2. Wliere A, under a contract to 

deliver spring wheat had delivered 
to B. winter wheat, and B. having 
again sold the same as spring 
wheat, had in consequence been 
compelled, after a suit in Scot¬ 
land which lasted many years, to 
pay damages to the vendee; and 
afterwards B. brought an action 
of assumpsit against A. for his 
breach of contract, alleging as 
special damage the damages so 
recovered: Held, that almough 
such special damage had occurred 
within six years before the com¬ 
mencement of the action by B. 
against A., yet that the breach of 
contract, which in assumpsit was 
the gist of the action, having oc¬ 
curred and become known to B. 
more than six years before that 
period, A. might properly plead 
actio non accrevit infra sex an- 
nos. Battle^ v. Faulkner^ H. 
60 G. 3. and i G. 4. 288 

3. Where a bill of exchange pay¬ 

able at the house of A. had been 
there presented for payment, and 
dishonoured, and the acceptor af¬ 
terwards remitted to A. a sum of 
money for the purpose of en¬ 
abling him to pay the dishonoured 
bill, and also another of less va¬ 
lue. And A. in answer stated the 
fact of the bill having been dis¬ 
honoured, but added, that the 
money received should be carried 
to the acceptor’s account, and did 
afterwards pay the smaller bill: 
Held, that the holder of the ori¬ 
ginal bill could not maintain an 
action against A., there being no 
privity between them. Yates and 
Others v. BcU and Others^ '1\ 
1G.4. 643 

4. Cp* - 
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BANKRUPTCY. V6d 


4. Certain policies of insurance be¬ 
longing to A. had been deposited 
by him as a security for a debt of 
800/. at a banker’s. R., who was 
acquainted with these circum¬ 
stances, afterwards, at the desire 
of A.f expressly undertook to 
take the policies and settle with 
H. W., and to pay in the amount 
which he might receive at the 
banker’s to A's account there. 
Upon this undertaking the po¬ 
licies were given to him, and upon 
them he received the sum of 949/. 
A. having become bankrupt, and 
being then indebted to B. in a 
larger sum, the latter refused to 
pay over the money so received; 
Held, that the assignee of A. 
could not (even with the assent of 
the banker) maintain any action 
against B. for the breach of his 
undertaking. Chalmers v. Page, 
T, 1 G, 4. Page 697 

ATTORNEY, 

See Principal and Aoent, 1. 

Practice, 5. 

1, In the investigation of a charge 

of felony before a magistrate, an 
attorney is only as a matter of 
courtesy permitted; but has no 
right to be present, nor can he 
comment on the evidence so as to 
apply the law to it, unless he be re¬ 
quested by the magistrate to give 
his opinion lind advice upon the 
case. Rex v, Borroriy H, 60 G. 3. 
and 1 G. 4. 432 

2. A charge for preparing an affi¬ 

davit of the petitioning creditor’s 
debt and bond to the Chauccllor, 
in order to obtain a commission 
of bankruptcy, is not a taxable 
item in an attorney’s bill, within 
2 G. 2. c. 2 3. 5. 23. as being a 
charge at law or in equity, the 
affidavit not having been sworn, 
nor a commission issued. Barton 
V. ChattertoUf E, 1 G, 4. 486 


AWARD. 

The Court will not set aside an award 
on the ground that the arbitrators 
have decided contrary to law, un¬ 
less the law be clear upon the sub¬ 
ject; and, therefore, where the 
captain had sold, at an intermedi¬ 
ate port, part of the cargo, at a 
price higher than it would have 
fetched at the port of destination, 
and, upon a reimrence to settle the 
average loss between the ship¬ 
owner and charterers, the arbi¬ 
trators (who were mercantile men) 
allowed for the actual value of the 
goods, when sold, and not for tho 
price they would have fetched at 
the port of destination, the Court 
refused to set aside the award. 
Richardson v. NoursCf M. 60 G. 3. 

Page 237 

BANKRUPTCY. 

1. By the 49 G. 3. c. 121. s, 8., the 

certificate of a bankrupt is a bar, 
not only to any action at the suit 
of the surety tor the recovery of 
money paid in discharge of the 
original debt, but to any action 
for the consequential damage ac¬ 
cruing from the non-payment, by 
the bankrupt, of the original debt 
when duo; and, therefore, where 
the acceptor of an accommodation 
bill brought an action against the 
drawer, who had become bank¬ 
rupt, for not providing him with 
funds to pay the bill when due, 
whereby he had incurred the costs 
of an action, and was obliged to 
sell an estate, in order to raise 
money to pay the bill, the cer¬ 
tificate was held to be a good 
bar. Van Sandau v. Corshie^ M, 
60 G. 3. 13 

2. Upon a motion for a prohibition 
to the Lord Chancellor, sitting in 
bankruptcy, it appeared, that the 
assignees had seized, as the pro¬ 
perty of the bankrupt, a farm, be¬ 
longing 
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longing to A. i?., and had kept it 
a long time and mismanaged it: 
and that the Lord Chancellor haa 
referred it to the Master, to take 
the account between A.B. and the 
assignees, in respect of such pro¬ 
perty and of its mismanagement; 
and afterwards, upon his report, 
had ordered a certain sum to be 
paid to A.B. by the assignees, the 
commission having been previously 
superseded: Held, first, that the 
jurisdiction of the Lord Chancel¬ 
lor, sitting in bankruptcy, was not 
confined to the period during 
which the commission subsisted. 
Secondly, that he had not exceed¬ 
ed his jurisdiction, in ordering the 
Master to take an account, as to 
the mismanagement &c. of the 
property, nor in making the as¬ 
signees personally liable, beyond 
the funds in their hands, for such 
mismanagement: 

Thirdly, that the Lord Chan¬ 
cellor had jurisdiction over all ef¬ 
fects taken under the commission, 
as well those of strangers as of the 
bankrupt, and over the assignees, 
for all acts done by them in their 
character of assignees, by virtue or 
under colour of the commission : 

Fourthly, that, in cases where 
the Lord Chancellor has jurisdic¬ 
tion generally, this Court has no 
authority to revise his order; 

Fifthly, that no prohibition can 
be granted, after the final order of 
the Lord Chancellor, unless there 
be an original want of ijurisdic¬ 
tion apparent on the face of the 
proceedings. 

Quaere, whether this Court have 
authority to direct a prohibition to 
the Lord Chancellor, sitting in 
bankruptcy. Bx parte ^Cawan, 
M, 60 G. 3. Page 123 

3. Where a person, entitled to take 
out letters of administration, neg¬ 
lected to do so, hut remained in 
possession of the goods of the in¬ 


testate, and being so in possession,'* 
became a bankrupt; and a creditor 
of the intestate, afterwards took 
out letters of administration, and 
claimed the goods from the as¬ 
signees: Held, that these goods 
were Avithin 21 Jac. c. I 9 ., being 
property in the possession, order, 
and disposition of the bankrupt, 
Avith the consent of the true owner, 
and that the assignees were there¬ 
fore entitled to them. Fox, Ad¬ 
ministrator, V. Fisher, M. 60 G. 3. 

Page 135 

4-. A surety under an annuity-deed 
is not entitled, under 49 G.3. 
c. 121. s. 8., to prove the value of 
the annuity as a debt under the 
commission; and therefore, where 
such a surety had redeemed the 
annuity, subsequently to the bank¬ 
ruptcy, it was held, that he was 
entitled to maintain an action for 
the value against the bankrupt, 
who had obtained his certificate, 
and that, although the grantee.had 
proved under the 17th section. 
Flanagan v. Watkins, M> 60 G. 3. 

186 

5. Where the assignees of an unccr- 

tificated bankrupt, by agreement, 
for a valuable consideration paid 
to them by a third person, had 
left the bankrupt’s furniture, &c., 
in his possession, and afterwards, 
notwithstanding such agreement, 
seized the same ; it was held, that 
they Avere justifieebin so doing, an 
uncertificated bankrupt not being 
entitled to retain any property 
against his assignees. Nias v. 
Adamson, M. 60 G. 3. 225 

6. One of tAvo assignees of a lease 
gave a bond to the lessee, by 
whom the assignment was made, 
conditioned for the payment of 
the rent to the lessor, and the 
performance of the other cove¬ 
nants in the lease, and for indem¬ 
nifying the lessee against the 
non-performance of the cove¬ 
nants. 
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nants, both the assignees of the 
lease . having become bankrupt, 
and the bond having been forfeited 
before the bankruptcy: Held, 
that the lessee could not prove in 
respect of the penalty under the 
commission, the bond being incapa¬ 
ble of valuation; Held, dso, that 
he could not prove for the damages 
which had accrued previous to 
the bankruptcy, not having paid 
them to the lessor: Held, also, 
that the 49 G. 3. c. 121. s. 19., ap- 

f )lics only to cases between the 
essor and lessee, or assignee of 
the lease, and not to cases be¬ 
tween the lessee and the assignee 
of the lease. Taylor v. Young, 
E. 1 G. 4. Page 521 

7. A joint commission of bankruptcy 
having issued against the tenant 
for life and the tenant in tail; 
Held, that the assignees, by the 
bargain and sale, only took an 
estate for life in the premises, and 
a base fee in remainder. Jervis and 
Another v. Taylcur, E. 1 G.4. 557 
8. Certain policies of insurance be¬ 
longing to A. had been deposited 
by him as a security for a debt of 
800/. at a banker’s. li., who w'as 
acquainted with these circum¬ 
stances, afterwards, at the desire 
of A., expressly undertook to take 
the policies and to settle with 
H. W., and to pay in the amount 
which he might receive at the 
banker’s to .!^l.’s account there. 
Upon this undertaking the policies 
were given to him, and upon them 
he received the sum of 949/. A. 
having become bankrupt, and 
being then indebted to B. in a 
larger sum, the latter refused to 
pay over the money so received: 
Held, that the assignee o€ A. 
could not (even with the assent of 
the banker) maintain any action 
against jS. for the breach of his 
undertaking. Chalmers v. Page, 
T. 1 G. 4. 697 


BASTARD, 

See Justices, S. 

BILL OF EXCHANGE, 

See Lien, 2. 

1. A corporation not established for 
trading purposes, cannot be ac¬ 
ceptors of a bill of exchange, pay¬ 
able at a less period than six 
months from the date; because 
such a case falls within the provi¬ 
sion of the several acts passed for 
the protection of the Bank of 
England, by which it is enacted, 
that it shall not be lawful for any 
body corporate to borrow, owe, or 
take up any money upon their 
bills or notes payable at de¬ 
mand, or at any less time than six 
months from the borrowing there¬ 
of: Quaere, whether any except a 
trading corporation can bind them¬ 
selves as parties to a bill of ex¬ 
change. Broughton v. Proprietors 
of the Manchester and Salford 
Water Works, M. 60 G. 3. Page 1 

2. In an action upon a bill of ex¬ 

change with several indorsements, 
by a plaintiff who had paid the 
bill under protest for the honour 
of one of the indorsers, it was held 
sufficient, even upon special de¬ 
murrer, to state that he had paid 
the bill according to the usage 
and custom of merchants, without 
stating that he had paid it to 
the last indorsee. Cox v. Earle, 
H, 60 G. 3. and 1 G. 4. 430 

3. Where a bill was drawn for the 

accommodation of an indorsee, 
and neither such indorsee nor the 
drawer had any effects in the hands 
of the acceptor: Held, that a 
subsequent indorsee, in order to 
entitle him to recover against the 
drawer, is bound to give notice of 
non-payment. Cory and Others 
V. Scott, T, 1 G. 4. 6J9 


CANAL. 



COPYHOLD. 


766 CONSTABLE, 


CANAL. 

Where, by a canal act, a toll of Is. 
per ton was imposed upon all coal, 
&c. navigated upon any part of 
the canal from a place A., or from 
any place within two miles there¬ 
of; Held, that this only applied to 
voyages commencing within those 
limits, and that no such toll was 
payable for coal loaded at a place 
more than two miles from A., al¬ 
though conveyed upon a part of 
the canal within two miles of A. 
Brittain v. The Croniford Canal 
Company, M. 60 G. 3. Page 139 

CHARITABLE USE, 

See Copyhold, 1. 

CLERK OF THE PEACE, 

See Sessions. 

COMMON, 

See Copyhold, 2. 

CONSIGNOR AND CON¬ 
SIGNEE. 

By a bill of lading, the captain was 
to deliver the goods for the con¬ 
signor, and, in his name, to the 
consignee. At the time of ship¬ 
ment, the consignee had no pro¬ 
perty in the goods: Held, that an 
action against the ship-owners for 
damage done to the goods, must 
be brought in the name of the 
consignor; and that, although the 
consignee had insured the goods 
and advanced the premiums of in¬ 
surance before the arrival of the 
ship. Sargent v. Morris, H. 60 
G. 3. and 1 G. 4. 277 

CONSTABLE. 

A constable acting under a warrant 
commanding him to take the goods 
of takes the goods of B., be¬ 


lieving them to belong to A.t' 
Held, that he was entitled to the 
protection of the stat. 24 G. 2. 
c. 44. s. 8., and that an action 
against him must be brought 
within six calendar months. Par- 
ton V. Williams, H, 60 G. 3. and 
1 G. 4. Page 330 

CONVICTION. 

1. A conviction stated, that plaintiff 

having been brought before a ma¬ 
gistrate on an information charg¬ 
ing him with having unlawfully re¬ 
turned without a certificate to a 
parish from which he had been 
removed, and that upon that oc¬ 
casion he confessed himself guilty: 
Held, that this conviction was 
good upon the face of it, and that 
it was not necessary to state in it 
expressly any act of vagrancy, it 
being for the party convicted to 
shew in his defence that he did not 
return in a state of pauperism. 
Mann v. Davers, clerk, M. 60 
G. 3. 103 

2. The 21 Jac. 1. c. 7. provides, 

that an alehouse-keeper suffering 
inhabitants of the parish to tipple, 
may be convicted on the oath of 
one witness; and the 1 Car, c. 4. 
extends the same penalty to the 
case of strangers, but requires 
proof by two witnesses : Held, 
therefore, that a conviction stated 
to be on the oath of one witness 
against an alehouse-keeper, for 
permitting persons to tipple in his 
alehouse, was bad, for not stating 
whether those persons were in¬ 
habitants or strangers. Rex v. 

Dove, E. 1 G. 4, 596 

COPYHOLD. 

1. A conveyance of copyhold lands 
to charitable uses, in the life-time 
of the party, is w ithin 9 G. 2. c. 36., 
and therefore must be made with 
the formalities required by that 
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act. The Court will not, even 
^er a long and undisturbed en¬ 
joyment, presume a bargain, and 
sale, and enrolment of the same in 
Chancery: 

Qusere, if it would be sufKcient, 
in the case of copyhold, to de¬ 
clare the uses by a deed, con¬ 
formably to 9 G. 2. c. 36., and to 
cause such deed to be enrolled in 
Chancery. Doe dent. Homoti v. 
Waierlon, M. 60 G, 3. Page 149 

2. A copyhold tenement, to which a 
right of common was annexed, 
having vested in the lord by for¬ 
feiture, he re-granted it as a copy- 
hold, with the appurtenances : 
Held, that having dways conti¬ 
nued demisable, while in the hands 
of tlie lord, it was a customary 
tenement, and, as such, was still en¬ 
titled to right of common: Held, 
secondly, that a custom for the 
lord to grant leases of the waste of 
the manor, without restriction, is 
bad in point of law. Badger v. 
Fordf M. T. 60 G. 3. Page 153 

3. A copyhold of inheritance is not 
forfeited by a conviction of felony 
without attainder, unless there be 
a special custom in the manor. 
Bex V. JVilleSf tut., E. 1 G. 4. 

510 

CORONER. 

A coroner’s duty is judicial, and lie 
can only take an inquest super 
visum corporis; and an inquest in 
which the jury were not sworn by 
the coroner himself, and super 
visum corporis is absolutely void. 
The Court will not, therefore, af¬ 
ter an adjournment by the coro¬ 
ner of such an inquest, grant any 
mandamus to compel him to pro¬ 
ceed in it. Rex v. Fcrrand, M. 
60 G. 3. 260 

CORPORATION. 

1. A corporation not established for 


trading purposes, cannot be ac¬ 
ceptors of a bill of exchange pa;jr- 
ablc at a less period than tux 
months from the date; because 
such a case falls within the pro¬ 
vision of the several acts passed 
for the protection of the bank of 
England^ by which it is enacted, 
that it shall not bo lawful for any 
body corporate to borrow, owe, 
or take up any money upon their 
bills or notes payable at demand, 
or at any less time than six 
months from the borrowing there¬ 
of : Qumre, whether any, except 
a trading corporation, can bind 
themselves as parties to a bill of 
exchange. Broughton v. The 
Proprietors of the Manchester and 
Salford Water Works^ M, 60 G. 3. 

Page 1 

2. A justification in trespass stated, 

that by custom, a court had, from 
time immemorial, been holden be¬ 
fore the steward and port-reeve of 
a borough, or their sufficient de¬ 
puty or deputies, and that a court 
was holden before C. 2)., the de¬ 
puty of A. B., who was then 
steward and port-reeve ; Held, 
that upon this plea the two offices 
must be taken to have been com¬ 
patible, and that the appointment 
of the deputy by the person hold¬ 
ing both offices was sufficient. 
Green v. Davies and Another^ M. 
60 G. 3. 60 

3. A plea to a quo warranto stated that 
an immemorial court-leet was in 
part holden in the morning and in 
part in the evening, and thatthecus- 
tom had been to elect the mayor at 
the morning court, which burgess 
had been accustomed to be sworn 
into office at the evening court by 
the steward or his deputy. The re* 
plication denied the mode of elec¬ 
tion ; and there was also an issue, 

“ not duly sworn.” At the trial 
it appeared, that, in addition to 
the custom set out iu the plea, it 

had 
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COVENANT. 


hftd been usual for the leet jury 
to present, in writing, the can¬ 
didate who had most votes at the 
morning court, to be sworn in by 
the steward at the evening court; 
but th^ had no control over the 
poll: Held, that this was a mere 
ministerial act, on their part, and 
that it was no essential part of the 
custom, and need not be stated on 
the record. Rex v. Rotolandy M. 
60 G. 3. Page 130 

4. By the charter of a borough it 

was directed, that when it should 
happen that any of the capital 
burgesses should die, or dwell out 
of the borough, or for some cause 
be removed, it should be lawful 
for the remainder to elect others 
in the place of those so happening 
to die or be removed: Held, that 
these words were not so unam¬ 
biguous as to warrant the court in 
granting a mandamus to admit 
two persons in the room of two 
non-resident capital burgesses, the 
corporatioi\ not having previously 
removed them for this cause from 
their offices. Rex v. Mayor of 
Truro, E. 1 ff.4. .'390 

5. On the charter days for the elec¬ 
tion of lord mayor of the city of 
London, the business of the elec¬ 
tion ought to have the precedence 
of all other matters; and there¬ 
fore it is not lawful, after the lord 
mayor and aldermen have retired 
from the hustings, to propose any 
other business inconsistent with 
the election, the discussion of 
which may have the effect of put¬ 
ting it off altogether. Rex v. Par- 
hyns and Others, T. 1 G, 4. 668 

COSTS. 

1. Plaintiffs sued, as executors, for 
the balance of an account due to 
the testator; and, it appearing at 
the trial that Che balance claimed 
firoae out of matters of account 


between the plaintiffs in their own 
right, as surviving partners of the 
testator, they were nonsuited: 
Held, that the Court had no power 
to order the defendant to have his 
costs allowed him as costs in the 
cause. Barnard and Another, Ex¬ 
ecutors, V. Higdon, M. 60 G. 3. 213 

2. To trespass quare clausum fregit, 
defendant pleaded not guilty, and 
a justification of a right of way ; 
plaintiff, in replication, admitted 
the right of way, and new assigned 
extra viani. The plaintiff having 
obtained a verdict on the new as¬ 
signment, with H. damages, was 
held entitled to full costs. Taylor 
V. Nickolls, H, 60 G. 3. and 
1 G. 4. Page 443 

COUNTY RATE. 

A district, situate within the local 
limits of the county of York, from 
time immemorial had been part of 
the county of Dtirham, yet had 
always contributed to the public 
burdens of the county of York : 
Held, that it was to be presumed 
that such district, either in the 
original division of land into coun¬ 
ties, or at some subsequent period 
(when it was separated from the 
county of York), was made part 
of the county of Durham, on con¬ 
dition of its contributing to the 
burdens of the county of York, 
and that such district was liable 
to the county-rate of Yorkshire. 
Johnson v. Denltry and Others, 
M. T, 60 G. 3. 72 

COURT, 

Sec Pleading, 2. 

COVENANT, 

See Appiientice, 1. 

1. Where A., being possessed of 
certain premises for a term of 
years, assigned part of them over 
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to B. for the residue of his term, 
with a covenant for quiet enjoy¬ 
ment, and B> afterwards assigned 
them over to C .: Held, that C., 
having been evicted by J. S., the 
lessor of for a breach of cove¬ 
nant committed by A. previously 
to the assignment to Jb., might 
maintain an action against A. upon 
the covenant for quiet enjoyment, 
on the ground that there was a 
privity of estate between A. and C. 

Secoudly, the declaration having sot 
out the indenture from A. to B., 
in which it was recited that J. S. 
by indenture demised to A. the 
premises; and it afterwards ap¬ 
pearing on the face of the declar¬ 
ation, that J. S. had entered and 
ejected C. from the premises for 
a forfeiture; Hold, that the Court 
might, particularly after a verdict, 
presume that ./. S. had a title to 
the premises, although there was 
no express allegation of that fact. 

Thirdly, when part of the special 
damage laid in the declaration did 
not fail strictly within the covenant 
alleged to be broken, it is to be 
presumed, after verdict, that the 
jury were directed at the trial not 
to take that part into their con¬ 
sideration. Campbell v. Lewis, 
11. (iO a. if. and 1 G. 4. Page 392 

il. Where A., being seised of certain 
real estates, conveyed part ot them 
to the uses of the settlement at the 
time of his second marriage, and 
also covenanted with the trustees 
that he would, by will or other¬ 
wise, give and devise all other his 
real estates, and also his personal 
estate and eftect^ whatsoever and 
wheresoever, to and amongst the 
children both of his first and se¬ 
cond marriage, share and share 
alike: Held, that this covenant 
was applicable only to such real 
and personal estate of which A. 
might die seised or possessed, and 
that it did not prevent him from 


16P 

• disposing freely, durine his life, 
of such part of his real estate as 
was not settled, or which he might 
acquire subsequently to the date 
of the settlement. Needham v. 
Kirkman, E, 1 G. 4. 531 

Where a party took seven-sixteenths 
of certain premises, the whole of 
which then were rated at the an¬ 
nual value of 35^., and the lessor 
covenanted to pay all taxes then 
chargeable on the premises, or 
any part thereof, or on the yearly 
rent thereby reserved, and the les¬ 
see covenanted to pay all Jresk 
taxes which sliould thereafter be 
charged upon the premises, or any 
part thereof: Held, by Bayley 
and Holroyd Js., dissentiente Ab¬ 
bott C. J., that the true construc¬ 
tion of these covenants was, that 
the lessor should pay such taxes 
as were chargeable on the pre¬ 
mises at the time of making the 
lease, considering them as of the 
annual value of seven-sixteenths 
of 35/., and that the lessee should 
pay all fresh taxes, and all such 
additions to the taxes formerly 
chargeable, as were occasioned 
by the improved value of the pre¬ 
mises. Watson v. Atkins, T. 

IG. 4. Page 647 

CRIMINAL INFORMATION, 
See Practice, 20. 

CROSS REMAINDERS, 

See Devise, 1. 

DEED, 

See Fine. 

DEVISE. 

See Fine, 1. 

1. A testator having three sons, de¬ 
vised as follows: 1 leave the Withy 
Stakes farm, w'ith the appurtenants, 
to my two youngest sons; John 

and 
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and George^ equally between them, 
share and share alike; and 1 en¬ 
tail the said farm on the male 
heirs of John and George^ being 
born in wedlock. There being no 
devise over, it was held, that cross¬ 
remainders could not be raised by 
implication, and that on the death 
of George without issue, his moiety 
went to the heir at law. Cooper 
V. JoneSi 60 G. 3. and 1 G. 4. 

425 

2. Where a testator, having devised 

copyhold lands to A. tor life, with 
different remainders over, and hav¬ 
ing surrendered them to the uses 
of his will, afterwards, in contem¬ 
plation of marriage, conveyed his 
estates to trustees and their heirs, 
to secure a jointure for his in¬ 
tended wife, and subject to a term 
of 99 years for that purpose, to 
the use of himself in fee, and sub¬ 
sequently surrendered his copy- 
hold lands to these uses: Held, 
that this did not amount to a total 
revocation of his will, but that the 
devisee took the copyhold land, 
subject to the charge created by 
the settlement. Varner and Others 
v. Jeffery and Others^ H. 60 G. 3. 
and 1 G. 4. Page 462 

3. A testator, by bis will, devised 
all his real estates in several pa¬ 
rishes to trustees, their heirs and 
assigns for ever, upon trust to sell 
his estate at H. to pay his debts; 
and in case it should not be suf¬ 
ficient, then, as to his estate at F. 
upon trust, to sell that also, to 
make good the deficiency; but, 
in case it should not be necessary, 
then, as to his estate at F. and his 
other remaining estates in trust, 
to receive the rents and profits 
till his daughter ^ame of age, and 
then to pay such, of the rents and 
profits as had not been applied to 
her maintenance and education, 
together with the surplus money 
arising from the sale of his estate 


at JF*., if it should be sold, to his * 
daughter, upon coming of age, 
and from that period to the use of 
the trustees for the life of his 
daughter, and after her death to 
the use of her children; and by a 
codicil to his will, in which he 
made an alteration as to tlie trus¬ 
tees, the testator devised his 
estates to the new trustees therein 
named, and to the survivors and 
survivor of them, and the heirs of 
such survivor, such estates as 
aforesaid, in trust as aforesaid.” 
It appeared that the estate at jFf., 
when sold, was alone sufficient to 
pay the debts: Held, that the 
trustees, and the survivors and 
survivor of them, and the heirs of 
the survivor, took only an estate 
for the life of the daughter in tlie 
remaining estates at F. and else¬ 
where. Hawker and Another v. 
Hawker and Others, E. 1 G. 4. 

Page 537 

>. A testator having a son and 
daughter, and the latter having 
several children, devised to his 
son W. F. in fee; and if he should 
have no children, child, or issue, 
the said estate was, on the decease 
of W. F., to become the property 
of the heir at law, subject to such 
legacies as fV.F. might leave to 
the younger branches of the fa¬ 
mily : Held, tliat fV. F. took, 
under this will, an estate in fee, 
with an executory devise over to 
the person who, on tlie happening 
of the event contemplatea by the 
will, should become tlie heir at 
law of the testator. Doe dem. 
King and Ux. v. Frost, E. 1 G. 4. 

546 

!. Devise to H. D. for life, with re¬ 
mainder to the first son of C.Z). 
in tail male, and in default of issue 
to his second son in tail male, and 
in default of his issue to the third, 
fourth, fifth, and sixth sons, in 
tail male, severally and suoces- 
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iively, in remainder, one after 
Another, in order and course as 
they respectively should be in se¬ 
niority of age and priority of birth; 
the several and respective heirs 
male of all and every son, every 
elder of such sons and his heirs 
male being preferred to and to 
take before the younger; and in 
default of such issue, then to the 
first, second, third, fourth and all, 
&c. the daughters of C. D. and 
their issue, severally, successively, 
and in remainder, &c. as in the li¬ 
mitation to the sons, the elder 
being always preferred to, and to 
take before tne younger; and in 
default of any such issue, then to 
G. H , the eldest son of T. H., of 
Nottinghamf for life, with limita¬ 
tion to his first and other sons and 
daughters similar to those to the 
children of C. D.; and in default 
of such issue, to S. //., second 
son of T. H., of Nottingham^ for 
life, with precisely the same limit¬ 
ations to his first and other sous 
and daughters as in the preceding; 
and in default of such issue, to 
J. H.f the third son of T. //., of 
Nottingham^ for life; with re¬ 
mainder to his children, as in the 
preceding limitations. S. //. was 
in fact the third and J. 11. the 
second son of T. H. of Notting¬ 
ham : Held, that evidence of the 
state of the testator’s family, and 
other circumstances, was admis¬ 
sible to shew whether he had mis¬ 
taken the name of the devisee or 
not; and, upon such evidelice 
being given, that it became a 

a uestion of fact for the jury, whe- 
icr the mistake was in the name, 
or in the description. Doe, dem. 
JLe Chevalier, v. Huthioaite, T. 
1 G.4. Page 632 

6. A testator having an estate which 
had been conv^ed by the settle¬ 
ment on his first marriage, to 
trustees to the use of himself for 
. VoL. III. 


life, remeunder to his first and 
otlier sons, successively, in tail 
male; and having one son and 
two daughters Iw his first mar¬ 
riage, shortly aner his second 
marriage made his will, and devised 
to his son all his manors, &c. and 
personal property subject to the 
payment of his debts and legacies; 
but in case his son should depart 
this life without issue male, or in 
case of failure of issue male of the 
testator’s body, he bequeathed to 
all and every his daughters who 
should be living at the time of his 
death, or born in due time after¬ 
wards, 40,000^. equally to be di¬ 
vided amongst them, in addition 
to what they might be entitled to 
under the marriage settlements of 
their respective mothers; and if 
only one daughter, he bequeathed 
20,000^. to her; he then charged his 
estates with the payment of these 
sums, and devised them to A. and 
B., their heirs, &c. without im¬ 
peachment of waste, upon trust, 
by sale or mortgage to raise a 
sufficient sum to pay those lega¬ 
cies with interest; and he then 
devised the remainder of his lands, 
manors, &c. as should not be sold 
by the trustees for that purpose, 
for want, or in failure of issue 
male of his body, as aforesaid, unto 
his brother for life, with different 
remainders over. The testator 
had no children by the second 
marriage, and his only son by the 
first marriage, having died under 
age, unmarried, and without issue: 
Held, that the surviving daugh- 
ers took no estate, by descent, in 
the hereditaments devised by the 
will; and, secondly, that if the 
devise to A. and Bi had been of 
a power to raise money by sale, 
and not of a legal estate, that the 
testator’s brother would have 
taken an estate for life with re¬ 
mainders over; and thirdly, that 
3 £ under 
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EVIDENCE. 


under tJie will A, and B, took an 
estate in fee. Sanford and Others 
V. Irby and OlherSf T. 1 G. 4. 

Page 654 

DISCLAIMEE. 

A devisee in fee may by deed without 
matter of record disclaim the 
estate devised. Toinnson v. Tic- 
hell and Another^ M. 60 G. 3. 31 

EJECTMENT. 

1, The Court will not stay the pro¬ 
ceedings in an ejectment until the 
taxed costs of a suit in equity, 
brought by the same party for the 
recovery of the same premises, 
are paid. Doe, Dem. Williams, v. 
Winch and Others, E. 1 G. 4. 602 

2. To entitle joint tenants to reco¬ 

ver in ejectment against a tenant 
from year to year, the notice to 
quit must be signed by all the 
joint tenants at the time it is 
served; but if the notice be given 
by an agent it is sufficient, if his 
authority bo subsequently recog¬ 
nised ; and therefore, where such 
notice was given by an agent 
under a written authority, which 
at the time of the service of the 
notice had been signed only by 
sonic of the several joint tenants, 
but aften^'ards was signed by all 
the others: Held, that the subse¬ 
quent recognition was sufficient to 
give validity to the authority from 
the beginning, and that the notice 
to quit was therefore sufficient. 
Goodtitle, Dem. King, v. Wood¬ 
ward, T. 1 G. 4. 689 

ESCAPE. 

The sheriff having, within a liberty 
where particular officers had the 
exclusive privilege of executing 
all process, arrested a defendant 
upon a ca. sa. in which there was 
not any non-omittas clause, i^uf- 


fered him to go at large before 
his removal »om the liberty: 
Held, that he was liable in an 
action for an escape. Piggott v. 
Wilkes, E. 1 G. 4. Page 502 

EVIDENCE. 

1. Two divisions within a parish had 

separate overseers and separate 
rates, and managed their poor 
separately; but at the end of 
every year, in making up their 
accounts, the overseers of the 
one (if they had any money in 
hand) paid the balance over to 
the overseers of the other: Held, 
that this was in effect one joint 
parochial account; and that all 
the overseers were to be consi¬ 
dered as joint overseers of the 
parish at large: held, also, that 
where a payment has been made 
by a party at the sole request of 
one overseer, and without the 
knowledge of the others, and no 
demand is made upon them till 
after they are out of' office, it is a 
question proper for the jury, to 
say whether, under these sjiecial 
circumstances, the party ought 
not to be considered as having 
relied upon the sole responsibility 
of the overseer at whose request 
the payment was made. Malkin 
V. Vickerstoj^, M. 60 G. 8. 89 

2. The* examination of a soldier, 

ti^ken under the mutiny act, is to be 
rrccivcd as evidence as to his set¬ 
tlement, even though he be dead, 
or absent from the kingdom, at 
the time when the appeid is tried. 
M. 60 G. 3. 121 

3. An entry in the public books of a 

corporation is not evidence for 
them, unless it be an entry of a 
public nature. Marriage v. Lato- 
rence, M. 60 G. 3. 142 

4. Where a promissory note, on the 
face of it, purpoited to be payable 
on demand, parol evidence is not 

a^fliis- 



Evnmiei. 


admissible to shew, that at the 
time of making it, it was agreed 
that it should not be payable till 
after the decease of the maker. 
Weodhridge v. Spooner and Wife, 
Executrix, M. 60 G. 3. Page 233 

5. Where a loss had been settled 
upon a policy of insurance against 
fire in the year 1813, and upon 
a trial in the year 1819, the plain¬ 
tiff, in an action for libel charging 
him with having made fraudulent 
claims upon the insurance com¬ 
pany, with repect so such loss, 
called their agent, who stated, 
that the policy was returned to 
him after the fire, and that he 
had it in possession then, and 
afterwards, when the plaintifi'made 
a larger insurance with the com¬ 
pany ; that upon the loss having 
been settled the old policy became 
an useless paper, that he did not 
know what had become of it, but 
he believed he had returned 
it to the plaintiff. The clerk 
to the plaintiff’s attorney then 
proved, that within a few days 
of the trial, he went to the plain¬ 
tiff's house to search for the po¬ 
licy, when the plaintiff shewed 
every drawer where he usually 
kept his papers: that he exa¬ 
mined such drawers, and every 
other place where he thought it 
likely to find such a paper, with¬ 
out finding it; Held, that this was 
sufficient to entitle the plaintiff to 
give secondary evidence of the 
contents of the policy. Brewster 
V. Seivell, 60 G. 3. and 1 Q. 4. 

296 

6. Where, upon the letting of pre¬ 
mises to a tenant, a memorandum 
of agreement was drawn up, the 
terms of which were read over, 
and assented to by him, and it 
was then agreed that he should 
on a future day bring a surety and 
sign the agreement, neither of 
which he ever did: Held, that 
thd memorandum was not an 


nu 

agreement, but a mere unuccepted 
proposal, and that the tenn 9 of 
the letting, therefore, might be 
proved by parol evidence. Doe, 
dem. Bingham and Others, v. Cert- 
ivright, H. 60 G, 3. and 1 O. 4. 

Page 326 

7. In an action against a gamekeeper 
for a penalty for using a gun to 
kill game, without being qaalified; 
evidence of the real title to the 
manor is admissible for the pur¬ 
pose of negativing the existence 
of a colourable title in the person 
under whom the defendant claims 
to act. 

Entries in the books of the clerk 
of the peace of deputations, for¬ 
merly granted to gamekeepers by 
the real owner of the manor, are 
also evidence to shew that mano¬ 
rial rights were publicly exercised 
by him, and that the person whose 
title was set up by the defendant, 
knew that he had not any title 
whatever. Hunt v. Andrews, //. 
60 G. 3. and 1 G. 4. 341 

8. Where the mother of an appren¬ 
tice, whose time had not expired, 
applied to his master to give him 
up to her, and the master having 
consented to it, and all having 
agreed to part, the apprentice 
went away; but tlie indenture, 
which was in the hands of a third 
person, was never 'applied for, or 
given up : Held, that the appren¬ 
ticeship was not put an end to by 
this agreement, although the mas¬ 
ter said, that he would have given 
up the indenture if he had had it 
in his possession at the time, and 
afterwards refused to take back 
the apprentice. Secondly, where 
an unstamped indenture recited, 
that a premium of 12/. had been 
paid; but added, that it was paid 
out of a charitable donation fund 
belonging to the parish, and the 
master being called, proved that 
the premium had been paid by 
the parish officers, who told him 

3 E 2 at 
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at the time of paying it, that it 
was charity money: Held, that 
the fact of payment being proved, 
the recital in the indenture, and 
the declaration of the parish offi¬ 
cers, were not admissible in evi¬ 
dence, so as to bring the case 
within the exception in the 44 G. 3. 
c. 98. .s. 190., and that the inden¬ 
ture, being unstamped, was void. 
Semble, that a charitable dona¬ 
tion fund, belonging to a parish, 
is a public charity within such ex- 
' ception. Rex v. Inhabilauts of 
Skeffingjton^ H, 60 G. 3. and 
1 G. 4. Page 382 

9. Upon an indictment against A. 
JB. and others for unlawfully 
meeting together, with persons 
unknown, for the purpose of ex¬ 
citing discontent and disaifection, 
it was held, {A. B. having pre¬ 
sided at this meeting,) that resolu¬ 
tions, passed at a former meeting 
assembled a short time before in 
a distant place, and at which A. 
B. also presided, and the avowed 
object of which meeting was that 
of the meeting mentioned in the 
indictment, were admissible in evi¬ 
dence, to shew the intention of 
A. B. in assembling and attending 
the meeting in (piestion. 

Secondly, a copy of these resg^- 
lutions, delivered hy A. B. to the 
witness at the time of the former 
meeting as the resolutions then 
intended to be proposed, and 
which corresponded with those 
which the witness heard read from 
a written paper, is admissible 
without producing the original. 

Thirdly, large bodies of men 
having come to this meeting from 
a distance, marching in regular or¬ 
der, resembling a inilitary march, 
it was held to be admissible evi¬ 
dence, to shew the character and 
intention of the meeting, that 
within two days of the same, con¬ 
siderable numbers were seen train¬ 
ing and drilling before day-break. 


at a place from which one of 
these bodies had come to the 
meeting; and that on their disco¬ 
vering the persons who saw them, 
they ill-treated them, and forced 
one of them to take an oath never 
to be a king’s man again ; 

Held, also, that it was admis¬ 
sible to shew in evidence, for the 
same purpose, that another body 
of men, in their progress to the 
meeting, on passing the house of 
the person who had been so ill- 
treated, expressed their disappro¬ 
bation of his conduct by hissing. 

Parol evidence of inscriptions 
and devices on banners and flags 
displayed at a meeting, is admis¬ 
sible without producing the ori¬ 
ginals. 

Upon such an indictment, evi¬ 
dence of the supposed misconduct 
of those who dispersed the meet¬ 
ing, is not admissible. Rex v. Hunt 
and OtherSf E. 1 G. 4. Page 566 

10. An agreement in writing, un¬ 
stamped, for the letting a tene¬ 
ment at a certain rent, having 
been lost: Held, that parol evi¬ 
dence of its contents was not ad¬ 
missible, for the sake of proving 
thereby the value of the tenement. 
Rex V. Castle Morton, E. 1 G. 4. 

588 

11. Declaration in assumpsit stated 

as a breach, that the defendant 
did not diligently and sufficiently 
make a search at the Bank of 
England, to ascertain whether 
certain stock was standing in the 
name of certain persons, the de¬ 
fendant having been employed as 
an attorney so to do : The omis¬ 
sion to search took place more 
than six years before action 
brought, although it was not dis¬ 
covered by the plaintiff till within 
the six years: Held, the statute 
of limitations having been pleaded, 
that upon this form of declaration 
the plaintiff was not entitled to 
recover, *, *■ 


On 



EVIDENCE. 

* On the discovery being made, 
the defendant said the neglect 
arose from the omission of his 
clerk, and that he was responsible: 
Held, that upon this record such 
an acknowledgment was not suf¬ 
ficient. Short V. M^Carlhijf 7\ 
1 G. 4. Page 626 

12. Devise to 11. D. for life, with 
remainder to the first son of C. 
D. in tail male, and in default of 
issue, to his second sou in tail 
male, and in default of his issue, 
to the third, fourth, fifth, and 
sixth sons, in tail male, severally, 
and successively, in remainder 
one after another in order and 
course as they respectively should 
be in seniority of age and priority 
of birth ; the several and respect¬ 
ive heirs male of all and every 
son, every elder of such sons and 
his heirs male, being preferred to 
and to take before the younger; 
and in default of such issue, then 
to the first, second, third, fourth, 
and all, the daughters of C. 
D. and their issue severally, suc¬ 
cessively, and in remainder, &c. 
as in the limitation to the sons, 
the elder being alvi'ays jirefcrred 
to and to take before the younger; 
and in default of any such issue, 
then to G. II., the eldest son of 
T. II. of Nottingham, for life, 
with limitation to his first and 
other sons and daughters, similar 
to those to the children of C. D.; 
and in default of such issue, to 
,/. II., the third son of T. II. of 
Nottingham, for life, with remain¬ 
der to nis children, as in the pre¬ 
ceding limitations. S. H. was, in 
fact, the third, and ./. II. the .se¬ 
cond son of T. II. of Noliino. 
ham: Held, that evidence of the 
state of the testator’s family, and 
other circumstances, was admis¬ 
sible, to shew whether he had 
mistaken the name of the devisee 
or not; and, upon such evidence 


EXECUTOR. t75 

being given, that it became a ques¬ 
tion of fact for the jury, whether 
the mistake was in the name or 
in the description. Doe, dent. Le 
Chevalier, v. Huthwaite, T. 1 G.4. 

Page 632 

13. Where a builder, having taken 
ground on a building lease, at the 
ground-rent of 108/., assigned 
over his lease to A. for a sum 
considerably exceeding the then 
value of the premises, and at the 
same time took a lease from A. at 
an increased rent of 395/. and 
containing the same covenants for 
building as the original lease, to¬ 
gether with a stipulation of being 
allowed to repurchase the lease 
at the same sum for which it was 
assigned by him to A.: Held, 
that, under these circumstances^ 
it was properly left to the jury to 
say, whether this was a purchase 
or an usurious loan, and the jury 
having found it to be the latter, 
the Court rcfu.sed to disturb the 
verdict. Doe, dem. Grimes and 
Others, Assignees (if Hammond a 
Bankrupt, v. Gooch, T, 1 G. 4. 

664 

EXECUTORS, 

Sec Costs, I. 

One of two executors having alone 
proved the will, and received a 
debt due to the testator, which by 
his will was appropriated to the 
payment of specific legacies to his 
grandchildren, with interest there¬ 
on, and aftcrw’ards permitted the 
money to be lent out to a third 
person, by whom it was paid to 
A.s A., on being applied to by 
the executor, acknowledged that 
he had received the money, and 
that it belonged to the testator’s 
grandchildren, but refused to pay 
it over to the executor: Held, 
that both executors might join in 
3 E 3 an 
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GUARANTEE. 


an action brought to recover the 
money against 

Held, also, that it does not 
amount to a devastavit if an exe- 
cntor lends out on private security 
money belonging to the testator, 
but not wanted for the immediate 
uses of the will; provided he ex¬ 
ercises a fair and reasonable dis¬ 
cretion on the subject. Webstet 
and Another, Executor and Exe¬ 
cutrix of Heatley, v. Spencer, H. 
60 G. 3. and 1 G.4. Page 360 

FINE. 

To avoid a fine, a husband claiming in 
right of his wife, must enter within 
five years after his title accrues. 

By deed an estate was settled, 
after several preceding estates 
tail, to the use of all and every 
the nearest of kin in equal de¬ 
gree to D. M., at the time of 
her decease without issue of the 
name of Brewer: Held, that a 
crsoii who at the time of D. M.’s 
eath was her nearest of kin, born 
with the name of Brewer, but who 
was not her nearest of kin, and 
who had, previous to D. M.’s 
death, married and assumed her 
husband’s name, was not en¬ 
titled to take under this clause 
in the deed. Doe, dent. Wright, 
v, Plumptre, 11. 60 G. 3. ailft 
1G.4. 474 

FORFEITURE, 

See Copyhold, 3. 

FRAUDS, STATUTE OF, 

See Will. 

1, Where a vendee verbally agreed 
at a public market with the agent 
of the vendor to purchase twelve 
bushels of tares, (then in vendor’s 
possession, constituting part of a 
larger quantity in bulk,) to re¬ 
main in vendor’s possession till 
eallcd for; and the agent, on his 


return home, measured the twelve 
bushels, and set them apart for 
the vendee : Held, that this did 
not amount to an acceptance by 
the latter, so as to take the case 
out of the 17th section of the sta¬ 
tute of frauds. Howe v. Palmier, 
H. 60 G. 3. and 1 G. 4. Page 321 
2. A. agreed to purchase a horsb 
from B. for ready money, and to 
take him within a time agreed 
upon. About the expiration of 
that time, A. rode the horse, and 
gave directions as to its treat¬ 
ment, &c., but requested that it 
' might remain in B.'s possession 
for a further time, at the expira¬ 
tion of which he promised to 
fetch it away and pay the price; 
to this B. assented. The horse 
died before A. paid the price or 
took it away: Held, that there 
was no acceptance of the horse 
within the meaning of the statute 
of frauds. Tempest v. Fitzgerald, 
r. 1G.4, 680 

FREIGHT, 

See Liek, 2. 

GAMEKEEPER, 

Sec Evidence, 7. 

GUARANTEE. 

A guarantee of the payment of A.B. 
to the extent of 601. at quar¬ 
terly account, bill two months, 
for goods to be purchased by him 
of the plaintiff, is not a continuing 
or standing guarantee to that ex¬ 
tent for goods to be at any time 
supplied to A. B. until the credit 
is recalled. Melville and Another, 
V. Hayden, E. 1 G. 4. 593 

HABEAS CORPUS, 

See Practice, 14. 26. 



INSOLVENT DEBTOR. 
HIGHWAY. 

An order for stopping up an unne¬ 
cessary highway under 55 G. 3. 
c. 68. s. 2. must be made at a spe¬ 
cial sessions, and that fact must 
appear on the face of the order. 
Jlex V. Sheppard, //. 60 G, 3. and 
1 G. 4. Page 414 

INDICTMENT. 

Upon an indictment for an assault 
upon E.E; it is sufficient to prove 
that an assault was committed 
upon a person bearing that name, 
although it appear that two per¬ 
sons bore the same name, E. E. 
the elder and E. E. the younger. 
Rex V. Peace, E. 1 G. 4. 579 

INNKEEPER, 

See Posx-HonsE Duty. 

A house of public entertainment in 
London, where beds, provisions, 
Ac. are furnished for all persons 
paying for the same, but which 
was merely called a tavern and 
coffee-house, and was not fre¬ 
quented by stage-coaches and 
waggons from the country, and 
which had no stables belonging to 
it, is to be considered an inn, and 
the owner is subject to the liabi¬ 
lities of innkeepers, and has a lien 
on the goods of his guest for the 
payment of his bill, and that even 
where the guest did not appear 
to have been a traveller, but one 
who had previously resided in 
furnished lodgings in London. 
Thompson v. Lacij, H. 60 G. 3. 
audlG.4. ■ 283 

INSOLVENT DEBTOR. 

A plea of discljiarge under the in¬ 
solvent debtors’ act is no bar to 
an action of trespass for mesne 
profits, even though accruing be¬ 
fore the discharge. Lloyd v. Peel, 
H-60G.3.and 1 G.4. 407 


JUSTICES. 77t 
INSURANCE. 

The captain of a Spanish ship, in 
order to prevent a quantity of 
dollars from falling into the hands 
of an enemy, by whom he was 
about to be attacked, threw the 
same into the sea, and' was im¬ 
mediately afterwards captured: 
Held, in an action upon a policy 
of insurance upon Spanish pro¬ 
perty, subscribed by British un¬ 
derwriters, who at ’ the time of 
effecting the policy knew that the 
assured were Spaniards, and that 
Spain was at war with the state 
to whom the capturing vessel be¬ 
longed, tliat thra waS' a loss by 
jettison ; that term in a policy of 
insurance signifying any throwing 
overboard of the cargo for a justifi¬ 
able cause; secondly, that it was 
a loss by enemies ; and, thirdly, 
if not by jettison, in the strictest 
sense, that it was something of 
the same kind; and, therefore, 
came within the words “ all other 
losses and misfortunes.” Butler v. 
Wildman, H. 60 G. 3. and 1 G. 4. 

Page 398 

JUSTICES. 

1. The acts of a juticc of the peace 

, who has not duly qualified, are 

not absolutely void; and, there¬ 
fore, persons seizing goods under 
a warrant of distress, signed by a 
justice who had not taken the 
oaths at the general sessions, nor 
delivered in the certificate re¬ 
quired, arc not trespassers. Mar¬ 
gate Pier Company v. Hannam, 
M.60G.S 266 

2. Where a criminal information is 
applied for against a magistrate, 
the question for the Court is not 
whether the act done be found on 
investigation to be strictly right 
or not, but whether it proceeded 
from an unjust, oppressive, or 
corrupt motive, (amongst which 

3 E 4 fear 



LAND-TAX. 


LIBEL. 


in 

fear and favour are generally in¬ 
cluded,) or from mistake or error 
only. In the latter case, the Court 
will not grant the rule. Secondly, 
in the investigation of a charge of 
felony before a magistrate, an at¬ 
torney is only as a matter of cour¬ 
tesy permitted, but has no right 
to be present; nor can he com¬ 
ment on the evidence so as to 
apply the law to it, unless he be 
jr^uested by the magistrate to 
give his opinion and advice upon 
the case. Rex v. Borron^ Esq, 
H. 60 G. 3. and 1 G. 4. Page 432 

3. A warrant for the commitment of 
the putative father of a bastard 
child, until he should pay a sum due 
for the maintenance of the child 
and legal accrued fees, or until 
he should be otherwise delivered 
by due course of law, is bad, the 
magistrate not being authorised 
under 49 G. 3. c. 68. s. 3. to make 
such a warrant. Robson v, Spear-' 
many M, 1 G. 4, 493 

LAND-TAX. 

A plea in bar in replevin stated, that 
divers sums of money amounting 
to a certain sum, had been, from 
time to time, duly assessed and 
rated upon the premises for land- 
tax, and from time to time paid 
by the plaintiff, wherefore he de¬ 
ducted the said sum, being the 
amount of the tax which defend¬ 
ant, as landlord, was liable to 
bear in respect of the rent: Held, 
that this plea was bad, for not 
stating the specific periods for 
which the respective sums were 
assessed or paid, and in not stat¬ 
ing that the payment was made 
after the rent distrained for had 
accrued, or was accruing. Stubbs 
y.Parsonsy E. 1 G.4, 516 | 


LANDLORD AND TENANT, ' 
See PsACTiCE, 15. 

A tenant whose standing corn and 
growing crops have been seized 
as a distress for rent before they 
were ripe, cannot maintain an 
action upon the case under 2W,Sc 
M. S. 1. C.5. against the landlord 
or his bailiffs for selling the same 
before five days, or a reason¬ 
able time have elapsed after the 
seizure, such sale being wholly 
void. On?e» v. Legh and Anothevy 
H. 60 G. 3. and 1 G. 4. Page 470 

LEASE. 

A lease by the warden and poor of 
an hospital, under the corporation 
seal, made before the expiration 
of a former lease, to a lessee, 
who then had only a part interest 
in the first lease, but to whom the 
entire interest was assigned within 
three years afterwards, is binding 
upon the succeeding warden and 
poor of the hospital. Grumbrell 
v. Ropery T. 1 G. 4. 711 

LIBEL. 

1. The statute 9 & 10 fV. 3. c. 32. 

has not altered the common law, 
as to the offence of blasphemy, 
but only given a cumulative pu¬ 
nishment. It is, therefore, still 
an offence at the common law to 
publish a blasphemous libel. Rex 
V. Carlile, M. 60 G. 3. 161 

2. It is not lawful to publish even a 

correct .account of the proceed¬ 
ings in a court of justice, if such 
an account contain matter of a 
scandalous, blasphemous, or in¬ 
decent nature. Rex v. Mary 
Carlilcy M. 60 G. 3. 167 

3. Declaration for a libel concern¬ 
ing the plaintiff in his profession 
as an attorney. The libel began, 

“ shameful conduct of an attor¬ 
ney,” and then proceeded to give 

. ‘»a 



UEN. 

« 

an account of proceedings in a 
court of law, which contained 
matter injurious to the plaintiff's 
professional character. The de¬ 
fendant pleaded that the supposed 
libel contained a true account of 
the proceedings in the court of 
law ; Held, after verdict for the 
defendant, that the plea was bad, 
inasmuch as the words shame¬ 
ful conduct of an attorney” form¬ 
ed no part of the proceedings in 
the court of law, and that the 
plaintiff was therefore entitled to 
judgment. 

Quaere, Whether it be lawful 
to publish proceedings of a court 
of law containing matter defama¬ 
tory of a person neither a party 
to the suit nor present at the time 
of the enquiry. Laois, Gent. v. 
Clement, T. 1 G. 4*. Page 702 

4. Quaere, Whether the mere writing 
of a libel, with intent to excite 
hatred and contempt of the king’s 
government, be an indictable of¬ 
fence. Assuming that the offence 
is not complete until publication, 
query, whether it can be tried in 
any county but in that where the 
publication took place. 

Defendant was indicted for 
publishing a libel in the county 
of L. ; the writing was dated from 
that county, and the defendant 
was seen there both on the day of 
the date and the day following; 
and the letter was received by A. 
from B. in the county of M., 
open, accompanied with written 
directions to B. to forward it to 
A. for publication. Query, whe¬ 
ther this was e\ idence to go to the 
jury of an actual publication in 
L. Rex v. Burdetl, Bart., T. 
i G. 4. 717 

LIBERTY, 

See Escapb. 

LIEN. 

I 

k A house of public entertainment 


LDHTTATIONS. 77d 

in London, where beds, provi¬ 
sions, &c. are furnished for all 
persons paying for the same, but 
which was merely called a tavern 
and coffee-house, and was not 
frequented by stage-coaches and 
waggons from the country, and 
which had no stables belonging to 
it, is to be considered an inn, and 
the owner is subject to the liabi¬ 
lities of innkeepers, and has a lien 
on tlie goods of his guest for the 
payment of his bill, and that even 
where the guest did not appear 
to have been a traveller, but one 
who had previously resided in 
furnished lodgings in London. 
Thompson v. Lacy, H. 60 G. 3. 
and 1 G. 4. Page 283 

2. Where the owner of a ship, hav¬ 
ing a lien on the goods until the 
delivery of good and approved 
bills for freight, took a bill of ex¬ 
change in payment, and, though 
he objected to it at the time, m- 
terwards negotiated it: Held, 
that such negotiation amounted 
to an approval of the bill by him, 
and that it was a relinquishment 
of his lien on the goods. Hom- 
castle and Another v. Farran, E. 
1 G. 4. 497 

LIMITATION OP ACTIONS, 
See Constable. 

LIMITATIONS, STATUTE OF. 

1. Where, in a deed between de¬ 
fendants and a third person, de¬ 
fendants acknowledged, within six 
years, the existence of a debt, and 
the plaintitts were wholly strangers 
to the deed: Held, this was suf¬ 
ficient to take the case out of the 
statute of limitations. Mountstc- 
phen V. Brooke, M. T, 60 G. 3. 

141 

2. Where A., under a contract to 
deliver spring wheat, had deli¬ 
vered to B. winter wheat, and B., 
liayipg again sold tlie same, as 

spring 
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MARKET. 


fpring wheat, had, in conse¬ 
quence, been compelled, after a 
suit in Gotland which lasted many 
years, ,to pay damages to the 
vendee, and afterwards B. brought 
an action of assumpsit against A. 
for his breach of contract, alleg¬ 
ing as special damage, the da¬ 
mages so recovered: Held, that 
although such special damage had 
occurred within six years before 
the commencement of the action 
by against A., yet that the 
breach oi contract, which, in as¬ 
sumpsit, was the gist of the ac¬ 
tion, having occurred and become 
known to B. more than six years 
before that period, A. might pro¬ 
perly plead actio non accrevit 
infra sex annos. Battley v. Faulk¬ 
ner and Another^ H, 60 G. 3. and 
1 G, 4. Page 288 

3. To a declaration in an action on 

the case founded in tort, a plea of 
not guilty of the grievances men¬ 
tioned in declaration within six 
years is bad upon special demur¬ 
rer. Dyster v. Batlye^ H. 60 G. 3. 
and 1 Cr. 4. 448 

4. Declaration in assumpsit stated 
as a breach, that the defendant 
did not diligently and sufficiently 
make a search at the Bank of 
England to ascertain whether cer¬ 
tain stock was standing in the 
name of certain persons, the de¬ 
fendant having been employed as 
an attorney so to do; The omis¬ 
sion to search took place more 
than six years before action 
brought, although it was not dis¬ 
covered by the plaintiff till within 
the six years : Held, the statute 
of limitations having been plead¬ 
ed, that upon this form of declar¬ 
ation, the plaintiff was not entitled 
to recdver. 

On the discovery being made, 
the .defendant said the neglect 

■ arose from the omission of his 
clerk, and that he was respon¬ 
sible: Held, that upon this re¬ 


cord such an acknowledgment was ' 
not sufficient. Short v. M^Carihif, 
r.J G.4. Page 626 

LONDON, 

See Corporation, 5. 

MANDAMUS. 

A writ of mandamus to a corpora- 
< tion, commanding them to pay a 
poor's rate, omitted to state that 
the defendants had no effects upon 
which a distress could be levied: 
Held, that this was a fatal objec¬ 
tion to the writ, and might be 
taken after the return, or at any 
time before the issuing of the 
peremptory mandamus. 

Quaere, whether, in such a case, a 
mandamus will lie. Ilex v. Margate 
Pier Company, M. 60 G, 3. 220 

MARKET. 

An act of parliament, the preamble 
of which recited the grant of a 
market, and that it was expedient 
that provision should be made 
for the better regulating of the 
market, and for the more easy 
collection of the tolls and dues 
payable in the market, enacted, 

“ That it should be lawful for 
the owner of the market to take 
from all persons who should place, 
pitch, or expose for sale within 
any part of the market any fruits, 
&c. all such tolls as are usually 
collected or taken within the said 
market, or which are payable for 
or in respect of the same: Held, 
that the owner of the market, al¬ 
though not entitled at common 
law, to any toll, might, under this 
clause of the act, recover such 
tolls as, at the time of passing 
this act, were usually paid in any 
part of the said marliet; and that 
although the tolls then usually 
paid in respect of the same ar¬ 
ticles were different in different 
parts of the market. The 
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of Bedford v. Emmett^ H. 60 0.3. 
andlG.4. Page 366 

marriage SETTlEMETN'T, 

See Covenant, 2. 

MISJOINDER. 

1. A count in assumpsit against hus¬ 
band and wife, who was adminis¬ 
tratrix with the will annexed, 
upon promises by the testator to 
pay rent, cannot be joined with 
counts upon promises by the hus¬ 
band and wife, as administratrix, 
for use and occupation by them 
after the death of the testator. 
Wigtey V. Ashton^ M. 60 G. 3. 

101 

2. A count stating that defendant 

was indebted to plaintiff for work 
and labour, and being indebted, 
that he undertook and promised 
to pay, &c. whereby an action 
hath accrued, &c. is not a good 
count in debt, and cannot be 
joined in a declaration with 
counts in debt. Brill v. Neele, 
M. 60 G. 3. 208 

NOTICE TO QUIT, 

See Ejectment, 2. 

NOTICE OF APPEAL, 

See Appeal. 

OVERSEERS. 

1. Two divisions within a parish had 
separate overseers and separate 
rates, and managed their poor 
separately; but, at the end of 
every year, in making up their 
accounts, the overseers of the one 
(if they had money in hand) paid 
the balance over to the overseers 
of the other: Held, that this was 
in effect one joint parochial ac¬ 
count, and that all the overseers 
were to be considered as joint 
overseers of the parish at large. 
Held, also, that where a payment 
has been made by a party, at tlic 

• sole request of one overseer, and 


without the knowledge of the 
ethers, and no demand it made 
upon them till after they are out 
of office, it is a question proper 
for the jury to say, whether, un¬ 
der these special circumstances, 
the party ought not to be con¬ 
sidered as having relied upon the 
sole responsibility of the overseer 
at whose request the payment was 
made. Malkin v. Vickerstajf, M> 
60 a. 3. Pfl'gc 89 

2. The statute 55 G. 3. c. 137. s. 6. 
only prohibits churchwardens or 
overseers from supplying the 
workhouse, or the poor of the 
parish generally; and therefore, 
where an overseer, receiving an 
order for the relief of J. S., an 
individual pauper, paid J, S. part 
in money, and, by the consent of 
J. S., gave her the remainder in 
goods from his shop: Held, that 
he was not liable to the penalty of 
100/. imposed by the act. Proc~ 
tor V. Manviaring, M. 60 G. 3. 

145 

PARTNER. 

Upon the dissolution of a partner¬ 
ship, it was agreed between the 
partners that one of them should 
take upon himself to discharge a 
debt to A*; A. was informed of 
this, and expressly agreed to ex¬ 
onerate the other partner from all 
responsibility: Held, that these 
circumstances did not constitute 
any defence to the latter in an 
action by A. against both part¬ 
ners. Lodge V. Dicas and Ron¬ 
deau, r. 1G.4. 611 

PENAL ACTION, 

See Overseer, 2. and Evidence. 

PLEADING. 

1. An action at law is not maintain¬ 
able upon a decree of a court of 
equity, for a specific sum of mo¬ 
ney founded on equitable consi¬ 
derations only; and therefore 

where 
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where a bill was filed for the 
specific performance of an agree¬ 
ment for the purchase of an estate, 
and the decree was for payment 
of interest on the purchase money 
and costs: Held, that no action 
at law was maintainable to re¬ 
cover such interest and costs. 
Carpenter v. Thonitoii, M. 60 
G. 3. Page 52 

2. A justification in trespass, that 

by custom a court had, from time 
immemorial, been holdcn before 
the steward and portreeve of a 
borough, or their sufficient deputy 
or deputies, and that a court was 
holden before C. D., the deputy 
of A. B.y who was then steward and 
portreeve: Held, that upon this 
plea, the two offices must be taken 
to have been compatible, and that 
the appointment of the deputy by 
the person holding both offices. 
was sufficient. Green v. Davies 
and Another^ M. 60 G. 3. 60 

3. Where a plea stated that A. was 

entitled to the equity of redemp¬ 
tion, and subject thereto, that B. 
was seised in fee, and that they 
by lease and release granted, &c. 
the premises, excepting and re¬ 
serving to A. and his heirs, &c. a 
liberty of hunting, &c.: Held, that 
as A. had no legal interest in the 
land, there could be no reservation 
to him, and that this was a de¬ 
fective title, and not a title de¬ 
fectively set out, and that the 
plea was bad in substance. Maore 
V. The Earl of Plymouth^ M. 
60 G. 3. 66 

4. A count in assumpsit against hus¬ 
band and wife, who was adminis¬ 
tratrix, with the will annexed, 
upon promises by the testator to 
pay rent, cannot be joined with 
counts upon promises by the hus¬ 
band and wife, as administratrix, 
for use and occupation by them 
after the death of the testator. 
Wigle^ V. Ashton^ M, 60 G. 3. 


5. A conviction stated, that plaintiff 

having been brought before a ma¬ 
gistrate on an information charg¬ 
ing him with having unlawfully re¬ 
turned without a certificate to a 
parish from which he had been 
removed, and that upon that oc¬ 
casion he confessed himself guilty; 
Held, that this conviction was 
I'ood upon the face of it, and that 
It was not necessary to state in it 
expressly any act of vagrancy, it 
being for the party convicted to 
shew in his defence that he did not 
return in a state of pauperism. 
Mann v. Daversy clerk, M. 60 
G. 3. Page 103 

6. A plea to quo warranto stated, 

that an immemorial court-lcet was 
in part holdcn in the morning, 
and in part in the evening, and 
that the custom had been to elect 
the mayor at the morning court, 
which burgess had been accus¬ 
tomed to be sworn into office at 
the evening court by the steward 
or his deputy. The replication 
denied the mode of election; and 
there was also an issue, “ not 
duly sworn.” At the trial it ap¬ 
peared, that, in addition to the 
custom set out in the plea, it had 
been usual for the leet jury to pre¬ 
sent, in writing, the candidate who 
had most votes at the morning 
court, to be sworn in by the stew¬ 
ard at the evening court; but they 
had no control over the poll: 
Held, that this was a mere minis¬ 
terial act, pn their part, and that 
it was no essential part of the cus¬ 
tom, and need ndt be stated on the 
record. Rex v. Rotjoland, M. 
GO G. 3. 120 

7. Money lent, and applied by the 

borrower for the express purpose 
of settling losses on illegal stock- 
jobbing transactions, to which the 
lender was no party, cannot be 
recovered back by him. Cannon 
y. Brj/ce, M. 60 G.3. 179 

8. A count stating tliat defendant 
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was indebted to plaintiff for work 
and labour, and being indebted, 
that he undertook and promised 
to pay, &c. whereby an action 
hath accrued, &c., is not a good 
count in debt, and cannot be 
joined in a declaration with counts 
in debt. Brill v. Neck, M. 60 
G. 3. Page 208 

9. By a bill of lading the captain 
was to deliver the goods for the 
consignor, and in his name to the 
consignee. At the time of the 
shipment the consignee had no 
property in the goods: Held, 
tliat an action against the ship¬ 
owners for damage done to the 
goods, must be brought in the 
name of the consignor; and that, 
although the consignee had in¬ 
sured the goods, and advanced 
the premiums of insurance before 
the arrival of the ship. Sargent 
V. Morris, H. 60 G. 3. and 1 G. 4*. 

277 

10. Where A. under a contract to 

deliver spring wheat had delivered 
to B. winter wheat, and B. having 
again sold the same as spring 
wheat, had in consequence been 
compelled, after a suit in Scot¬ 
land, which lasted many years, to 
pay damages to the vendee; and 
afterwards B. brought an action 
of assumpsit against A. for his 
breach of contract, alleging as 
special damage the damages so 
recovered; Held, that although 
such special damage had occurred 
within six years before the com¬ 
mencement of the action by B, 
against A., yet that the breach of 
contract, which in assumpsit was 
the gist of the action, having oc¬ 
curred and become known to B. 
more than six years before that 
period, A. might properly plead 
actio non accrevit infra sex aniios. 
Battley v. Fav.lkuer, IL 60 G. 3. 
and 1 C?. 4. 288 

11. A trespasser having knowledge 

• 4hat there are spring-guns in a 


wood, although he may be ignorant 
of the particular spots where they 
are placed, cannot maintain an 
action for an injury received in 
consequence of his accidentally 
treading upon the latent wire 
communicating with the gun, and 
thereby letting it off. Ilott v. 
Wilkes, H. 60 G. 3. and 1 G.4. 

Page 304 

12. A constable acting under a war¬ 
rant commanding him to take the 
goods of A., takes the goods of 
B; believing them to belong to 

A. f Held, that he was entitled to 

the protection of the stat. 24 G. 2. 
c. 44. s. 8., and that an action 
against him must be brought 
within six calendar months. Par- 
ton V. Williams, H. 60 G. 3. and 
1G.4. 330 

13. Where being possessed of cer¬ 
tain premises for a term of years, 
assigned part of them over to B. 
for the residue of his term, with a 
covenant for quiet enjoyment, and 

B. afterwards assigned them over 
to C. .• Held, that C. having been 
evicted by J. S., the lessor of A., 
for a breach of covenant commit¬ 
ted by A. previously to the assign¬ 
ment to B., might maintain an 
action against A. upon the cove¬ 
nant for quiet enjoyment, on the 
ground that there was a privity of 
estate between A. and C.; se¬ 
condly, the declaration having 
set out the indenture from A. to 
B., in which it was recited that 
J. S., by indenture, demised to A. 
the premises, and it afterwards 
appearing on the face of the de¬ 
claration that J. S. had entered 
and ejected C. from the premises. 
for a forfeiture: Held, that the 
Court might, particularly after 
verdict, presume that J. S. had a 
title to the premises, although 
there was no express allegation of 
that fact; thirdly, when part of 
the special damage laid in the 
declaration did not fall strictly 

within 
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within the covenant alleged to be 
broken, it is to be presumed, after 
verdict, that the jury were di¬ 
rected at the trial not to take 
that part into their consideration. 
Campbell v. LewiSf H. 60 G. 3. 
and 1 G. 4. Page 392 

14. A plea of discharge, under the 
insolvent debtors’ act, is no bar to 
an action of trespass for mesne 
profits, even though accruing be¬ 
fore the discharge. Llopd v. 
Peell, //. 60 G. 3. and 1 G- 4. 407 

15. In an action upon a bill of ex¬ 

change with several indorsements, 
by a plaintiff who had paid the bill 
under protest for the honour of 
one of the indorsers, it was held 
sufRcient, even upon special de¬ 
murrer, to state that he had paid 
the bill according to the usage 
and custom of merchants, without 
stating tliat he had paid it to the 
last indorsee. Cox v. Earle, //. 
60G. 3. and 1 6’.4. 430 

16. To a declaration in an action on 

the case founded in tort, a plea of 
not guilty of the grievances men¬ 
tioned in the declaration within 
six years, is bad upon special de¬ 
murrer. Dyster v. Battye, II. 
60 G. 3. and J G. 4. 448 

17. Declaration stated that the de¬ 

fendant published a libel, contain¬ 
ing false and scandalous matters 
concerning the plaintiff, in sub¬ 
stance as follows; and then set 
out the libel with inuendoes : 
Held, that this was bad in arrest 
of judgment. Wright v. Cle¬ 
ments, E. 1 G. 4. 503 

18. A plea in bar in replevin stated, 
that divers sums of money amount¬ 
ing to a certain sum, had been, 
from time to time, duly assessed 
and rated upon the premises for 
land-tax, and from time to time 
paid by the plaintiff, wherefore he 
deducted die said sum, bbing the 
amount of the t?ix which defend¬ 
ant, as landlord, was liable to 
bear in respect of the rent; Held| 


that this plea was bad, for not 
stating the specific periods for 
which the respective sums were 
assessed or paid, and in not stat¬ 
ing that the payment was made 
after the rent distrained for had 
accrued, or was accruing. Stubbs 
V. Parsons, E. 1 G. 4. Page 516 

19. Upon an indictment for an as¬ 

sault upon E. E., it is sufficient to 
prove that an assault was com¬ 
mitted upon a person bearing that 
name, although it appear that two 
persons bore the same name, E. E. 
the elder and E. E. the younger.- 
Bex V. Peace, E. 1 G. 4. 579 

20. The 21 Jac. 1. c. 7. provides, 

that an alehouse-keeper suffering 
inhabitants of the parish to tipple, 
may be convicted on the oath of 
one witness ; and the 1 Car. c. 4. 
extends the same penalty to the 
case of strangers, but requires 
proof by two witnesses: Held, 
therefore, that a conviction stated 
to be on the oath of one witness 
against an alehouse-keeper, for 
permitting persons to tipple in his 
alehouse, was bad, for not stating 
whether those persons were in¬ 
habitants or strangers. Rex v. 
Dove, E. 1 G. 4. 596 

21. It is no ground of error, upon a 
judgment of an inferior court, 
that the plaint was levied before 
the cause of action accrued. 

In assumpsit, the defendant 
pleaded that the promises were 
made by him jointly with another, 
and issue was taken upon that fact. 
The jury by tlieir verdict found 
that the defendant promised, with¬ 
out stating whether he promised 
alone or jointly with another: 
Held, that this verdict was bad, 
because it did not distinctly pro¬ 
nounce upon the issue. Bishop v. 
Kaye, E. 1 G. 4. 605 

22. Upon the dissolution of a part¬ 
nership it was agreed between the 
partners that one of them should 
take upon himself to discharge'a 

debt 
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debt to A.; A, was informed of 
this, and expressly agreed to ex¬ 
onerate the other partner from all 
responsibility ; Held, that these 
circumstances did not constitute 
any defence to the latter, in an 
action by A. against both partners. 
Lodge V. Licas and Rondeau, T. 
1 G. 4. Page 611 

23. Declaration in assumpsit stated, 
as a breach, that the defendant 
did not diligently and sufficiently 
make search at the bank of Eng¬ 
land, to ascertain whether cer¬ 
tain stock was standing in the 
name of certain persons, the de¬ 
fendant having been employed as 
an attorney so to do. The omis¬ 
sion to search took place more 
than six years before the action 
brought, although it was not dis¬ 
covered by the plaintiff till within 
the six years: Held, the statute 
of limitations having been pleaded, 
that upon this form of declaration 
the plaintiff was not entitled to re¬ 
cover. 

On the discovery being made, the 
defendant said the neglect arose 
from the omission of his clerk, and 
that he was responsible; Held, 
that upon this record such an ac¬ 
knowledgment was not sufficient. 
Short V. M^Carthif, T. 1 G. 4. 

626 

24. Where a bill of exchange, pay¬ 
able at the house of A., had been 
there presented for payment and 
dishonoured, and the acceptor af¬ 
terwards remitted to A. a sum of 
money, for the purpose of en¬ 
abling him to pay the dishonoured 
bill, and also another of less value, 
and A., in answer, stated the fact 
of the bill having been disho¬ 
noured, but added that the money 
received should be carried to the 
acceptor’s account, and did after¬ 
wards pay the smaller bill: Held, 
that the holder of the original bill 
could not maintain an action 
»gainst A., tliere being no privity 


between them. Yates v. Bdl, 
T. 1 G. 4. PftffC 643 

25. Declaration in trover against 

husband and wife stated that the 
defendants converted the property 
to their own use: Held, sufficient 
after verdict. Keyxoorth v. Hill 
andWife, T.IG.A!. 685 

26. Certain policies of insurance be¬ 
longing to A. had been deposited 
by him as a security for a debt of 
800/. at a banker’s; B., who was 
acquainted widi these circum¬ 
stances, afterwards, at the desire 
of A., expressly undertook to take 
the * policies and to settle with 
H. W., and to pay in the amount 
which he might receive at the 
banker’s to A.'s account there; 
upon this undertaking the policies 
w'cre given to him, and upon them 
he received the sum of 949/.; A, 
liaving become bankrupt, and be¬ 
ing then indebted to B. in a larger 
sum, the latter refused to pay 
over the money so received: Held, 
that the assignee of A. could not 
(even with the assent of the bank¬ 
er) maintain any action against B. 
for the breach of his undertaking. 
Chalmers v. Page, T. 1 G. 4. 

697 

27. Declaration for a libel concern¬ 
ing the plaintiff in his profession as 
an attorney. The libel began, 
“ shameful conduct of an at¬ 
torney,” and then proceeded to 
give an account of proceedings in 
a court of law, which contained 
matter injurious to tlie plaintiff’s 
professional character. The de¬ 
fendant pleaded that the supposed 
libel contained a true account of 
the proceedings in a court of law. 
Held, after verdict for the defend¬ 
ant, that the plea was bad, inas¬ 
much as the words “ shameful 
conduct of an attorney” formed 
no part of the proceedings in the 
court of law, and that the plaintiff 
was therefore entitled to judg¬ 
ment. 

Quserei 
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Quaere, Whether it be lawful to pub¬ 
lish proceedings of a court of law 
containing matter defamatory of a 
person neither a party to the suit, 
nor present at the time of the 
enquiry. Lewis, Gent., v. Cle~ 
ment, T, 1 G. 4. Page 702 

POOR. 

A child eight years old, born in Eng¬ 
land, but both whose parents were 
Irish, without any settlement in 
England, and whose mother, after 
the death of her first husband, 
had married a settled inhabitant 
of the parish of A., is removable, 
if chargeable, to the place of his 
birth, and is not within the 59 G. 3. 
c. 12. s. 33. Rex v. Inhabitants of 
Great Clacton, H. 60 G. 3. and 
1G.4. 410 

POST-HORSE DUTY. 

Where an innkeeper resides at his 
inn in the district A. and his 
stables are in the district B., his 
residence is the criterion by which 
to ascertain the district where he 
is to take out his licence, and to 
account for the post-horse duties 
under 27 G. 3. c. 26. s- 13. Han¬ 
ley, Esq. V. Pepper, H. 60 G. 3. 
andlG.4. 387 

POWER OF ATTORNEY. 

A deed contained a power of at¬ 
torney to A. B, to deliver seisin 
of the premises, according to the 
form and effect of the deed: Held, 
that it was not necessary for the 
attorney to make livery on the 
day of the date of the deed, but 
that his power was well executed 
afterwards. Roe dnn. Heale v. 
Rashlcigh, M. 60 G. 3. 156 

PRACTICE. 

1. After delivery of an amended de¬ 
claration, a demand of plea is not 
necessary, to entitle a party to 
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sign judgment. Huckvale v. Ken¬ 
dal, M. 60 G. 3. Page 137 

2. The sheriff, in Michaelmas term 
last, returned to a writ of fi. fa. 

goods in hand, for want of 
buyers, value unknown,” and no 
further steps were taken by the 
plaintiff till Trinity term following. 
In the interim, the goods were 
seized under an extent by the 
crown: Held, that the Court 
would not compel the sheriff to 
make good the loss to the plain¬ 
tiff, and that they would quash a 
writ of distringas which had been 
issued for that purpose, although 
the plaintiff had given all the in¬ 
dulgence with the advice, desire, 
and concurrence of the sheriff’s 
officer. Ruston v. Hatjield, M, 
60 G. 3. 204 

3. An act of parliament created a 

court of requests in a city and its 
liberties, and gave it jurisdiction 
over debts not exceeding 10^., due 
from any person residing within 
the city and liberties to all per¬ 
sons residing within or without 
those limits: Held, that the Court 
had jurisdiction over causes of 
action arising without the juris* 
diction, provided the defendant 
lived within it. BaUdon v. Fit¬ 
ter, M. 60 G. 3. 210 

4. Where a party in London was re¬ 
quired to attend an arbitrator at 
Exeter on a given day, and three 
days before set off, and went, ac¬ 
companied by his attorney, to 
Clifton, where his wife resided, 
and where were certain papers 
necessary to be produced before 
the arbitrator, and was occupied, 
for a great part of two days, in 
selecting and arranging the same, 
and in the afternoon of the se¬ 
cond day was arrested: Held that 
he was not privileged from arrest, 
under these circumstances, hav¬ 
ing employed more than a rea¬ 
sonable time for the above pur¬ 
pose, and it not being sworx^ that 
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was occupied during all the 
time he was at Clifton^ in the ob¬ 
ject for which he went thither. 
Abbott C. J. dissentiente. Randall 
Gurneyt M. 60 G. 3. Page 252 

5. The Court, in the CKcrcise of its 
summary jurisdiction over its of¬ 
ficers, have authority to order an 
attorney, (who had refused, on the 
ground of misconduct, to take 
back an apprentice, who had run 

• away from his service,) to return 
to the parents of such apprentice 
a reasonable part of the premium 
received with him. Rjc parte 
Prankerd, M. 60 G. ,‘5. 257 

6. To a bill, hied in vacation, a plea 
in abatement may be put in after 
the first four days of the following 
term. Holme v. Dalby, M. 60 G. 3. 

259 

7. Judgment of non pros, must be 

signed within twelve months from 
the retuim of the writ. Cooper v. 
Niasy M. 60 G. 3. 271 

8. Declaration contained 98 counts, 

upon as many promissory notes 
for a guinea each. The Court 
ordered all the counts, but one, to 
be struck out of the declaration, 
upon the defendant’s undertaking 
to permit all the other notes to be 
given in evidence, upon the ac¬ 
count stated, and to bring no writ 
of error. Carmack v. Gundry^ M. 
60 G. 3. 272 

9. A member of parliament had 
given a bond with two sureties, 
conditioned for the payment of 
the sum to be recovered in the 
action, pursuant to 4 G» 3. c. 33., 
and, before trial, became bank¬ 
rupt. The Court refused to order 
the bond to be cancelled. Hunter 
V. Campbelly M. P., Af. 60 G. 3. 

273 

10. Several years having elapsed 
after judgment obtained, the plain¬ 
tiff brought an action upon the 
judgment. After jud^ent had 
been signed in this action, the de¬ 
fendant sued out a writ of error 

VoL. m, 


i upon the first jud^pnent: Hdd, 

^ tliat the plaintiff might, notwith¬ 
standing, take out execution on 
the second judgment. Bishop v. 
Besty M. 60 G. 3. Page 275 

11. The fact of a cause being in the 
written list at nisi prius, is notice 
to the attorney that it may be 
tried at any time in the course of 
the day ; and, therefore, where a 
cause had been for several days 
in that list, and was at length 
tried out of its order, as an unde¬ 
fended cause, in the absence of 
the defendant’s attorney, the Court. 
granted a new trial, only on pay¬ 
ment of costs. Fourdrinier v. 
Bradbury t //. 60 G. 3. and 1 G. 4. 

328 

12. Under circumstances, the Court 

M’ill allow an indictment only to be 
quashed on terms such as the 
naming of the prosecutor, &c. 
Rrx V. Glenuy H, 60 G. 3. and 
1 G. 4. 373 

13. An arrest in the city of Londotty 
on a bill of Middlesexy is irregu¬ 
lar, even though it took place on 
the verge of the county of Mid- 
dlesexy if there be no dispute as to 
the boundaries. Hammond v. 
TayloYy 11. 60 G. 3. and 1 G. 4. 

408 

14. The writ of habeas corpus at 

common law, although a writ of 
right, is not grantable of course, 
but only on motion in term time, 
stating a probable cause for the 
application, and verified by affida¬ 
vit: Quare, whether under the 
stat. 31 Car. 2. c. 2., which only 
applies to cases where the appli¬ 
cation is made to a Judge in va¬ 
cation, the writ be grantable of 
course. Hobhouse's CasCy H. 
60 G. 3. and 1 G. 4. 420 

15. Under the statute of tlie 8 Anncy 
c. 14., the sheriff is bound to re¬ 
tain one year’s rent out of the 
proceeds of a tenant’s goods taken 
in execution, provided he has no¬ 
tice of the landlord’s claim at 

3 F any 
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any time while the goods or the 
proceeds remain in his hands; 
and the Court, upon motion, or¬ 
dered the same to be paid to the 
landlord, even where the notice 
was given, after the removal of 
the goods from the premises. Ar- 
V. Garnett, H» 60 G. 3. and 
1 G. 4. Page 440 

16. The Court will permit a sug¬ 
gestion to be entered on the re¬ 
cord, for the purpose of carrying 
the trial of a misdemeanour into 
an adjoining county, where there 
appears a reasonable ground on 
the affidavits for believing that a 
fair and impartial trial cannot be 
had in the county where the venue 
is laid; and the suggestion need 
not state the facts from whence 
such inference is to be drawnt 
Rex V. Hunt, H, 60 G. 3. and 
1 G» 4. 444 

17* An affidavit to hold to bail, 
which states that defendant is in¬ 
debted to plaintiff as drawer of a 
bill of exchange, is not sufficient, 
unless it is also stated that the 
bill is due. Edwards v, Dick, E. 
1 G. 4. 495 

18. Where defendant was arrested 

on the 22d November, and spe¬ 
cial bail was put in in Michaelmas 
term, and perfected in Hilary 
term, a judgment of non pros, 
signed in Hilary vacation, is irre¬ 
gular. Brandon v. Henry, E. 
1 G. 4. 514 

19. In an action against a member 
of parliament, two persons became 

. sureties, in a bond conditioned for 
the payment of such sum as should 
be recovered, with costs. The 
cause proceeded, and notice of 
trial being given, the defendant 
filed a bill in equity, and obtained 
an injunction, pending which he 
came a bankrupt. Having suffered 
a term to elapse, after obtaining 
his certificate, without pleading 
it, the Court refused to let him 
plead it as of the former term; 


cept on conditioii of dismissing 
his bill in equity, and paying all 
costs at law and in equity, as be¬ 
tween attorn^ and client. Dti^ 
V, Campbell, E, 1 G. 4. Page 577 

20. Where only circumstances of 

strong suspicion are stated in affi¬ 
davits, on which a rule for a cri¬ 
minal information is moved, it is 
not sufficient, unless the depo¬ 
nents also add their belief that the 
party against whom the applica¬ 
tion is made, acted from corrupt 
motives. Rex v. Williamson, E. 
1 G. 4. 582 

21. Semble, that a party who is sub¬ 
poenaed as a witness to attend the 
assizes, is guilty of a contempt, by 
neglecting to attend, although the 
cause be not called on for trial. 
Barrow v. Humphreys, E, 1 G. 4. 

598 

22. A defendant may be committed 

to the custody of the marshal, 
upon a special original. Selig v, 
Leidersdoiff, E. 1 G. 4. 601 

23. The Court will allow a copy of 

the articles of clerkship to be en¬ 
rolled, where the original articles 
arc lost, and the party may be then 
admitted an attorney. Ex parte 
Clarke, E.\G.^. 610 

24. The Court will not stay pro¬ 

ceedings in an ejectment, until 
the taxed costs of a suit in equity, 
brought by the same party for the 
recovery of the same premises, 
are paid. Doe deni, Williams v. 
Winch, E. I G. A:. 602 

25. Where a sheriff*, with the know¬ 

ledge that there is rent due to the 
landlord, proceeds to sell the te¬ 
nant’s goods, by virtue of a writ 
of fi. fa., without retaining a year’s 
rent, he will be liable to the land¬ 
lord for it, although no specific 
notice has been given to him by 
the landlord. Andrews v. Dixon, 
Esq., 2’. 1G.4. 645 

26. 'fhe Court will not grant a writ 
of habeas corpus to bring up a 
prisoner under sentence of j,nipri- 

sonaient 
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RATE. 
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Bonment for a misdemeanor, to 
enable him to shew cause against 
a rule for a criminal information. 
Rex V. ParhynSf T. I G. 4. 

Page 679 

27. In covenant by lessor against 
lessee upon a lease reserving an 
increased rent for every acre of 
certain lands converted into til> 
lage, the jury by their verdict 
having given damages for the ac- 

* tual injury sustained instead of 
the increased rent, the Court will 
not refuse the plaintiff a new trial, 
on the ground that the verdict 
was consistent with justice; se¬ 
condly, the Judge having ex¬ 
pressly directed the jury to find 
damages to the amount of the in¬ 
creased rent; the Court granted 
the new trial without payment of 
costs. Farrant v. Olmius, T. 
1 G. 4. 692 

28. In an action brought against the 
sheriff for money levied under a 
fi. fa. without any previous de¬ 
mand, the Court will stay the pro¬ 
ceeding, upon payment of the 
sum levied, without costs. Jef¬ 
feries V. Sheppard, Esq., T. 1 G 4. 

696 

29. Where several notices on the 
same bail were given, the Court 
will compel the defendaitt to pay 
the costs incurred by tlie plain¬ 
tiff in consequence of such notice, 
Aldiss V. Burgess, T. 1 G. 4. 759 

PRESCRIPTION. 

A prescriptive right to a public tow¬ 
ing-path on the banks of a navi¬ 
gable tide-river, is not destroyed 
in consequence of that part of the 
river adjoining the towing-path 
having been converted by act of 
parliament into a floating harbour, 
although the towing-patli was 
thereby subject to be used at ail 
times of the tide; whereas, before, 
it was only used at those times 
when the tide was sufficiently high 
•fqy the purposes of navigation: 


789 

Held, secondly, that the prescrip¬ 
tion was not destroyed by a clause 
in the act of parliament, whereby 
the undertakers of the work were 
authorised to make a towing-patli 
over land, comprising the towing- 
path in question, on paying a 
compensation to the owner of the 
soil, the effect of that being only 
to give him a compensation for 
any injury he may sustain by en¬ 
larging the then towing-path, or 
otherwise. Rex v. Tippett, M. 
60 G. 3. Page 193 

PRINCIPAL AND AGENT. 

1. The solicitor of the assignees of 

a bankrupt tenant, upon whose 
lands a distress had been put by 
the landlord, gave the following 
written undertaking: “ We, as 
solicitors to the assignees, under¬ 
take to pay to the landlord his 
rent, provided it do not exceed the 
value of the effects distrained:’* 
Held, they were personally liable. 
Burrell v. Jones and Another, 
M. 60 G. 3. 47 

2. A factor has an autliority to sell 

for money, but not to barter; and 
therefore, where a factor bartered 
the goods of his principal no pro¬ 
perty passed, and the principal 
may maintain trover against the 
pai'ty with whom the goods are 
bartered, although the latter be 
wholly ignorant that he had been 
dealing with a factor only, Guer- 
reiro v. Peile, T. 1 G. 4. 616 

PROHIBITION, 

See Bankruptcy, 2* 

PROMISSORY NOTES, 

See Evidence, 4. 

PROMOTIONS, p. 1.484, 485. 

RATE, 

See County Rate. 

1, A tenement situate in the kmg’a 
3 F 2 { dock- 
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ddck-yard, deriving a benefit from 
public sewers, and occupied by an 
officer of government, who paid 
no rent, is liable to be rated to 
the sewers. Aletherton v. Wordy 
M. 60 G. 3. Page 21 

2, Where a river navigation ex¬ 
tended through several parishes, 
and certain tonnage dues became 
payable in respect of goods car¬ 
ried along the line of navigation, 
and landed at a wharf locally si¬ 
tuate within the parish of JB.: 
Held, that a rate on the proprie¬ 
tor of those dues for their whole 
amount in the parish of B., stated 
to be for the river tonnage, could 
not be considered as a rate on that 
part of the river locally situate 
within the ))arish of B., but as a 
rate upon the parts of the river 
situate as well within as witliout 
the parish, and that it could not 
therefore be supported: Held, 
also, that 41 (i. 3. c. 23. s. 1. does 
not give the (’ourt of K. B. the 
power of amending a poor rate. 
Jiex V. Millon, M. T. 60 G. 3. 

112 

RECTO U. 

'J’he ecclesiastical court lias Juris¬ 
diction, ratione loci, over the or¬ 
der and proceedii\gs of vosrry 
incetings held in a church ; and, 
therefore, where a rector had li¬ 
belled in that court a parishioner, 
for preventing him from presiding 
as-chairman at such a meeting, a 
prohibition was refused. 

Tlie minister of the parish has a 
right to preside at all vestry meet¬ 
ings. IVilsou v. APMalh, M. 60 
a. 3. 211 

REQUESTS, COURT OE. 

See Pjiactice, 3. 

REVOCATION. 

Where a testator, having devised 
copyhold lands to A. for life; with 


SETTLEMENT. 

difierent remainders over, amf 
having surrendered them to the 
uses of his will, afterwards, in 
contemplation of marriage, con¬ 
veyed ids estates to trustees and 
their heirs, to secure a jointure 
for his intended wife, and subject 
to a term of ninety-nine years for 
that purpose, to the us * of him¬ 
self in fee, and subsequently sur¬ 
rendered his copyhold lands to 
these uses: Held, that this did 
not amount to a total revocation 
of his will, but that the devisee 
took the copyhold land subject to 
the charge created by the settle¬ 
ment. Vatvser v. Jfffery, H. 

t 60 0. 3. and I G. 4. Pag® 4:62 

SETTLEMENT — Yearly 
, Ikiring. 

1. A pauper, in consideration of 
weekly wages, agreed to serve 
T. S.y a bricklayer, for three 
years; but, in case he should ne¬ 
glect his master’s business, or 
lose any time on his own account, 
in any one week during the first 
year, then that T. S. should de¬ 
duct from his weekly wages in 
proportion, and T. S. agreed that 
he would pay wages in proportion 
to any over-work which the pau- 
])er might do in any one week, 
'i'here were similar stipulations for 
the second and third years of the 
term ; and it was also agreed, that 
in case they could not work 
through the severity of the w'ca- 
ther in any one year, in the win¬ 
ter time, then that T. S. should 
pay no wages during that time, 
but should permit the pauper to 
employ himself in any other bu¬ 
siness whatever: Held, that these 
were express exceptions in the 
contract, and that the pauper, by 
serving a year under it, did not 
gain a settlement. Rex v. The 
J)ihnbitani$ of Edgmondy M. 60 

.107 

SETTLE" 
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SETTLEMENT — Tene¬ 
ment. 

2. The statutes of 8 & 9 W, 3. 
c, 11. and 13 & M> Car. 2. c. 12. 
s. 1. arc in pari materia, and must 
receive a similar construction ; 
and therefore, where a pauper, 
in addition to house and land, had 
“ agisted” three cows in the fields 
of his landlord for two or three 

• months, but no positive contract 
for such agistment was proved: 
It was held, that the Sessions 
might properly infer that this was 
“ taking a lease of a tenement,” 
within the 9 & 10 IF. 3* 11*> 

so as to discharge a certificate, 
although the value of the agist¬ 
ment, 1/ computed only for the 
lime of the actual occnp'alion, was 
not sufficient, if added to the 
house and land, to make up the 
value of 10/. Rex v. Inhabitants 
if Croft, M. 60 G. 3. Page 171 

SETTLEMENT —Ay Hiring and 
Service. 

1. In settlement by hiring and ser¬ 
vice, the pauper is settled where 
his place of rest is; and there¬ 
fore, where a servant, who drove 
the mail cart had a bed provided 
for him by the year at JV., where 
he rested every night during four 
or five hours in the middle of the 
night, and afterwards returned 
back in the morning to his mas¬ 
ter’s house at M., and usually 
went to bed in his own exclusive 
room for about two hours: Held, 
that his place of rest was at A/., 
and that his settlement was there 
also. Rex v. Inhabitants of Mil- 
denhall, II. 60 G. 3. and'l G.4. 

374 

2. Where a pauper, being settled by 
parentage in A., at the age of 
thirteen years hired and served 
for a year in A., and afterwards, 
when he was sixteen years old, re- 

•tijyned to and lived with his father’s 


family until he becMne of age: 
Held, that having acquired a set¬ 
tlement of bis own in it, he did 
not follow the settlement of his 
father subsequently gained in an¬ 
other parish, whilst the ^uper 
continued to reside witli him, 
Rex V. Inhabitants f Bleasby, H, 
60 G. 3. and 1 G. 4. Page 877 


SETTLEMENT — 

ship. 


by Apprentice- 


1. Where the mother of an appren¬ 
tice, whose time had not expired, 
applied to his master to give him 
up to her, and the master having 
consented to it, and ail having 
agreed to part, the apprentice 
w'cnt away; but the indenture, 
w'hich was in the hand# of a third 
person, was never applied for nor 
given up: Held, that the appren¬ 
ticeship was not put an end to by 
this agreement, although the mas¬ 
ter said that he would have given 
uj) the indenture if he had had it 
in his possession at the time, and 
afterwards refused to take back 
the apprentice. Secondly, where 
an unstamped indenture of ap- 
})renticeship recited that a pre¬ 
mium of 121. had been paid, but 
added, that it Was paid out of a 
charitable donation fund belong¬ 
ing to the parish; and the master 
being called, proved that the pre¬ 
mium had been paid by the parish 
officers, who told him at the time 
of paying it that it was charity 
monej': Held, that the fact of 
payment being proved, the recital 
in the indenture, and the declar¬ 
ation of the parish officers, were 
not admissible in evidence, so as 
to bring the case within the ex¬ 
ception in the 44 G. 3. c. 98. 
s. 190., and that the indenture 
being unstamped was void. Sem- 
ble, that a charitable donation 
fund belonging to a parish, is a 
public charity within such excep¬ 
tion. 
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m 


SLAVfe trade. 


tion. JRex v. InhuhiianU of Sk^ 
fn^oni H» 60 G. 3. and 1 G. 4. 

P^e 382 

'2. A pariah apprentice and his mas¬ 
ter, both bemg on the permanent 
Bti^ of the locm militia, in conse¬ 
quence of that circumstance re¬ 
sided toaether with his master, 
and contWed to serve him in the 
parish of B, for forty days: It 
was held that this residence was 
sufficient, and that he thereby 
acquired a settlement in H., not- 
wit^tanding (hey were both un¬ 
der the controul of their superior 
officers during the whole time. 
Bex V. Inhabitants of Chelmsford, 
H* 60 G. S. and 1 (j^ 4. 411 

SESSIONS. 

the .sessions have no jurisdiction, 
under 55 G. 3. s, 51. s, 16., to 
make a prospective order for a 
compensation thereafter to be 
made to the clerk of the peace ; 
and, therefore, where a county- 
treasurer, in obedience to such 
^an order, made the payment, 
and that payment was afterwards, 
by an order of sessions, allow- 
"ed^ in his accounts, the Court 
of K* B. quashed so much of the 
order of sessions as allowed that 
item : Qfuere, whether the sessions 
have, under the 55 G. 3. c. 51. 
s. 16., a power to make any com¬ 
pensation to the clerk ojf the 
peace. Bex v. WUliamSf M, 
60 G. 3. 215 


SEWERS, 

See Rate. 

. SHERIFF, 

See EaCjj^E and Practice. 

1. Two writs oSP fi. fa., at the suit of 
different plaintiffi, were issued 
against one defendant, the goods 
were not more than sufficient to sa¬ 
tiny the first execution. Die offi¬ 


cer under the second continued 

in possession until the goods were 
sold by the sheriff. The defend¬ 
ant then obtained a rule for set¬ 
ting aside the first execution; and 
pending that rule, there were con¬ 
ferences between all the parties. 
The rifle, however, was made ab¬ 
solute, and the sheriff was ordered 
to pay the defendant the proceeds 
., of the levy. The sheriff having so 
paid the money, without having 
applied to the Court for relief, and 
without having given any notice 
to the plaintiff in the second exe¬ 
cution^ was held liable to him for 
that amount, in an action of false 
return of nulla bona. Saunders 
and Others v. Sheriff of Middlesex, 
AT. 60 G. 3. Page 95 

2. Where a sheriff, with the know¬ 
ledge that there is rent due to die 
landlord, proceeds to sell the te¬ 
nant’s goods, by virtue of a writ 
of fi. fa., without retaining a year’s 
rent, he will be liable for it, al¬ 
though no specific notice has been 
given to Him by the landlord. An- 
dreeos v. Dixon, Esq., X*' 1 G. 4. 

645 


SLAVE TRADE. 


A foreigner, who is not prohibited 
from carrying on the slave trade 
by the laws of his own country, 
may, in a British court of justice, 
recover damages sustained by him 
in respect of the wrongful' seizure 
by a British subject of a cargo of 
slaves on board of a ship then em- 
plqyed by him in carrying on the 
African slave trade. Madrazo v. 
Willes, U. 60 G. 3. and 1 G. 4. 

353 


SOLDIER, 

See Evidbncj^ 2. 

SPRING GUNS, 

See Trbspass* 

STAldP, 



WILL. 


m Am vendee. 


8001. M making banks, afterwards 
80^4 lands, without reserving 
to himself or taking stay notice in 
the conveyance of the reimburse¬ 
ment abov^ mentioned; and tlie 
commissioners having subsequent¬ 
ly deter^nined the amount of the 
ffeimbursement: Held, that the 
purchaser, and notV. S,j was en¬ 
titled to receive it. Kingt E^q. 
va The Proprietors of Witham JVItr- 
vigatioHt H, 60 G* 3. and >1 G, 4. 

' ’ I^e 454 

S. A facto^ Has an authhrily to sell 
for money, but not to barter; 
and, therefore, where a factor 
.bartered the goods of his princi¬ 
pal, no property passed, and the 
ptrincipal may maintain trover 
' against the party with whom the 

S noods are bartered, although the 
Btter be wholly ignorant that he 
had been dealing with a factor 
only. Guerreiro v.Peill, T» 1 G.4. 

f , 616 

||faii^^,agreed to purchase a horse 
re^y money, and to 
time agreed 
•'^In^about of 

wat CTBc^A./rode the horse, mid 
gave directions as to its treatment, 
Ac., but revested that it might 
remain in il.’s possession for a 
further time, at the expiration of 
which he promised to fetch it 
away and pay me price; to this 
JB. assented. The horse ^ed be« I 


fore paid the price or took it 
away: Held, that there was no 
acceptance of the horse within 
the meaning of'the statute of 
frauds. Tempest v. Pib^eraldy 
r. 1G.4. Fiige 680 

WILL. 

A testator being angiy with one of 
the devisees nameu in his will, 
began tb tear it, with the inten¬ 
tion of destroying it; and having 
torn it into four pieces, was pre¬ 
vented from proceeding furtner, 
partly by the efforts of a by¬ 
stander, who seized his arms, and 
partly by the entreaties .of the 
devisee. 'tJpon this ho became 
calm; and having put by the se¬ 
veral pieces, he expressed his sa¬ 
tisfaction that no material part of 
the writing had been injured, and 
that it was no worse: Held, that 
it was on these facts properly left 
to the jury to say whether he had 
completely finidied all that he in¬ 
tended to do for the purpose of 
destroying the will; and the jury 
hgiung found that he had not, the 
Coiirr^iifustidr to disturb- the ver¬ 
dict, and supported the will. Doe, 
dem» S. Perkes, v. E. Perlfett E. 

1 G. ^ 489 

WITNESS, 

See Practicb, 4. 
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USURY. 

STAMP, 

See EviDENbE, 8. 

STOCKJOBBING, 

See Assumpsit, 1. 

TRESPASS. 

A trespasser having knowledge that 
there are spring-guns in a wood, 
although he may be ignorant* of 
the particular spots where they 

. are placed^ cannot maintain an 
action for an injury received in 
consequence Of his accidentally 
treading on the latent wire com¬ 
municating with the gun, and 
thereby letting it oif. Hot v. 
JVilkeiy //. 60 G, 3. and 1 G. 4. 

Page 304f 

TOLL, 

See Canal. Mabket. 

TROVER. 

Declaration in trover against hus¬ 
band and wife stated Aat the de¬ 
fendants converted the prmerty 
to their own use: Held, suincient 
after verdict. Kemvorth v. Hill 
and Wifey T, I G, 685 

USURY. 

1. Where a builder, having taken 
ground on a building lease at Uie 
ground-rent of 108/., assigned 
over his lease to A. for a sum 
considerably exceeding tlie then 
value of the premises, and at the 
smne time took a lease from A, at 
an increased rent of 395/., and 
containing the same covenants for 
building as the original lease, to¬ 
gether with a stipulation of being 
allowed to repurchase the lease at 
the same sum for which it was 
. assigned by him to A,: Held, 
that'under these (»rc\un8tances, it 
W8» proporly left to the jurv to 
say wheftter tbis was a purchase 


VENDOR AND VENDEE. 793 

or an usurious loan; and the jury 
having found it to be the latter^ 
the Court refused to disturb the 
verdict. Docy dem, Grimesy v, 
Goochy T% 1 Gm 4 t Page 664 

VENDOR AND VENDEE, 

IB* 

1. Where a vendee verbally agreed 
at a public market with the agent 
of the vendor to purchase twelve 
bushels of tares, (then in vendor’s 

{ ) 08 se 8 sion, constituting part of a 
ar^er quantity in bulk,) to re¬ 
main in vendor’s possession till 
called for; and the agent, on his 
return home, measured the twelve 
bushels, and set them apart for 
the vendee. Held, that this ^d 
not amount to an acceptance by 
the latter, so as to take the case 
out of the 17th section of the sta¬ 
tute of frauds. Hoijoe v. Paimevy 
H. 60 G. 3. and 1 G. 4. 321 

2. A local drainage act provided, 
that the owners and proprietors of 
lands, (5y and at iohose expence 
certain banks should be maae^or 
the purposes of the drainage^) ^eir 
heirs and assigns, should be m'm- 
bursed nuch expcnces, or suph 
share thereof as should be ascer¬ 
tained by certain commissioners 
appointed under the act; and a 
subsequent aq|^ which imposed an 
additional tax upon tliose lands, 
provided that such tax should not 
be payable until the repayment of 
such of the above expenses as the 
owners and woprietors of the said 
lands for me time bein^y should 
make appear to the satisfaction of 
the commissioners to have been 
necessarily expended in making 
banks. The act also contained 
clauses, whereby tenant's for life 
or in' tail were especially en¬ 
abled to borrow money, and to 
charge the lands with it, for the 
purpose of defraying the expences 
of. making banks under ^ these 
acts. J. S,t who had «&£imnded 

800/. 






